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This section cf the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified In 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
7 CFR Part 401 

[Arndt No. 58; Docket No. 7998S] 

General Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation^ USDA. 
action: Final rule. 

summary: The Federal Crop Insurance 
Corporation (FC1C) hereby adopts, as a 
final rale, an interim rule which was 
published in the Federal Register on 
Wednesday, February 28,1990, at 55 FR 
6971. The interim rule was a mandatory 
amendment to the General Crop 
Insurance Policy (7 CFR part 401). The 
intended effect of the interim rule was to 
provide that notwithstanding the terms 
of the crop insurance policy and any 
contract for crop insurance, coverage 
under the terms of such endorsements 
will be effective subject to the 
availability of appropriations for the 
1991 and subsequent crop years. 
effective DATE: This rule is effective 
October 5,1990. 

FOR FUTHER INFORMATION CONTACT: 

Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washignton, DC, 20250, 
telephone (202) 447-3325. 

SUPPLEMENT ARY INFORMATION.* This 
action has been reviewed under USDA 
procedures eotablished by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date for 
these regulations remains as February 1, 
1994. 

David W. Gabriel, Acting Manager, 
FCIC, (1) has determined that this action 
is not a major rule as defined by 
Executive Order 12291 because it will 


not result in: (a) An annual effect on the 
economy of $100 million or more; (b) 
major increases in costs or prices for 
consumers, individual industries, 
federal. State, or local governments, or a 
geographical region; or (c) significant 
adverse effects on competition, 
employment investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets; and (2) certifies that this action 
will not increase the fedearl paperwork 
burden for individuals, small businesses, 
and other persons. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovemmenal 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115. June 24,1983. 

This action is not expected to ha\ w e 
any signficant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Wednesday. February 28,1990, 
FCIC published an interim rule in the 
Federal Register at 55 FR 6371, 
amending the General Crop Insurance 
Regulations (7 CFR part 401) to provide 
that, notwithstanding the terms of the 
crop insurance policy and any contract 
for crop insurance, coverage under the 
terms of such endorsements will be 
effective subject to the availability of 
appropriations for the 1991 and 
subsequent crop years. 

Written comments were solicited for 
60 days after publication in the Federal 
Register, and the rule was scheduled for 
review so that any amendment made 
necessary by public comment could be 
published in the Federal Register as 
quickly as possible. 

No comments were received, 
therefore, the interim rule is hereby 
adopted as a final rule. 

List of Subjects in 7 CFR Part 401 

Crop insurance. 


Final Rule 

Accordingly, the interim rule 
published in the Federal Register on 
Wednesday, February 28,1990, at 55 FR 
6971, is hereby adopted as a final rule. 

Authority: 7 U.S.C. 1506,1510. 

Done in Warington. DC, on October 1 , 1990. 
David W. Gabriel. 

Acting Manager. Federal Crop Insurance 
Corporation . 

[FR Doc. 90-23545 Filed 10-4-90; 845 am) 

BILLING COOE 3410-06--M 


7 CFR Part 4C1 

[Arndt No. 36; Doc. No. 7937S1 

General Crop Insurance Regulations; 
Safflower Endorsement 

agency: Federal Crop Insurance 
Corporation, USDA. 
action: Final rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) amends the General 
Crop Insurance Regulations (7 CFR part 
401), effective for the 1991 and 
succeeding crop years, to amend the 
Safflower Endorsement with respect to 
cancellation and termination dates, and 
the date by which contract changes are 
required to be filed to the agent’s office. 
The intended effect of this rule is to 
provide cancellation and termination 
dates more in keeping with safflower 
growing practices in California, and to 
provide a date by which program 
changes must be filed to the agent’s 
office which are consistent with such 
new dates. 

EFFECTIVE DATE: November 5.1990. 
for further information contact: 

Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture. Washington, DC 20250, 
telephone (202) 447-0325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
February 1,1994. 

David Gabriel, Acting Manager, FCIC, 
(1) has determined that this action is not 
a major rule as defined by Executive 
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Order 12291 because it will not result in: 
(a) An annual effect on the economy of 
$100 million or more; (b) major increases 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local governments, or a geographical 
region; or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
certifies that this action w*ill not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons and will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
3015, subpart V, published at 48 FR 
29115, June 24,1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

The current cancellation and 
termination dates for safflowers in 
California are February 15. Safflower 
plantings are generally completed in 
January or February and may be well 
established by February 15. FC!C herein 
proposes to move the California 
cancellation and termination dates to 
December 31. The effective date for the 
cancellation and termination dates in 
California is December 31,1991. This 
assures California growers that these 
changes will not interfere with the 
current policy in effect and is hereby 
added to this final rule for clarification 
purposes. In order to provide that any 
contract changes are filed timely to be 
effective for California safflower 
growers, and allow an appropriate 
amount of time for applications to be 
accepted, it is necessary that FCIC move 
the contract change date from the 
present November 30 to August 31 prior 
to the cancellation date. This change 
will not affect present policyholders 
since it would place the contract change 
date before the cancellation date, or 
August 31,1991. 

Accordingly, FCIC amends the 
General Crop Insurance Regulations (7 


CFR part 401) to provide cancellation 
and termination dates more in keeping 
with safflower growing practices in 
California, and to provide a date by 
which programs changes must be filed in 
the agent's office to be consistent with 
such new dates. 

On Monday, May 21,1990, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 55 
FR 20798, to amend the Safflower 
Endorsement to provide cancellation 
and termination dates more in keeping 
with safflower growing practices in 
California, and to provide a date by 
which program changes must be filed in 
the agent’s office which are consistent 
with such new dates. The public was 
given 30 days in which to submit written 
comments, data, and opinions on the 
proposed rule, but none were received. 
Therefore, with the changes described 
above with respect to an effectiveness 
date in paragraph 8, the rule published 
at 55 FR 20798 is hereby adopted as a 
final rule. 

List of Subjects in 7 CFR Part 401 

Crop insurance; Safflowers. 

Final Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq.} % 
the Federal Crop Insurance Corporation 
amends the General Crop Insurance 
Regulations (7 CFR part 401), effective 
for the 1991 and succeeding crop years, 
in the following instances: 

PART 401—[AMENDED] 

1. The authority citation for 7 CFR 
part 401 continues to read as follows: 

Authority: 7 U.S.C. 1506,1518. 

2. 7 CFR 401.123 is amended by 
revising paragraphs 8, and 9, to read as 
follows: 

§ 401.123 Safflower seed crop 
endorsement 
* * * * « 

6. Cancellation and Termination Dates 

The cancellation and termination dales for 
California are December 31. beginning 
December 31. 1991. For all other states, the 
cancellation and termination dates are April 
15. 

9. Contract Changes 

Contract changes will be available at your 
service office by August 31 prior to the 
cancellation date for California, and by 
December 31 prior to the cancellation date for 
all other states. 

* • * • • 


Done in Washington, DC on September 26. 
1990. 

David VV. Gabriel, 

Acting Manager. Federal Crop Insurance 
Corporation. 

[FR Doc. 90-23000 Filed 10-4-90; 8:45 am) 

BILLING COOE 3410-OS-M 


7 CFR Part 415 

[Arndt. No. 1; Docket No. 7372S] 

Forage Production Crop Insurance 
Regulations 

agency: Federal Crop Insurance 
Corporation, USDA. 
action: Final rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) amends the Forage 
Production Crop Insurance Regulations 
(7 CFR part 415), effective for the 1991 
and succeeding crop years, by: (1) 
Adding insurance period ending dates 
for additional states; and, (2) providing 
that the premium reduction gained by 
insureds through good insuring 
experience will extend beyond the 1989 
crop year expiration. The intended 
effect of this rule is to provide end of 
insurance dates in states recently added 
to the forage production crop insurance 
program, and to allow a continuation of 
good insuring experience discount for all 
present policyholders who are eligible 
for a premium reduction while FCIC 
reviews the entire good experience 
discount issue for all policyholders. 
effective date: November 5,1990. 

FOR FURTHER INFORMATION CONTACT! 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION*. This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
December 1,1994. 

David W. Gabriel, Acting Manager, 
FCIC. (1) has determined that this action 
is not a major rule as defined by 
Executive Order 12291 because it will 
not result in: (a) An annual effect on the 
economy of $100 million or more; (b) 
major increases in costs or prices for 
consumers, individual industries, 
federal, State, or local governments, or a 
geographical region; or (c) significant 
adverse effects on competition, 
employment, investment, productivity. 
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innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets; and (2) certifies that this action 
will not increase the federal paperwork 
burden for individuals, small businesses, 
and other persons and will not have a 
significant impact on a substantial 
number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 46 FR 
29115, June 24.1983. 

This action is not expected to have 
aay significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
I. ceded. 

FCIC published a notice of proposed 
rulemaking in the Federal Register on 
Tuesday, November 21,1989, at 54 FR 
48109, to amend the Forage Production 
Crop Insurance Regulations (7 CFR part 
415), effective for the 19S1 and 
succeeding crop years, to provide an 
end of insurance period for states 
recently added to the program, and 
provide that the premium reduction 
gained by insureds through good 
insuring experience will extend beyond 
the 1989 crop year expiration. 

The public W38 given 30 day 9 in which 
to submit written comments, data, and 
opinions on the proposed rule, but none 
were received, Therefore, the notice of 
proposed rulemaking published at 54 FR 
4*109 is hereby adopted as a final rule. 

List of Subjects In 7 CFR Part 415 

Crop insurance; Forage production. 
Final Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, a3 amended (7 U.S.C. 1501 et seq .). 
the Federal Crop Insurance Corporation 
amends the Forage Production Crop 
L^surance Regulations (7 CFR part 415), 
effective for the 1991 and succeeding 
crop years, as follows: 

PART 415—[AMENDED] 

1. The authority citation for 7 CFR 
p »rt 415 is revised to read as follows; 

Authority: 7 U.S.C. 1508.1516. 


§415.7 [Amended! 

2. Section 415.7(d) is amended in 
section 5 by revising paragraph c.(l) and 
in section 7 by revising and reissuing 
paragraphs a. and b. to read as follows: 

§ 415.7 The application and policy. 

* • * # * 

(d) * * • 

5. Annual premium. 

***** 

c. * • * 

(1) No premium reduction will be retained 
after the 1991 crop year. 

***** 

7. Insurance period. 

a. Insurance attaches on acreage with an 
adequate stand: 

(1) For the calendar year following the year 
of seeding on: 

(a) February 1 for spring-seeded forage in 
California; 

(b) April 15 for spring seeded forage in 
Colorado. Idaho. Nebraska, Nevada, Oregon, 
Utah, and Washington; 

(c) May 22 for spring-seeded forage in 
Iowa. Minnesota, Montana. New Hampshire, 
New York, North Dakota. Pennsylvania, 
Wisconsin. Wyoming and ail other states; 

id) October 10 for fall-seeded forage in all 
states except California; and 

(e) December 16 for fall-seeded forage in 
California. 

(2) For subsequent years on: 

(a) October 16 in all states except 
California; and 

(b) January 1 in California. 

b. Insurance ends at the earliest of: 

(1) Total destruction of the forage crop; 

(2) Removal from the windrow or the field; 

(3) Final adjustment of a loss; or 

(4) The following dates of the calendar year 
in which the majority of the forage is 
normally harvested: 

(h) All states except Cali- October 15. 
fomia. 

(b) California. December 31. 


* * * * * 

Done in Washington. DC, on October 1, 
1990. 

David W. Gabriel, 

Acting Manager, Federal Crop Insurance 
Corporation. 

[FR Dor. 90-23546 Filed 10-4-00. 8:45 am] 

B'LLiNO CODE 3410-ae-« 


Agricultural Marketing Service 
7 CFR Part 910 
[Lemon Reg. 738] 

Lemons Grown in California and 
Arizona; Limitation cf Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 


summary: This regulation establishes 
the quantity of Cali fomia-Arizona 
lemons that may be shipped to domestic 
markets during the period from October 
7 through October 13,1990. Consistent 
with program objectives, such action is 
needed to balance the supplies of fresh 
lemons with the demand fur such 
lemons during the period specified. This 
action was recommended by the Lemon 
Administrative Committee (Committee), 
which is responsible for local 
administration of the lemon marketing 
order. 

EFFECTIVE date: Regulation 738 (7 CFR 
part 910) is effective for the period from 
October 7, through October 13,19S0. 

FOR FURTHER INFORMATION CONTACT*. 
Beatriz Rodriguez, Marketing Specialist, 
Marketing Order Administration Branch, 
Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture (Department), 
Room 2524-S, P.O. Box 96450, 
Washington, DC 20090-0458; telephone: 
(202) 475-3861. 

SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Order 910 (7 CFR part 910), as amended, 
regulating the handling of lemons grown 
in California and Arizona. This order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended, hereinafter referred to as the 
Act. 

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and ha9 been determined to be a 
“non-major” rule. 

Pursuant to rquirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities as well as larger 
ones. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small business will not be unduly or 
disproportionately burdened. Marketing 
orders issued pursuant to the Act, and 
rules issued thereunder, are unique in 
that they are brought about tlirough 
group action of essentially small entities 
acting on their own behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

There are approximately 70 handlers 
of lemons grown in California and 
Arizona subject to regulation under the 
lemon marketing order and 
appioximately 2,000 lemon producers in 
the regulated area. Small agricultural 
producers have been defined by the 
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Small Business Administration (13 CFR 
121.2) as those having annual receipts of 
le3S than $500,000. and small agricultural 
service Firms are defined as those whose 
annual receips are less than $3,500,000. 
The majority of handlers and producers 
of California-Arizona lemons may be 
classified as small entities. 

The California-Arizona lemons 
industry is characterized by a large 
number of growers located over a wide 
area. The Committee’s most recent 
estimate (October 2) of the 1990-91 
production is 42,140 cars (one car equals 
1,000 cartons of 38 pounds net weight 
each), compared to 37,881 cars during 
the 1989-90 season. The production area 
is divided into three districts which span 
California and Arizona. The Committee 
estimates District 1, central California, 
1990-91 production at 6.600 cars 
compared to the 4,158 cars produced in 
1909-90. In District 2, southern 
California, the crop is expected to he 
24,700 cars compared to the 24,292 cars 
produced last year. In District 3, the 
California desert and Arizona, the 
Committee estimates a production of 
10.840 cars compared to the 9,438 cars 
produced last year. On October 11,1990, 
the National Agricultural Statistics 
Service will publish an estimate of the 
1990-91 lemon crop. 

The three basic outlets for California- 
Arizona lemons are the domestic fresh, 
export, and processing markets. The 
domestic (regulated) fresh market is a 
prefered market for California-Arizona 
lemons. Based on its crop estimate of 
42.140 cars, the Committee estimates as 
of October 2 that about 42.5 percent of 
the 1990-81 crop will be utilized in fresh 
domestic channels (17,900 cars) 
compared with the 1989-90 total of 
16,000 cars, about 44 percent of the total 
production of 37,881 cars in 1989-90. 
Fresh exports are projected at 20.1 
percent of the total 1990-91 crop 
utilization compared with 22 percent in 
1989-90. Processed and other uses 
would account for the residual 37.4 
percent compared with 34 percent of the 
1989-90 crop. 

Volume regulations issued under the 
authority of the Act and Marketing 
Order No. 910 are intended to provide 
benefits to growers and consumers. 
Reduced fluctuations in supplies and 
prices result from regulating shipping 
levels and contribute to a more stable 
market. The intent of regulation is to 
achieve a more even distribution of 
lemons in the market throughout the 
marketing season and to avoid 
unreasonable fluctuations in supplies 
and prices. 

Based on the Committee's marketing 
policy, the crop and market information 
provided by the Committee, and other 


information available to the 
Department, the costs of implementing 
the regulations are expected to be more 
than offset by the potential benefits of 
regulation. 

Reporting and recordkeeping 
requirements under the lemon marketing 
order are required by the Committee 
from handlers of lemons. However, 
handlers in turn may require individual 
growers to utilize certain reporting and 
recordkeeping practices to enable 
handlers to carry out their functions. 
Costs incurred by handlers in 
connection with recordkeeping and 
reporting requirements may be passed 
on to growers. 

The Committee submitted its 
marketing policy for the 1990-91 season 
to the Department on June 19. The 
marketing policy discussed, among other 
things, the potential use of volume and 
size regulations for the ensuing season. 
The Committee considered the use of 
volume regulation for the reason. This 
marketing policy is available from the 
Committee or Ms. Rodriguez. The 
Department reviewed that policy with 
respect to administrative requirements 
and regulatory alternatives in order to 
determine if the use of volume 
regulations would be appropriate. 

The Committee met publicly on 
October 2,1990, in Los Angeles, 
California, to consider the current and 
prospective conditions of supply and 
demand and unanimously recommended 
that 315,000 cartons is the quantity of 
lemons deemed advisable to be shipped 
to fresh domestic markets during the 
specified week. The marketing 
information and data provided to the 
Committee and used in its deliberations 
were compiled by the Committee's staff 
or presented by Committee members at 
the meeting. This information included, 
but was not limited to, price data for the 
previous week from Department market 
news reports and other sources, the 
preceding week's shipments and 
shipments to date, crop conditions, 
weather arid transportation conditions, 
and a reevaluation of the prior week’s 
recommendation in view of the above. 

The Department reviewed the 
Committee’s recommendation in light of 
the Committee s projections as set forth 
in its 1990-91 marketing policy. This 
recommended amount is the same as the 
estimated projections in the Committee’s 
current shipping schedule. 

During the week ending on September 
29,1990, shipments of lemons to fresh 
domestic markets, including Canada, 
totaled 311,000 cartons compared with 
298,000 cartons shipped during the week 
ending on September 30.1989. Export 
shipments totaled 128.000 cartons 
compared with 150,000 cartons shipped 


during the week ending on September 

30.1989. Processing and other uses 
accounted for 183,000 cartons compared 
with 170,000 cartons shipped during the 
week ending on September 30.1989. 

Fresh domestic shipments to date for 
the 1990-91 season total 2737,000 
cartons compared with 2,633,000 cartons 
shipped by this time during the 1989-90 
season. Export shipments total 1,123,000 
cartons compared with 1,247,000 cartons 
shipped by this time during 1989-90. 
Processing and other use shipments total 
990.000 cartons compared with 1,119,000 
cartons shipped by this time during 

1989- 90. 

For the week ending on September 29. 
1990, regulated shipments of lemons to 
the frush domestic market were 311.000 
cartons on an adjusted allotment of 
355.000 cartons which resulted in net 
undershipments of 44,000 cartons. 
Regulated shipments for the current 
week (September 30 through October 6. 
1990) are estimated at 300,000 cartons on 
an adjusted allotment of 356,000 cartons. 
Thus, undershipments of 56,000 cartons 
could be carried over into the week 
ending on October 13,1990. 

The average f.o.b. shipping point price 
for the week ending on September 29, 
1990, was $14.20 per carton based on a 
reported sales volume of 307,000 cartons 
compared with last week's average of 
$14.42 per carton on a reported sales 
volume of 307,000 cartons. The 1990-91 
season average Fo b. shipping point 
price to date is $13.03 per carton. The 
average f.o.b. shipping point price for 
the week ending on September 30.1989, 
was $15.55 per carton; the season 
average f.o.b. shipping point price at this 
time during 1989-90 was $14.66 per 
carton. 

The Department’s Market News 
Service reported that, as of Octol>er 2, 
the market is “steady”. Demand for size 
140’s choice quality fruit exceeds 
supplies of those lemons. Demand for 
fruit of all other sizes and grades is 
good. At the meeting, a Committee 
member commented that demand for 
lemons continues to be good for both 
first and second grade fruit. The member 
stated that District 2 is "cleaning up” its 
remaining small-sized fruit. Also. 
Committee members dismissed the need 
to recommend regulation in order to 
ensure an orderly transition between 
districts. The Committee unanimously 
recommended volume regulation for the 
period from October 7 through October 

13.1990. 

Based upon fresh utilization levels 
indicated by the Committee and an 
econometric model developed by the 
Department, the California-Arizona 

1990- 91 season average fresh on-tree 
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price is estimated at $9.54 per carton, 

110 percent of the projected season 
average fresh on-tree parity equivalent 
price of $8.20 per carton. The Califomia- 
Arizona 1989-90 season average fresh 
on-tree price is estimated at $8.53,114 
percent of the projected season average 
fresh on-tree parity equivalent price of 
$7.47 per carton. 

Limiting the quantity of lemons that 
may be shipped during the period from 
October 7 through October 13,1990, 
would be consistent with the provisions 
of the marketing order by tending to 
establish and maintain, in the interest of 
producers and consumers, an orderly 
flow of lemons to market. 

Based on considerations of supply and 
market conditions, it is found that this 
action will tend to effectuate the 
declared policy of the Act. 

Based on the above information, the 
Administrator of the AMS has 
determined that issuance of this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Pursuant to 5 U.S.C. 553, it is further 
found and determined that it is 
impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice and engage in further 
public procedure with respect to this 
action and that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register. This is because 
there is insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared policy of the 
Act 

In addition, market information 
needed for the formulation of the basis 
for this action was not available until 
October 2.1990, and this action needs to 
be effective for the regulatory week 
which begins on October 7,1990. 

Further, interested persons were given 
an opportunity to submit information 
and views on the regulation at an open 
meeting, and handlers were apprised of 
its provisions and effective time. It is 
necessary, therefore, in order to 
effectuate the declared purposes of the 
Act, to make this regulatory provision 
effective as specified. 

list of Subjects in 7 CFR Part 910 

Lemons, Marketing agreements, and 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 910 is amended as 
follows: 

1. The authority citation for 7 CFR 
part 910 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

2. Section 910.1038 is added to read as 
follows: 

Note: This section will not appear in the 
Code of Federal Regulations. 

§ 910.1038 Lemon Regulation 738. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period from October 
7 through October 13.1990, is 
established at 315,000 cartons. 

Dated: October 3,1990. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division . 

[FR Doc. 90-23782 Filed 10-4-90: 8:45 am] 

BILLING CODE 3410-02-* * 


FEDERAL RESERVE SYSTEM 

12 CFR Part 210 

[Regulation J; Docket No. R 06S7] 

Funds Transfers Through Fedwlre 

agency: Board of Governors of the 
Fsderai Reserve System. 
action: Final rule. 

summary: The Board has adapted a 
comprehensive revision of Subpart B to 
Regulation J to make it consistent with 
the new Article 4A of the Uniform 
Commercial Code, Funds Transfers. The 
revision sets out the rules governing 
funds transfers through Fedwire, as well 
as Commentary to the regulation that 
constitutes a Board interpretation of the 
regulation. 

effective DATE: January 1,1991. 

FOR FURTHER INFORMATION CONTACT: 

Oliver Ireland. Associate General 
Counsel (202/452-3025) or Colleen 
McCall, Staff Attorney, (202/452-8106), 
Legal Division; or Louise L. Roseman, 
Assistant Director, Division of Federal 
Reserve Bank Operations (202/452- 
3874); for the hearing impaired only: 
Telecommunications Device for the 
Deaf, Eamestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: For 
many years, the Regulation J provisions 
on funds transfers handled by Federal 
Reserve Banks constituted the only 
codified body of law applicable to these 
payments. Although subpart B of 
Regulation J specified the rules 
applicable to the funds transfers 
handled by Federal Reserve Banks, 
there were no codified rules for the 
wholesale funds transfers handled by 


other banks, or by private fund9-transfer 
systems. 1 Further, Regulation J did not 
provide comprehensive rules for the 
relationship between banks and their 
customers that were parties to fund 
transfers handled by Federal Reserve 
Banks. Although there was no 
comprehensive body of statutory or 
regulatory law on funds transfers other 
than consumer transactions (and only 
limited case law has developed in this 
area), the number and dollar volume of 
funds transfers in the United States has 
grown to very high levels. 

Approximately 400,000 funds transfers 
with a total value of more than $1.5 
trillion are processed in the United 
States each day through the Fedwire 
system and the Clearing House 
Interbank Payments System (CHIPS). 

To provide a legal framework for 
these transactions, several years ago the 
National Conference of Commissioners 
on Uniform State Laws, the sponsoring 
organization for the Uniform 
Commercial Code and other uniform 
state laws, undertook to develop a new 
Article 4A to the Uniform Commercial 
Code (UCC) on funds transfers. This 
project was completed in 1909 with the 
assistance of representatives of the 
banking and the corporate user 
community, as well as the Federal 
Reserve System. Article 4A has already 
been adopted in twelve states— 
California, Colorado, Connecticut, 
Illinois, Kansas, Louisiana, Minnesota, 
New York, Oklahoma, Utah. Virginia, 
and West Virginia. Article 4A will 
become effective in many of these states 
by January 1991 and will likely be 
adopted in most, if not all, remaining 
states within the next few years. 

Article 4A provides comprehensive 
rules governing the rights and 
responsibilities of the parties to 
wholesale funds transfers. 2 These rights 
and responsibilities include: 
responsibility for unauthorized, 
erroneous, or erroneously executed 
funds transfers, risks of loss associated 
with the failure of a bank handling a 
funds transfer, responsibilities to pay for 
and the right to receive payment for 
Finds transfers, and the effect of 
payment by funds transfer on any 
contractual obligation between an 


1 In 1987, Congress adopted the Electronic Fund 
Transfer Act lo establish consumer rights in 
electronic funds transfers. 15 U.S.C. 1693 et scq. 

This Act does not apply, however, to that portion of 
a funds transfer sent through Fedwire. 15 U.S.C 
1693a(6)(B). 

* Transactions covered by Article 4A include wire 
transfers sent through Fedwire or CHIPS, book 
transfers, and automated clearing house (ACH) 
credit transfers, other than transfers subfect to the 
electronic fund Tiansfer Act. 
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originator and a beneficiary underlying 
a funds transfer. 

Although many of the concepts 
embodied in the current version of 
subpart B of Regulation ] are similar to 
those embodied in Article 4A, a number 
of the subpart B provisions are 
inconsistent with the structure of Article 
4A and the terminology of subpart B and 
Article 4A differ substantially. 
Accordingly, in June 1990, the Board 
published for comment a comprehensive 
revision of subpart B to incorporate 
Article 4A and to define further its 
requirements applicable to Federal 
Reserve Banks. The Board received 32 
comments on the proposal. The Board 
has considered the comments and 
revised the proposed rule as further 
described below. In considering 
modifications to the regulation, the 
Board has sought to ensure (1) the 
continued ability of the Federal Reserve 
Banks to effectively carry out their 
central banking responsibilities, (2) the 
consistency of the revised regulation 
with the Federal Reserve’s role to 
promote the integrity' and efficiency of 
the payments system, and (3) the 
consistency of the revised regulation 
with the tests established in the Board’s 
competitive impact analysis. The Board 
believes that revised subpart B meets 
these objectives. 3 

The Board has revised subpart B of 
Regulation J substantially as proposed 
in June so as to apply Article 4A to 
funds transfers handled by Federal 
Reserve Banks, subject to a limited 
number of modifications and 
clarifications. 4 This revision to subpart 
B: (1) Provides a more comprehensive 
set of rules for funds transfers involving 
Federal Reserve Banks than is currently 
provided by subport B; (2) makes 
subpart B consistent with state laws 
applicable to funds transfers as states 
adopt Article 4A; and (3) helps to ensure 
that, subject to their central banking 
responsibilities, Federal Reserve Banks 
compete on an equitable basis with 
private-sector providers of funds- 
transfer services. 


" It could be argued that adoption of the rule* * 
governing Fedwire as a federal regulation, rather 
than at a funde-transfer system rule. In itself had an 
adverse competitive effect due to the supremacy of 
federal law over funds transfer system rules. The 
Board believes that adoption of these rules as 
federal law is necessary. In light of the national 
scope of the Fedwire system. 

• Under section 4A-107. Federal Reserve 
regulations and operating circular* supersede 
inconsistent provisions of Article 4A. In addition, 
under the Expedited Funds Availability Act. the 
Board has broad authority to issue regulations 
concerning the payments system. Nevertheless, In 
developing subpart B. the Board has generally 
varied Article 4A only to the extent that the law 
could be varied by a private fuuris-transfer system 
rule. 


Revised subpart B incorporates 
Article 4A. In the event of an 
inconsistency between the provisions of 
the sectins of subpart B and the 
provisions of Article 4A, the provisions 
of the sections of subpart B will prevail. 
Article 4A will apply to transactions 
involving Federal Reserve Banks even if 
the state in which the Federal Reserve 
Bank is located had not yet adopted 
Article 4A. The Board believes that this 
incorporation is necessary to ensure that 
the law applicable to funds transfers 
involving Federal Reserve Banks is 
uniform for all Fedwire funds transfers, 
regardless of the location of the banks 
involved in the funds transfer. 

Consistent with the provisions of 
Article 4A concerning the choice of law 
by rules of private funds-transfer 
systems [see section 4A-507), subpart B 
will apply to all banks sending payment 
orders to or receiving payment orders 
from Federal Reserve Banks. In addition, 
it will apply to any remote parties to 
these funds transfers that receive notice 
that the funds transfer might go through 
Fedwire and that subpart B applies to 
such funds transfers (see section 4A- 
507(c)). In order to encourage banks to 
provide these notices to their customers, 
the proposal included a warranty by the 
banks sending or receiving funds 
transfers through Fedwire that all 
remote parties to the transfer have been 
provided such a notice. This warranty 
would have extended the Article 4A 
limitation on consequential damages to 
claims against Federal Reserve Banks 
by originators and beneficiaries of 
transfers through Fedwire [see section 
4A-305(d)), and would have helped to 
provide end-to-end coverage for funds 
transfers through Fedwire so that the 
scheme of rights and liabilities under 
Article 4A operated effectively. These 
benefits applied primarily to the 
transition period before Article 4A is 
adopted in all states. The Board had 
been advised that private funds-transfer 
systems were planning to require similar 
warranties or employ other similar 
means to ensure that originators and 
beneficiaries are notified of the use of 
their funds-transfer system. 

Commenters argued that private 
banks would be unable to obtain similar 
warranties by agreement and that the 
warranties would expose them to 
liabilities from remote parties that they 
would be unable to control. Further, 
although the National Automated 
Clearing House Association (NACHA) 
has attempted to achieve a result similar 
to the proposed warranty by requiring in 
its rules that its participants give such 
notices, CHIPS has not The Board 
believes that the burden and difficulties 


cited by the commenters outweigh the 
benefits of the warranties, which were 
designed primarily to address transition 
problems. Accordingly, the Board has 
deleted the warranty provisions from 
the final rule. 

In addition to the warranty issue, in 
reviewing the proposal, the Board noted 
two other issues concerning the 
appropriate scope of subpart B. First, by 
its terms. Article 4A does not apply to 
funds transfers any part of which is 
subject to the Electronic Fund Transfer 
Act [see section 4A-1Q8). The Electronic 
Fund Transfer Act does not apply to 
funds transfers sent through Fedwire 
(see 15 U.S.C. 1693a(G](B)J. One portion 
of a funds transfer could be sent through 
Fedwire and another portion could be 
transmitted in a way that made it 
subject to the Electronic Fund Transfer 
Act In such a case, by its terras, Article 
4A would not be applicable to any 
portion of the funds transfer, including 
the Fedwire portion. In order to ensure 
that the rules for all funds transfers 
through Fedwire are consistent, the final 
rule provides that subpart B, including 
Article 4A, applies to all funds transfers 
through Fedwire, even if a portion of the 
funds transfer is governed by the 
Electronic Fund Transfer Act. The 
portion of the funds transfer that is 
governed by the Electronic Fund 
Transfer Act would not be governed by 
subpart B. 

Second, Article 4A specifies the time 
that a beneficiary’s bank must provide 
the proceeds of a funds transfer to the 
beneficiary on the payment date. The 
Expedited Funds Availability Act (12 
U.S.C. 4001 et seq.) and Regulation CC 
require banks to make electronic 
payments available for withdrawal on 
the business day after the banking day 
on which the bank has received 
payment in actually and finally 
collected funds and information on the 
account and amount to be credited [see 
12 CFR 229.10(b)). Although Article 4A 
would in some cases provide for 
prompter availability of funds transfers 
than would the Expedited Funds 
Availability Act and Regulation CC, the 
Board believes the Expedited Funds 
Availability Act and Regulation CC 
should control subpart B because the 
express provisions of the Expedited 
Funds Availability Act indicate clearer 
expression of Congressional intent on 
the issue of availability of funds. 5 


• The Expedited Funds Availability Act provides 
that a state law that requires prompter availability 
of funds can supersede the federal law only if the 
state law wss in effect on September 1,1889. (12 
U.S.C. 4007.) Article 4A would not supersede the 
Expedited Funds Availability Act in any state 
because it was not in effect In any state on 
September 1.1988. 
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In addition to theBe issues, the final 
rule revising subpart B contains a 
number of technical changes to the 
proposal that are described in detail 
below. The Board believes that these 
issues are addressed in a manner that is 
consistent with provisions of Article 4A. 
and therefore do not represent a 
competitive inequity between Federal 
Reserve Banks and private-sector banks 
and. at the same time, do not adversely 
affect the Federal Reserve Banks* 
abilities to carry out their central 
banking responsibilities, including 
providing payment services to troubled 
banks and administering the discount 
window. 

Comment Summary 

The Board received 32 comments on 
the proposed revisions to subpart B of 
Regulation J. Commenters comprised 

Commercial Banks... 

Bank Holding Companies - 

Trade Associations -- 

Federal Reservo Banks —-- 

Clearing House- - 

Savings and Loan Institution _ 

Corporation _ 

Foreign Central Bank _ 

U S. Branch of a Foreign Bank _ 

Total----- 32 


While all of the commenters generally 
favored the proposal, some commenters 
raised various concerns with specific 
aspects of the proposed revisions. The 
final amendments and substantive 
comments are summarized below: 

Supplementary Information. One 
commenter suggested that the Board 
was inconsistent in its statement in 
footnote 4 that the Board is not relying 
‘‘extensively** on its section 4A-107 
authority to supersede provisions of 
Article 4A, and its statement in the 
competitive impact analysis to § 210.25 
that the Board **does not believe that the 
proposed subpart B supersedes or 
preempts any express provisions of 
Article 4A.** The discussion of the use of 
the Board's preemptive authority in 
supplementary information for the final 
rule is consistent with the discussion in 
the competitive impact analysis. 
Generally, subpart B only varies Article 
4A in ways that it could be varied by a 
funds-transfer system rule. For example, 
the Board has overridden Article 4A so 
as to apply subpart B to portions of a 
funds transfer through Fedwire where 
other portions are subject to the 
Electronic Fund Transfer Act. In 
addition, as discussed above, the 
Expedited Funds Availability Act and 


Regulation CC override a portion of 
Article 4A as incorporated in subpart B. 

210.25— Authority, purpose, and 
scope. The Board proposed 
incorporating those provisions of Article 
4A of the Uniform Commercial Code 
into subpart B that are not inconsistent 
with the provisions set forth expressly 
in subpart B of Regulation J to provide a 
more comprehensive set of rules for 
funds transfers involving Federal 
Reserve Banks than is currently 
provided by subpart B. One commenter 
stated that subpart B’s incorporation of 
Article 4A will make state passage of 
Article 4A ministerial. The Board 
believes that state adoption of Article 
4A is still desirable to govern the rights 
and obligations of parties to funds 
transfers that do not go through Fedwire 
and remote parties to Fedwire funds 
transfers to the extent that their rights 
and obligations are not governed by 
subpart B. 

The Board was requested to clarify its 
to intent regarding the preemptive effect of 
8 subpart B (incorporating Article 4A) on 
individual state laws. In the 
Commentary to $ 210.25(a), the Board 
ha9 clarified that subpart B only 
preempts inconsistent provisions of 
state laws, and that it does not affect 
state law governing funds transfers that 
does not conflict with the provisions of 
subpart B. such as Article 4A. as 
enacted in any state, as it applies to 
parties to funds transfers whose rights 
are not governed by subpart B. 

The Board was asked to clarify 
whether the Uniform Commercial Code 
Article 1 provisions are also 
incorporated in proposed subpart B. and 
if so. whether subpart B would 
supersede state versions of Article 1. 

The commenter expressed concern that 
unless subpart B incorporated Article 1 
or an explanation of the status of Article 
1 was included in the Commentary, 
court decisions would be inconsistent in 
this respect The Board has added a 
sentence to the Commentary to 
§ 210.25(b) clarifying that the Article 1 
definitions referred to in section 4A- 
105(d) are also incorporated in subpart 
B. The Commentary also clarifies that 
the version of Article 1 referred to is 
that approved by the National 
Conference of Commissioners on 
Uniform State Laws and the American 
Law Institute. 

Two commenters stated that the 
Board should clarify the extent to which 
subpart B applies to those transfers not 
covered by Article 4A because a portion 
of the transfer is covered by the 
Electronic Fund Transfer Act (“EFT 
Act’*), 15 U.S.C. 1693 et seq. and the 
Board’s Regulation E, 12 CFR part 205. 
One of these commenters suggested that 


the Regulation E Commentary be 
amended to state that Regulation E does 
not apply to a transfer any portion of 
which goes through Fedwire. The Board 
has amended the regulation and revised 
the Commentary to provide that subpart 
B governs a funds transfer sent through 
Fedwire, as provided in the scope 
provisions, even though a portion of 
such funds transfer is also covered by 
the EFT Act. but that the portion of a 
funds transfer governed by the EFT Act 
is not governed by subpart B. 

One commenter suggested that the 
Board may need to include Article 4A in 
the Federal Register notice with the final 
regulation to satisfy the Administrative 
Procedure Act, 5 U.S.C. 553 et seq. The 
Board has included Article 4A in the 
Federal Register notice as appendix B to 
revised subpart B. 

Eight commenters disagreed with the 
limitation of the scope of proposed 
subpart B to that of a funds-transfer 
system rule under Article 4A. These 
commenters suggested that the Board 
use its authority under section 4A-107 to 
apply subpart B to achieve end-to-end 
coverage so that subpart B would apply 
to all parties to a Fedwire funds 
transfer. Most of these commenters 
stated that it is not competitively 
inequitable for the Board to expand the 
scope of subpart B beyond the scope 
achievable through a funds-transfer 
system rule, and in fact, that section 4A- 
107 contemplates tKis action by the 
Board. Further, one commenter believed 
that proposed 5 210.25 is ambiguous 
because it states that subpart B is not a 
funds-transfer system rule, but proposes 
to bind remote parties as if it were a 
fund 9 -transfer system rule. However, 
one commenter, a foreign central bank, 
believed that it would be inconsistent 
with international payments practice for 
subpart B to purport to govern the 
relationship between foreign banks and 
their customers outside the United 
States merely because a portion of a 
funds transfer went through Fedwire. 
This commenter requested clarification 
that the Board does not intend to extend 
the scope of subpart B to govern the 
relationship between foreign banks and 
their customers. 

The Board believes that subpart B 
should have the same scope as if it were 
a funds-transfer system rule under 
Article 4A. This, subpart B binds only 
parties that are direct Fedwire 
participants and remote parties that 
have received notice in accordance with 
section 4A-507 that Fedwire might be 
used in the funds transfer and that 
subpart B is the governing law. The 
Board recognizes that private-sector 
providers of funds transfer services 
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could not achieve end-to-end coverage 
for their funds-transfer system rules 
through federal regulation. In addition to 
considerations of competitive equity, the 
Board is concerned that applying 
subpart B to all parties to a funds 
transfer sent through Fedwire would 
govern rights between parties remote 
from a Fedeial Reserve Bank in which 
the Federal Reserve Bank has no 
financial interest, including foreign 
parties. For example, if the Board 
applied subpart B to achieve end-to-end 
coverage of funds transfers that go 
through Fedwire, subpart B would 
purport to govern the rights between an 
originator and originator s bank located 
aboard that did not contemplate that 
Fedwire would be used to carry out the 
transfer. While such coverage might 
provide legal certainty to such 
transactions, the parties to these 
transactions may not know of or desire 
e ich certainty. Further, the Baord does 
rot believe that there is a compelling 
case for achieving such added certainty 
for transfers through Fedwire as 
opposed to transfers through other 
f inds-transfer systems or book 
t: nnsfers. 

For these reasons, the Board has not 
expanded the scope of subpart B to 
achieve end-to-end coverage, but 
Fedwire participants may obtain end-to- 
end coverage in the same manner 
o mailable to private funds-transfer 
systems under section 4A-507—through 
notice to remove parties. Consequently, 
the scope of proposed $ 210.25 has not 
been changed. See , however, the 
discussion of the elimination of the 
warranties contained in proposed 
55 210.28(c) and 210.29(c) by direct 
Fedwire participants that remote parties 
had received notice. In addition, the 
Board revised proposed 5 210.25(b) and 
the Commentary to that section for 
clarity. 

In the proposal, the Board indicated 
that each Federal Reserve Bank will 
issue an operating circular governing the 
details of its funds-transfer operations 
and certain other matters. Two 
commenters expressed concern that a 
Federal Reserve Bank may individually 
vary the subpart B rules in its Fedwire 
operating circular. One of these 
commenters suggested that subpart B 
should expressly limit the Federal 
Reserve Banks’ authority to vary 
§ 210.25 because Fedwire is a national 
system and the Federal Reserve’s 
policies should not fundamentally differ 
among districts. The olher commenter 
suggested that the Board established an 
oversight committee to prevent 
operating circular discrepancies. 


The Federal Reserve Banks cannot 
vary the subpart B rules in their 
operating circulars, because the 
regulation specifies that the circulars 
must be consistent with subpart B. 
Federal Reserve Bank and Board staff 
are currently drafting a model Fedwire 
operating circular, and the Board 
anticipates that the circulars issued by 
the Federal Reserve Banks will be 
substantially similar to the model 
circular. Further, the Board’s general 
counsel will review the model circular 
for consistency with applicable law, 
including subpart B. Therefore, the 
Board has not changed this provision of 
§ 210.25(c) in the Final regulation. The 
Board has clarified in the Commentary 
to § 210.25(c) that Federal Reserve Bank 
Operating Circulars may supersede 
inconsistent provisions of Article 4A a9 
set forth in Appendix B and as enacted 
in any state. 

Article 4A allocates liability for 
unauthorized payment orders based on 
tiie commercial reasonableness of the 
security procedures that are used by the 
receiving bank to verify its customers’ 
payment orders [see section 4A-202). In 
proposed § 210.25(c), the Beard stated 
that the Federal Reserve Bank operating 
circulars would specify the security 
procedures that would be used in 
Fedwire transfers. Two commenters 
asked that subpart B explicitly address 
security procedures. One of these 
commenters believed that subpart B 
should provide for a course of dealing 
arrangement to minimize the burden of 
obtaining new written agreements and 
establishing new security procedures. 
The other commenter recommended that 
subpart B establish minimum security 
procedures that are deemed 
commercially reasonable to provided 
guidance for the industry. 

The Board believes that the 
operational details of the secur ity 
procedures used for Fedwire funds 
transfers are more appropriately 
addressed in the Federal Reserve Bank 
operating circulars, and thus has not 
included the specifics of the security 
procedures in the regulation, because 
the Board anticipates that the security 
procedures that are used will evolve 
over time. With respect to the comment 
on minimum security procedures. Article 
4A contemplates that the issue of 
whether a particular security procedure 
is commercially reasonable is a question 
of law, to be determined by the courts 
under standards set forth in section 4A- 
202(c). For these reasons, the Board does 
not believe it is appropriate to prescribe 
by regulation what constitutes 
commercially reasonable security 
procedures. Further, the Board does not 


believe that it is appropriate to specify 
the means by which private parties 
arrive at an agreement with each other 
as to security procedures. 

A commenter suggested that Board 
clarify whether subpart B covers ACH 
credit transfer. The proposal expressly 
excluded ACH transfers both from the 
definition of Fedwire (§ 210.26(e)) and 
from the definition of payment order 
(5 210.20(1)). In addition, 5 210.25(a) 
states that subpart B governs only funds 
transfers through Fedwire. Therefore, 
the Board believes that it is clear that 
subpart B does not govern ACH credit 
transfers. 

Finally, on its own initiative, the 
Board added § 210.25(b)(4) to the 
revised regulation to clarify that the 
Expedited Funds Availability Act (12 
U.S.C. 4001 et seg.) and Regulation CC 
(12 CFR part 229) control subpart B on 
availability of funds because the 
express provisions of the Expedited 
Funds Availability Act are a clearer 
expression of Congressional intent on 
this issue. The Beard revised proposed 
§ 210.25(d) for clarity. 

210.26 — Definitions. Two commenters 
suggested that the Board clarify whether 
requests for credit transfers, or 
drawdown requests, sent through 
Fedwire are considered to be payment 
orders under subpart B. One of these 
commenters noted that comment 4 to 
section 4A-104 states that drawdown 
requests in the form of a credit transfer 
where the same party is both originator 
and beneficiary are treated as payment 
orders under Article 4A. The same 
commenter did not believe that the 
Federal Reserve Banks should have 
discretion to determine in their 
operating circulars whether such 
requests are considered payment orders. 
The other commenter requested 
clarification on which rules, if any, 
govern drawdown requests excluded by 
Article 4A but sent through Fedwire. 

The Board believes that requests for 
credit transfers sent through Fedwire 
should not be considered to be payment 
orders covered by subpart B because 
they are not payment orders addressed 
to a Federal Reserve Bank; the Federal 
Reserve Banks act solely a9 a 
transmission facility with respect to 
these messages. Therefore, the board 
has not expanded the definition of 
payment order to include these 
messages and has clarified that these 
messages are not treated as payment 
orders under subpart B because they are 
not on instruction to a Federal Reserve 
Bank to pay money. The exclusion of 
these messages from the subpart B 
definition of payment order does not 
effect whether they are subject to 
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Article 4A. a9 adopted in a given state. 
The Board amended the proposed 
§ 210.26(c) definition of “automated 
clearing house transfer" by deleting the 
phrase “in the rules of an automated 
clearing house association," because it 
was redundant to the first part of the 
definition. In addition, the Board has 
amended the proposed § 210.26(h) 
definition of “off-line bank" for clarity. 
The Board has also deleted the proposed 
§ 210.26(1) definition of “Uniform 
Commercial Code" and clarified in 
§ 210.25(a) that the version of Article 4A 
incorporated in subpart B is that set 
forth in appendix B. Further, the Board 
revised the Commentary to $ 210.26(d), 
“beneficiary’* bank." for clarity. 

210.27—Reliance on identifying 
number. Article 4A provides that a bank 
may rely on the number in the payment 
order identifying an intermediary bank, 
the beneficiary’s bank or the 
beneficiary, even if the number is 
inconsistent with the name, if the bank 
does not know that the name and the 
number refer to different persons [see 
sections 4A-207 and 4A-208). Proposed 
5 210.27 provided notice to nonbank 
senders that Federal Reserve Banks may 
rely on numbers in the payment order 
identifying the intermediary bank, the 
beneficiary’s bank, and the beneficiary. 
One commenter expressly agreed with 
this aspect of the Board’s proposal. 
Another commenter believed that the 
quality of Fedwire would be reduced 
and risk would be increased if the 
Federal Reserve Banks used only the 
identifying numbers, and not also the 
names, to identify the beneficiary. This 
commenter recommended that the 
Federal Reserve use both name and 
account number in processing Fedwire 
transfers. 

The Board believes that the benefits 
of automated processing can be fully 
achieved only if routing numbers or 
other identifying numbers can be relied 
upon to process Fedwire transfers. 
Article A A recognizes these efficiencies 
by shielding banks that rely on the 
identifying number, as long as the bank 
is not aware of a discrepancy between 
the name and number [see sections 4A- 
207 and 4A-208). Therefore, the Board 
has retained this provision in the final 
regulation. The Board has revised the 
§ 210.27(b) Commentary for clarity. 

210.20—Agreement of sender. Section 
210.28 of the proposal provided that a 
sender of a Fedwire funds transfer did 
not have a right to incur overdrafts In its 
account with a Federal Reserve Bank. 
One commenter believed that the 
overdraft proposal should be revised 
because the Board s payments system 
risk reduction program allows banks to 


incur daylight overdrafts. The 
commenter maintained that the ability 
to incur an overdraft is necessary to the 
efficient operation of the nation’3 
payment system and is necessary to 
reduce systemic risk. 

The Board does not believe that 
subpart B is inconsistent with its risk 
reduction policies. A bank does not 
have a right to incur an overdraft in its 
account at a Federal Reserve Bank, 
although a Federal Reserve Bank may. 
in certain circumstances, permit a 
sender to incur an overdraft. 
Consequently, the Board believes that 
the proposed provisions addressing 
overdrafts arc appropriate and has not 
substantively modified this section in 
the final regulation: however, it has 
revised the Commentary to refer to the 
other overdraft policies and has revised 
proposed § 210.28(b) (3) and (4) and the 
accompanying Commentary for clarify. 

Sections 4A-204(a) and 4A-304 
provide that to receive interest 
compensation, a sender must notify a 
receiving bank of an unauthorized or 
erroneously executed payment order 
within a reasonable time not exceeding 
90 days from receipt of the notice of the 
payment order. The Board proposed 10 
funds-transfer business days as the 
reasonable time after the sender 
receives notice that the payment order 
was accepted or executed, or that the 
sender’s account was debited with 
respect to an order, for the sender to 
notify its Federal Reserve Bank that the 
order was unauthorized and erroneously 
executed. This 10 funds-transfer 
business days was an extension of a 
similar period of 10 calendar days 
established by § 210.34(b) of current 
suhpart B of Regulation J. 

Ten commenters disagreed w ith the 
Board s proposal to allow a sender 10 
funds-transfer business days to provide 
this notice to its Federal Reserve Bank. 
While one commenter believed that two 
funcls-tranefei business days should be 
sufficient for senders to notify Federal 
Reserve Banks of an improper 
execution, the remaining commenters 
believed that the time should be longer 
than that proposed, because senders 
must provide payment order information 
to their nonbank customers to aid in the 
discovery of errors. These commenters 
proposed time periods ranging from 30 
days to 90 days as a reasonable time for 
a sender to notify its Federal Reserve 
Bank. 

The Board has modified the proposal 
to allow senders 30 calendar days after 
receiving notice that the payment order 
was accepted or executed, or that the 
sender's account was debited with 
respect to an order, to notify the Federal 


Reserve Bank that the order was 
unauthorized or erroneously executed, 
for the purpose of eligibility for interest 
payment Section 210.34(b) of current 
subpart B gives a sender 10 calendar 
days from receipt of an advice of debit 
to report a possible error to its Federal 
Reserve Bank. Banks generally report 
discrepancies in their account very 
promptly to their Federal Reserve Bank, 
and the Board is concerned that a 
significant relaxation of the current 
standards of timeliness in reporting 
problems could encourage banks to 
defer reconciling their accounts. In 
addition, the Board believes that 
senders can negotiate comparable 
timeframes to report possible errors 
with their bank customers. Therefore, 
the Board believes that 30 calendar days 
provides senders ample time to review 
notifications sent by a Federal Reserve 
Bank and other information available to 
the sender to determine whether an 
error has occurred and notify the 
Federal Reserve Bank of a possible 
error. In addition, the Board revised the 
§ 210.28(c) Commentary for clarity. 

210.23(c) and 21029(c)—Notice by 
sender and receiving bank of use of 
Fedwire . In its proposal, the Board 
recognized that it would be desirable to 
have subpart B and Article 4A as 
incorporated therein govern the rights of 
obligations of all parties to a Fedwire 
funds transfer. Consistent with the 
Article 4A provisions concerning choice 
of law and the Board’s competitive 
analysis, the Board proposed that 
subpart B apply to direct Fedwire 
participants, and to only those remote 
parties that receive notice that the funds 
transfer may be sent through Fedwiro 
and of the governing law [see section 
4A-507(c)). This approach wmuld ensure 
that customers are aware of the rules 
that apply to their transactions, and 
would not bind remote parties to 
subparl B in 8 manner unavailable to 
private funds-transfer systems. 

The Board proposed to require direct 
Fedwire participants to warrant to their 
Federal Reserve Bank that all remote 
parties to a Fedwire transfer have 
received notice that Fedwire may be 
used to effect the transfer, and of the 
governing law. This warranty scheme 
had two primary purposes: (1) To 
encourage banks to provide the notices 
to remote parties to a Fedwire transfer 
that are necessary to achieve end-to-end 
coverage by subpart B; and (2) to shield 
Federal Reserve Banks from potential 
liability for consequential damages to 
parties in states that have not adopted 
the Article 4A limitation on 
consequential damages. 
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Fourteen commenters opposed the 
warranty proposal. Four of these 
commenters were concerned that the 
proposal may require U.S. banks to bind 
foreign parties to subpart B for 
international transfers partially 
executed through Fedwire, and that 
foreign remote parties to the transfer 
may object to the application of U.S. law 
to the relationship between foreign 
banks and their foreign customers. 
Several commenters argued that U.S. 
banks would have to assume the risk of 
not providing notice or receiving similar 
warranties from foreign parties to the 
transfer in order to remain in the 
international payments business. Two 
commenters believed that an attempted 
foreign exportation of Article 4A and 
subpart B may be counterproductive to 
the United States’ role in the current 
United Nations’ efforts to develop 
universal rules for international 
payments. One of these commenters 
argued that the warranty scheme, if 
adopted, would encourage retaliation 
against U.S. banks through other 
countries enacting similar laws, thereby 
creating confusion and legal uncertainty 
for the U.S. banking community and the 
U.S. funds-transfer user community. 

Ten commenters objected to the 
warranty requirements as burdensome 
and impractical because there may be 
unknown remote parties on either end of 
the transaction, and it would be 
impossible to ensure that notification 
had been given. In addition, one 
commenter believed that the presence of 
unknown parties makes it impossible for 
the warranties to be given in good faith 
and would force banks to provide 
warranties for which they have no 
recourse. Another commenter opined 
that the warranties may subject 
immediate Fedwire participants to strict 
liability to parties with whom a bank 
has no dealings or agreements. One 
commenter noted that smaller 
institutions may not be able to bear the 
financial consequences of a warranty 
breach, and therefore may be unable to 
maintain correspondent relationships 
with larger banks. 

Five commenters believed that the 
warranty requirement would be 
particularly onerous on the receiving 
bank because the notice must be given 
before the transfer is effective and any 
customer may be a potential beneficiary, 
including individuals receiving transfers 
to be paid by the beneficiary’s bank 
upon presentation of proper 
identification (”PUPID” transfers), but 
with whom the receiving bank has no 
account relationship. 

Two commenters believed that the 
warranties give the Federal Reserve a 


competitive advantage, allowing the 
Federal Reserve to accomplish by 
regulation what private-sector banks are 
unlikely to receive by contract. Some 
commenters stated that they were not 
aware of any other funds-transfer 
system that planned to impose a similar 
warranty scheme. One commenter 
argued that if banks could obtain all 
terms by contract. Article 4A would be 
unnecessary. Another commenter noted 
that Federal Reserve Banks are not 
required to provide similar warranties to 
their customers. 

One commenter argued that banks 
may lose business to other banks that 
are willing to assume the risks of not 
requiring notice or warranties. Another 
commenter argued that notice of the 
governing law is not necessary because 
it would not affect a customer’s decision 
to use Fedwire to make a funds transfer. 
This commenter ulso noted that the 
proposal does not clarify whether notice 
is considered to have been given when it 
is received or when it is sent, and 
therefore receipt of notice may be a 
critical issue of fact in litigation. 

One commenter asked how banks are 
expected to comply with the warranty 
and notification provisions. Another 
commenter noted that the proposal 
provides little guidance about how 
notice is to be accomplished, although it 
believed that Article 4A requires a 
separate notice for each transfer. 

One commenter objected to the 
warranties because it believed that the 
Federal Reserve Banks are not likely to 
be exposed to the possibility of 
consequential damages, even in states 
that have not enacted Article 4A, 
because the Federal Reserve Banks owe 
a duty only to parties in privity with 
them, and remote parties would be 
third-party beneficiaries of that duty. 
While the sender to a Federal Reserve 
Bank may be liable to its customer for 
damages greater than that allowed by 
Article 4A, this commenter argued that 
the excess liability would not transfer to 
the Federal Reserve Bank. 

Seven commenters suggested 
eliminating the warranty requirements 
and expanding the scope of subport B to 
bind ail parties to a Fedwire transfer 
through Regulations J’s federal law 
status. One of these commenters 
suggested that this approach could be 
further refined to cover only domestic 
parties. One commenter noted that this 
approach would insulate all parties from 
consequential damages. One commenter 
said that under an expanded scope, 
consequential damages should be 
allowed only by agreement. 

One commenter suggested that the 
Federal Reserve Banks be required to 


give comparable warranties to their 
immediate participants or modify the 
current warranties so that the sender 
warrants to all subsequent receivers and 
the receiving bank warrants to all 
previous senders. Another commenter 
suggested that where notification cannot 
be accomplished by contract, the Board 
should address the treatment of 
unnotified payment orders in the 
subpart B Commentary. 

Based on an analysis of the 
comments, the Board has deleted the 
warranty provisions from the final 
regulation. Although the warranty would 
have encouraged end-to-end coverage of 
funds transfers and shielded Federal 
Reserve Banks from consequential 
damages, the Board believes that the 
complications inherent in the proposed 
warranty scheme and the burdens and 
liability the warranty would place on 
banks that would be subject to it 
outweigh these benefits. Further, the 
Board notes that while at least one 
funds-transfer system has attempted to 
achieve similar results by requiring 
notices described in section 4A-507(c), 
others have not, apparently for reasons 
cited by the commenters. See also the 
above discussion concerning 9c:ope 
under § 210.25. Finally, with respect to 
commenters* concerns that subpart B 
would govern the relationships between 
remote parties that may not wish their 
relationship to be governed by subpart 
B. the Board notes that under section 
4A-507(b), even if the parties have 
received the notices contemplated by 
Article 4A, the parties may agree on an 
alternative law to govern the rights and 
obligations between them. 

210.29—Agreement of receiving bank. 
Under section 4A-301(b), a receiving 
bank is obligated to transmit a payment 
order at a time and by means 
reasonably necessary to allow payment 
to the beneficiary on the payment date 
or as soon thereafter as is feasible. To 
enable the Federal Reserve Banks to 
fulfill this duty, the Board proposed that 
an off-line receiving bank must either 
notify its Federal Reserve Bank in 
writing if it acts as the beneficiary’s 
bank with respect to Fedwire payment 
orders for a beneficiary that is a bank, 
or warrant that it doe9 not hold any 
such accounts. 

One commenter stated that this 
proposed warranty off-line banks should 
be restricted to funds-transfer 
relationships with customer banks. The 
Board believes that § 210.29(b) already 
addresses this issue; the provision 
requires an off-line bank that does not 
notify' the Federal Reserve Bank that it 
maintains an account for another bank 
to warrant only that it does not act as an 
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intermediary bank or a beneficiary's 
bank "with respect to payment orders 
received through Fedwire” for a bank 
beneficiary. Therefore, the Board has 
not modified this provision, but has 
clarified this point in the Commentary to 
§ 210.29. 

210.31 — Payment by a Federal 
Reserve Bank to a receiving bank or 
beneficiary. In this section of the 
proposal, the Board specified the time 
when a Federal Reserve Bank satisfies 
its Article 4A obligation to pay the 
receiving bank or beneficiary the 
amount of the payment order issued by 
the Federal Reserve Bank (see sections 
4A-402—4A-405). One commenter 
suggested that proposed S 210.31(b) be 
amended to provide that notices of 
credit by Federal Reserve Banks are 
"given'' rather than "sent" to reflect 
telephone notice. After reviewing the 
UCC Article 1 definitions, the Board 
concluded that "sent" adequately 
reflects telephone notification, and 
therefore has not made the suggested 
change in the final regulation. 

210.32— Federal Reserve Bank 
liability; payment of interest. In this 
section, the Board proposed that Federal 
Reserve Banks shall not exercise the 
section 4A-305(c) option of agreeing 
with a sender, receiving bank or other 
Federal Reserve Bank to be held liable 
for consequential damages. 

One commenter believed the 
consequential damages limitation is 
crucial to protect both Federal Reserve 
Banks and their immediate participants 
and recommended that subpart B be 
expanded to preclude the recovery of 
consequential damages from other 
parties to a Fedwire transfer. Another 
commenter said that the statement in 
the competitive impact analysis that the 
Federal Reserve Banks do not agree to 
consequential damages liability was 
already a clear result under Article 4A, 
as incorporated into subpart B, and that 
the proposal should be revised to clarify 
that Federal Reserve Banks are 
forbidden from agreeing to 
consequential damages liability. This 
commenter also stated that Federal 
Reserve Banks should not be forbidden 
from agreeing to consequential damages 
liability or damages other than those 
provided for in Article 4A because other 
banks will likely follow the Federal 
Reserve’s lead, rendering the Article 4A 
ability to agree to consequential 
damages useless. 

Another commenter stated that the 
Board should deny consequential 
damages recovery to any party to a 
Fedwire funds transfer, especially since 
a Federal Reserve Bank could cause the 
error that leads to a consequential 
damages claim. It stated that the 


proposal implies that other parties could 
agree with the Federal Reserve to 
assume liability for consequential 
damages. Further, this commenter noted 
the proposal did not state the 
implications of a Federal Reserve Bank 
exceeding its authority and agreeing to 
consequential damages liability. 

The Board has amended § 210.32(a) 
and the corresponding Commentary to 
state: (1) That a Federal Reserve Bank’s 
assumption of consequential damages 
liability, except as provided in section 
4A-404(b), would violate subpart B, and 
therefore would be ineffective, and (2) 
that subpart B does not affect the ability 
of other parties to a funds transfer to 
agree to consequential damages liabilty. 
The Board does not believe that it is 
competitively inequitable to forbid the 
Federal Reserve Banks from agreeing to 
consequential damages liability because 
section 4A-305 provides that banks can 
only be held responsible for 
consequential damages when they agree 
in writing to assume such liability. 
Therefore, private-sector banks could 
similarly refuse to assume consequential 
damages liability. 

In $ 210.32(b), the Board proposed that 
when a Federal Reserve Bank is 
required under Article 4A to pay 
compensation in the form of interest to 
another party in connection with its 
handling of a funds transfer, it may 
provide such interest compensation 
through an as of adjustment or through 
an explicit interest payment if the bank 
receiving the compensation cannot 
make use of an as of adjustment 
because of a low or zero reserve and/or 
clearing balance requirement [see 
section 4A-506). The proposal further 
provided that a bank must pass on the 
benefit of an as of adjustment to an 
originator or beneficiary of a funds 
transfer that is entitled to compensation 
in the form of interest from a Federal 
Reserve Bank under Article 4A. 

One commenter believed that subpart 
B should not supersede 4A-506 by 
requiring banks to pass along the benefit 
of an as of adjustment or explicit 
interest payment at the same rate paid 
by the Federal Reserve, nor should they 
be required to pass along an explicit 
interest payment as explicit interest if 
they have agreed to another 
arrangement, such as compensating 
balances. Further, this commenter 
believed that the Board should clarify 
the meaning of "amount of error" in 
proposed i 210.32(b)(1). 

The Board does not believe the 
revised regulation supersedes section 
4A-506 by requiring banks to pass along 
as of adjustments or explicit interest 
payments at the same rate paid by the 
Federal Reserve Bank. This requirement 


to pass along compensation at the same 
rate paid by the Federal Reserve Bank is 
applicable only where the Federal 
Reserve Bank is required to pay 
compensation to a bank's customer and 
the bank is merely acting as a conduit in 
passing along the compensation. In 
some cases, the Federal Reserve Bank 
may not be able to identify the bank’s 
customer that is entitled to the payment. 
The Commentary notes that a bank 
acting as a conduit for the Federal 
Reserve Bank’s compensation to a 
customer may pass on the benefit of that 
payment either through a direct interest 
payment or, if the customer so agrees, 
through compensating balances, 
provided that the value is not less than 
that of a direct interest payment. The 
Board also amended the proposal to 
allow a Federal Reserve Bank to pay 
compensation directly to a remote party 
entitled to payment. In situations where 
the bank is responsible for paying 
compensation, subpart B does not alter 
a bank's ability to agree with the 
customer on a specified rate or method 
of compensation, pursuant to section 
4A-506. 

In addition, the Board has amended 
§ 210.32(b)(1) in the final regulation and 
the accompanying Commentary to 
clarify the method by which a Federal 
Reserve Bank will calculate an as of 
adjustment, and to clarify that a Federal 
Reserve Bank may pay interest 
compensation directly to the party 
entitled to compensation. The Board has 
also revised proposed $ 210.32(b)(2) and 
the accompanying Commentary for 
clarity. 

Miscellaneous. One commenter 
inquired what the appropriate means of 
providing notification would be under 
section 4A-404(b) of Article 4A and 
subpart B. Section 4A-404(b) requires a 
beneficiary’s bank to give notice to the 
beneficiary of the receipt of a payment 
order by midnight of the bank’s next 
funds-transfer business day following 
receipt of the order unless varied by 
customer agreement or funds-transfer 
system rule. The commenter did not 
believe that banks should be liable for 
failure to provide timely notice due to 
circumstances beyond their control, e.g., 
communications failure or postal delay. 
Another commenter suggested that 
Subpart B provide that as an alternative 
to individual credit advises, the 
requirement to notify beneficiaries could 
be satisfied by other means, such as on¬ 
line inquiry or daily statements. This 
commenter stated that if a beneficiary 
does not choose one of these 
alternatives, monthly account 
statements should suffice to satisfy the 
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section 4A~404(b) notification 
requirement. 

On a related issue, one commenter 
believed that { 210.31(a) should be 
amended to deny consequential 
damages where a bank refuses to make 
payment upon demand from a customer, 
if payment was not made due to a 
reasonable uncertainty of whether 
acceptance has occurred, even if 
acceptance occurs through credit to the 
bank's reserve account. 

One commenter described two 
hypothetical cases involving PUPID 
transfers where the commenter believed 
that Article 4A may create a hardship. 

In the first case, if the beneficiary’s bank 
sends notice to the beneficiary’s 
address, but the beneficiary never 
collects the funds, the originator would 
not be entitled to reclaim the money 
because under section 4A-405(a), the 
sending of notice makes the transfer 
final. If. however, the beneficiary’s bank 
did not have an address for the 
beneficiary, and the beneficiary failed to 
claim the funds within five days, the 
payment order would be canceled under 
Article 4A because it was not accepted 
and the funds would be returned to the 
originator (aee, sections 4A-209(b)(l), 
4A-20S(c), and 4A-211(d)). This 
commenter proposed that Subpart B be 
amended to allow the beneficiary’s bank 
(i) to return the funds to the originator 
for an accepted but unclaimed order 
after 21 calendar days from the date of 
receipt, and (2) to hold the funds for an 
unaccepted order for 21 calendar days 
before returning any unclaimed funds to 
the originator. 

The Board believes that these 
comments involve interpretations of 
Article 4A. The Board believes that it is 
not appropriate for the Board to 
interpret Article 4A to address these 
issues solely for Fedwire at this time. 

One commenter requested that the 
Board clarify its intention to delete 
5 § 210.33-210.38 of current Subpart B in 
the final regulation. Accordingly, the 
Board has amended the preamble to 
subpart B to clarify that 85 210.33-210.38 
of current subpart B are not part of the 
revised regulation. 

Finally, one commenter requested an 
additional comment period if the 
proposed final rule materially differs 
from this draft. The Board does not 
believe that the final rule so differe from 
the proposal as to warrant an additional 
comment period. 

Competitive Impact Analysis 

The Board recently formalized it 9 
procedures for assessing the competitive 
impact of changes that have a 
substantial effect on payments-systera 


participants.® Under these procedures, 
the Board will assess whether the 
proposed change would have a direct 
and material adverse effect on the 
ability of other service providers to 
compete effectively with the Federal 
Reserve in providing similar services 
due to differing legal powers or 
constraints or due to a dominant market 
position of the Federal Reserve deriving 
from such legal differences. The 
following is a section-by-section 
competitive impact analysis of revised 
subpart B of Regulation J. 

210.25—Authority, purpose, and 
scope . Article 4A provides that most, 
but not all, of its provisions may be 
varied by agreement of the affected 
parties, or by a funds-transfer system 
rule (see section 4A-501). A funds- 
transfer system rule may select the law 
of a particular state to govern the rights 
and obligations of the participants in the 
funds-transfer system, and to govern the 
rights and obligations of remote parties 
to the transfer to the extent they were 
given notice that the funds-transfer 
system may be used, and of the choice 
of law of that system (see section 4A- 
507). The Federal Reserve can supersede 
any portion of Article 4A by Board 
regulation or Federal Reserve Bank 
Operating Circular (see section 4A-107). 
In addition, the Board can preempt 
Article 4A provisions under the 
provisions of the Federal Reserve Act or 
under its authority under the Expedited 
Funds Availability Act (12 U.S.C. 4001 et 
seq.) to regulate any aspect of the 
payments system in order to expedite 
availability of funds, improve the check 
processing system, or otherwise carry 
out the provisions of that Act. 

Subpart B generally varies Article 4A 
provisions only to the extent that such 
provisions could be varied by agreement 
or by a private-sector funds-transfer 
system rule. In addition, the scope of 
applicability of subpart B is generally 
equal to that of a funds-transfer system 
rule that adopts a choice of law 
provision. Specifically, subpart B 
governs only parties in privity with 
Federal Reserve Banks or remote parties 
that received notice the Fedwire may be 
used to make the funds transfer and of 
the law governing Fedwire transfers. 

This approach is consistent with the 
scope adopted by other funds-transfer 
systems. CHIPS has adopted a rule that 
the rights and obligations of both direct 
participants and remote parties to a 
funds transfer, a portion of which is 
executed through CHIPS, is governed by 


• These procedures ere described in the Board's 
policy statement titled "The Federal Reserve in the 
Peymer.ts System,'* which was revised in March 
199a [55 FR 11648, March 29.19801 


New York law. Staff believes that this 
rule would be binding on CHIPS 
participants and on remote parties to the 
extent they received notice that CHIPS 
may be used in the transfer and of the 
governing law. CHIPS rules do not 
require direct participants in their funds- 
transfer systems to warrant that notice 
has been provided to remote parties or 
to provide such notice to remote parties. 

NACHA has adopted a rule that the 
rights and obligations of the parties to a 
credit item subject to Article 4A will be 
governed by New York law, except to 
the extent that the parties to the transfer 
agree to be governed by another law. 
NACHA rules will require direct ACH 
participants to provide notice to remote 
parties (i.e., the originator and 
beneficiary) that credit items subject to 
Article 4A may be transmitted through 
one or more ACHs and of the governing 
law. (These NACHA rule changes will 
become effective on January 1.1991.) 

In the case of a funds transfer 
involving both Fedwire and another 
funds-transfer system, such as CHIPS, 
absent an agreement to the contrary, 
subpart B would take precedence over 
any inconsistent funds-transfer system 
rule applicable to a remote party that 
received notice that Fedwire may be 
used to make the transfer and of the 
governing law, because of the status of 
subpart B as federal law. Subpart B 
would not take precedence over a 
choice of law made by agreement under 
section 4A-507(b) between remote 
parties to a funds transfer a portion of 
which is sent through Fedwire. Because 
subpart B parallels closely the Article 
4A provisions, the Board does not 
believe that there will be many 
instances where private-sector funds- 
transfer system rules would be 
inconsistent with, and thus preempted 
by, the provisions of subpart B. 

With respect to a funds transfer, a 
portion of which is governed by the EFT 
Act or Regulation E, the scope of 
subpart B is broader than that of Article 
4A. Section 4A-108 states that Article 
4A does not apply to a funds transfer if 
any part of the transfer is governed by 
the EFT Act. In those limited 
circumstances where a transfer is 
carried out in part through Fedwire and 
is governed in part by the EFT Act, the 
Board believes it is important that the 
rights and obligations of the Federal 
Reserve Bank and banks in privity with 
the Federal Reserve Banks be defined 
by subpart B and Article 4A as 
incorporated therein with respect to the 
Fedwire portion of the transfer. If the 
only law governing these transfers were 
the EFr Act, the rights and obligations 
of the Federal Reserve Banks and their 
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direct senders and receiving banks 
would not be fully defined, because the 
scope of the EFT Act is limited primarily 
to the bank/customer relationship. The 
Board believes that other funds-transfer 
systems could achieve similar coverage 
by agreement or through a funds- 
transfer system rule. 

The Board does not believe that the 
scope of revised subpart B, or the 
approach taken in incorporating the 
Article 4A provisions in this subpart, 
would have an adverse competitive 
effect. 

210.26—Definitions. Revised subpart 
B generally incorporates the definitions 
set forth in Article 4A, and includes 
definitions of other terms not defined in 
Article 4A. The subpart modifies the 
definitions of two Article 4A terms— 
“beneficiary’s bank” and “payment 
order.” 

The subpart B definition of 
“beneficiary’s bank” clarifies that a 
Federal Reserve Bank may be a 
beneficiary’s bank even though it is not 
explicitly identified as such in the 
payment order. This appears to be 
consistent with the intent of Article 4A, 
although the Article 4A definition 
(section 4A-103(a)(3)) docs not 
contemplate a bank acting as a 
beneficiary's bank without being 
designated as such in the payment 
order. 

Subpart B also provides that a Federal 
Reserve Bank that is the beneficiary of a 
payment order is also deemed to be the 
beneficiary’s bank on the payment 
order. Under Article 4A, the bank that 
sends the payment order to the Federal 
Reserve Bank as beneficiary w ould be 
considered the beneficiary’s bank. In the 
context of Fedwire payment orders, 
deeming a Federal Reserve Bank to be 
the beneficiary’s bank as well as the 
beneficiary of a payment order does not 
have any practical operational or legal 
impact on the other parties to the funds 
transfer. The Board does not believe 
that these changes would have an 
adverse competitive effect. 

The subpart B definition of payment 
order excludes ACH transfers, which 
are subject to a separate Federal 
Reserve Bank operating circular, and 
excludes certain messages, such as 
service messages, which are not 
intended to be payment orders under 
Article 4A. Further, under the subpart B 
definition of payment order, certain non¬ 
value Fedwire messages (i.e., certain 
messages designated as requests for 
credit transfers) that may be defined as 
payment orders under Article 4A are not 
treated as payment orders for the 
purposes of subpart B, because they are 
not instructions to a Federal Reserve 
Bank to pay money. The exclusion of 


these messages from the scope of 
subpart B does not effect their status as 
payment orders under Article 4A. as 
enacted in a particular state. The Board 
does not believe that this definition 
would have any adverse competitive 
effect. 

210.27— Reliance on identifying 
number. Article 4A provides that a bank 
may rely on the number in the payment 
order identifying an intermediary bank, 
the beneficiary’s bank, or the 
beneficiary, even if the number is 
inconsistent with the name, if the bank 
does not know that the name and 
number refer to different persons (see 
sections 4A-207 and 4A-208). The 
originator is obligated to pay the 
payment order (in the case of reliance 
on the number of the beneficiary) and 
the sender is obligated to compensate 
the receiving bank for any loss or 
expenses incurred (in the case of 
reliance on the number of the 
intermediary bank or beneficiary’s 
bank) if the number was relied upon and 
the originator or sender is a bank or if 
the originator or sender is a nonbank 
that had notice of the possible reliance 
on the number. 

Revised subpart B includes provisions 
providing notice to nonbank senders 
that Federal Reserve Banks may rely on 
the numbers in the payment orders 
identifying the intermediary bank, the 
beneficiary's bank, and the beneficiary. 
Federal Reserve Banks will provide the 
subpart B rules to their nonbank 
senders, in part, to ensure that these 
provisions serve as actual notice to 
these senders. Therefore, this notice 
would be provided by means similar to 
those that the Board presumes banks 
will use to give this notice to their 
nonbank senders, and would not have 
any adverse competitive effect. 

210.28 — Agreement of sender. This 
section provides that a sender 
authorizes its Federal Reserve Bank to 
obtain payment for a payment order by 
debiting the sender’s account at the 
Federal Reserve Bank. In addition, this 
section provides that a sender does not 
have a right to an overdraft in its 
account, when overdrafts that are 
incurred become due and payable, and 
what actions a Federal Reserve Bank 
may take to recover the amount of an 
overdraft or to secure an overdraft. The 
Board does not believe that these 
provisions would have an adverse 
competitive effect because: (1) A sender 
does not have a right to overdraft its 
Federal Reserve account (although a 
Federal Reserve Bank may permit an 
overdraft under certain circumstances), 
(2) the requirements are reasonable, and 
are not obtainable solely due to unique 
bargaining position of the Federal 


Reserve, and (3) a private-sector bank 
could impose similar requirements on its 
customers to which it gives overdraft 
privileges. 

Article 4A provides that the sender 
must notify a receiving bank of an 
unauthorized or erroneously executed 
payment order within a reasonable time 
not exceeding 90 days from receipt of 
the notice of the order (see sections 4A- 
204 and 4A-304). Subpart B currently 
provides that a sender is deemed to 
approve the accuracy of an advice of 
debit unless it objects in writing within 
10 calendar days of receipt of the advice 
(see current § 210.34(b)). The Board had 
proposed that 10 funds-transfer business 
days be deemed the reasonable time for 
a sender to notify its Federal Reserve 
Bank; revised § 210.28(c) specifies 30 
calendar days as the reasonable time 
within which senders must act, for the 
purposes of receiving interest or 
compensation for losses as provided in 
Article 4A. Similarly, under Article 4A, 
banks may establish by agreement with 
their customers what constitutes a 
reasonable time to provide this notice. 

Several commenters had noted that 
the proposed 10 funds-transfer business 
day timeframe was unreasonably short, 
and that banks would not be able to 
obtain agreements with their nonbank 
customers reducing the time within 
which the customers must notify the 
bank of an improper debit to that extent. 
The Board believes that it is particularly 
important that banks reconcile their 
accounts on a timely basis, and believes 
that banks could obtain agreements, 
similar to the requirement in the revised 
regulation, with their bank customers. 
Therefore, the Board does not believe 
that this requirement results in any 
adverse competitive effect. 

210.29—Agreement of receiving bank. 
This section requires an off-line bank to 
notify its Federal Reserve Bank if it 
maintains an account for another bank, 
so that the Federal Reserve Bank will 
provide telephone notice for all Fedwire 
funds transfers received by that bank, 
including settlement transfers. If an off¬ 
line bank does not provide this notice to 
its Federal Reserve Bank, it warrants 
that it does not act as an intermediary 
bank or a beneficiary’s bank with 
respect to Fedwire payment orders for a 
beneficiary that is a bank. 

The Board believes that this warranty 
would have no adverse competitive 
effect. For example, the Board believes 
that this action would have no adverse 
competitive effect on the operations of 
CHIPS, because all CHIPS participants 
are on-line to that system. Further, this 
warranty is a reasonable provision 
designed to enable Federal Reserve 
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Banks to fulfill their obligation under 
section 4A-302 to execute payment 
orders at a time and by means 
reasonably necessary to allow payment 
to the beneficiary on the payment date 
or as soon thereafter as is feasible. The 
ability to require this warranty is not 
derived from unique bargaining position 
cn the part of the Federal Reserve 
Banks; correspondent banks that 
provide funds-transfer services to off¬ 
line respondent banks could impose a 
similar warranty on their respondent 
receivers. 

210.30— Payment orders . This section 
sets forth the terms under which a 
Federal Reserve Bank will accept 
payment orders from a sender. The 
section provides: That a sender must 
have authorization to send Fedwire 
payment orders to a Federal Reserve 
Bank; that a Federal Reserve Bank may 
reject any payment order that a Federal 
Reserve Bank may execute a payment 
order through another Federal Reserve 
Bank; that a sender may not instruct a 
Federal Reserve Bank to select an 
intermediary bank other than a Federal 
Reserve Bank unless that bank is 
designated in the sender’s payment 
order, and that a sender generally may 
not send a value-dated payment order 
through Fedwire. The Board believes 
that these provisions are reasonable and 
that private-sector receiving banks may 
arrange similar terms with their senders; 
therefore, these provisions do not rely 
on unique bargaining power of Federal 
Reserve Banks. Consequently, the Board 
believes that these provisions do not 
have an adverse competitive effect. 

210.31 — Payment by a Federal 
Reserve Bank to a receiving bank or 
beneficiary. The primary distinguishing 
characteristic of Fedwire is that 
payment orders are final and 
irrevocable to the receiver when made. 
This section, regarding when a Federal 
Reserve Bank makes payment to a 
receiving bank or beneficiary, parallels 
current § 210.36(a) by providing that 
payments to receiving banks and 
beneficiaries are final at the earlier of 
the time when the amount of the 
payment order is credited to the 
receiving bank’s or beneficiary’s 
account or when the payment order is 
sent to the receiving bank or when 
notice of the credit is sent to the 
beneficiary. Fedwire’s payment finality 
could be viewed as a sufficiently 
significant benefit to participants as to 
have an adverse effect on competing 
private-sector funds-transfer systems. 
However, the Board believes that 
Fedwire payment finality is vital to the 
continued integrity and efficiency of the 
payments system. Moreover, CHIPS will 


soon be instituting a loss-sharing 
arrangement to ensure the finality of its 
settlement, thus increasing the certainty 
of final payment over that system. 
Correspondent banks providing funds- 
transfer services can provide payments 
finality similar to that specified in 
5 210.32 to their respondent banks and 
beneficiaries [see section 4A^*05). For 
these reasons the Board believes that 
the benefits of Fedwire payment 
finality—the certainty of payment and 
the elimination of systemic risk— 
outweigh any possible adverse 
competitive effect 

210.32—Federal Reserve Bank 
liability; payment of interest Article 4A 
provides that a bank is not liable for 
consequential damages, unless it agrees 
to be subject to such damages by 
express written agreement. This section, 
which states that, except as provided in 
section 4A-404(a), a Federal Reserve 
Bank shall not agree to be liable to a 
sender, receiving bank, beneficiary, or 
other Federal Reserve Bank for 
consequential damages is consistent 
with the presumption in Article 4A. The 
Board believes that many private-sector 
providers of funds-transfer services 
similarly will not agree to be liable for 
consequential damages; consequently, 
the Board believes that this provision 
does not have an adverse competitive 
effect 

Article 4A provides that the amount of 
interest payable under its provisions 
may be determined by agreement or 
funds-transfer system rule (see section 
4A-500(a)). Subpart B provides that a 
Federal Reserve Bank may provide 
interest compensation through either an 
as of adjustment or explicit interest 
payment. The Board believes that 
providing interest compensation in the 
form of as of adjustments would not 
have an adverse competitive effect 
because the Federal Reserve includes 
the imputed cost of as of adjustments 
related to Fedwire transfers (computed 
at the federal funds rate) in its total cost 
of providing the Fedwire funds-transfer 
service to be recovered by the fees 
assessed for the service. Moreover, the 
Board believes that banks could agree 
with their customers under Article 4A to 
similar arrangements using 
compensating balances, which would be 
analogous to an as of adjustment 
provided by a Federal Reserve Bank. In 
cases where a Federal Reserve Bank 
provides compensation in the form of 
explicit interest, interest would be 
calculated in accordance with the 
procedures specified in Article 4A (see 
section 4A-506(b)). 


Final Regulatory Flexibility Act 
Analysis 

Two of the three requirements of a 
final regulatory flexibility analysis (5 
U.S.C. 604), (1) a succinct statement cf 
the need for and the objectives of the 
rule, and (2) a summary of the issues 
raised by the public comments, the 
agency’s assessment of the issues, and a 
statement of the changes made in the 
final rule in response to the comments, 
are discussed above. The third 
requirement of a final regulatory 
flexibility analysis is a description of 
significant alternatives to the rule that 
would minimize the rule's impact on 
small entities and reasons why the 
alternatives were rejected. As stated in 
the initial regulatory flexibility analysis, 
the Board does not believe that there are 
any significant alternatives to the 
revision of subpsrt B of Regulation J that 
would (1) provide comprehensive rules 
for funds transfers involving Federal 
Reserve Banks, (2) make subpart B 
consistent with state laws applicable to 
funds transfers as more states adopt 
Article 4A, and (3) help ensure that, 
subject to their central banking 
responsibilities, Federal Reserve Banks 
compete on an equitable basis with 
private-sector providers of funds- 
transfer services and concurrently 
minimize any significant impact of the 
rule on small entities. The Board 
considered the effect of the subpart B 
revisions when developing them and 
does not believe that complying with the 
revised Subpart B rules will impose a 
significant cost on depository 
institutions, including small institutions. 

Further, the purpose of the subpart B 
revisions is to provide comprehensive 
rules for funds transfers handled by 
Federal Reserve Banks. This purpose 
would not be achieved if the rules did 
not apply to small entities that send or 
receive funds transfers directly to or 
from Federal Reserve Banks. Moreover, 
subpart B could not address the rights 
and responsibilities of Federal Reserve 
Banks if small entitles were generally 
excepted from its coverage. In addition, 
the revised Subpart B rules confer 
important rights upon parties to a 
Fedwire funds transfer, such as the right 
to receive interest in certain 
circumstances, and provide a shield 
from consequential damages liability if a 
mishap occurs. These rights would 
benefit small institutions as well as 
larger institutions. However, revised 
subpart B applies only to parties that are 
direct participants with a Federal 
Reserve Bank, and those other parties to 
a Fedwire funds transfer receiving 
notice that the funds transfer may go 
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through Fedwire and that subpart B is 
the governing law. Therefore, it is 
possible that revised subpart B will not 
apply to remote parties to funds 
transfers if they are not direct 
participants with a Federal Reserve 
Bank and they do not receive the 
contemplated notice. These remote 
parties may include small entities. 

List of Subject in 12 CFR Part 210 

Banks, banking. Federal Reserve 
System. 

For the reasons set out in the 
preamble, the Board amends 12 CFR 
part 210 as follows: 

PART 210—[AMENDED] 

1. The authority citation for part 210 is 
revised to read as follows: 

Authority: Federal Reserv e Act, sec. 13 (12 
U.S.C. 342. sec. ll(i) and (j) (12 U.S.C. 248 (i) 
and (j)). sec. 18 (12 U.S.C. 248(o) and 380), and 
sec. 19(f) (12 U.S.C. 464); and the Expedited 
Funds Availability Act (12 U.S.C. 4001 et seg.) 

2. The heading to part 210 is revised to 
read as follows: 

PART 210—REGULATION J 
(COLLECTION OF CHECKS AND 
OTHER ITEMS BY FEDERAL RESERVE 
BANKS AND FUNDS TRANSFERS 
THROUGH FEDWIRE) 

3. Subpart B is revised to read as 
follows: 

Subpart B—Fund Transfers Through 
Fedwire 

210.25 Authority, purpose, and scope. 

210.28 Definitions. 

210.27 Reliance on identifying number. 

210.28 Agreement of sender. 

210.29 Agreement of receiving bank. 

210.30 Payment orders. 

210.31 Payment by a Federal Reserve Bank 
to a receiving bank or beneficiary. 

210.32 Federal Reserve Bank liability; 
payment of interest. 

Appendix A to Subpart B—Commentary 

Appendix B to Subpart El—Article 4A, Funds 
Transfers 

Subpart B—Funds Transfers Through 
Fedwire 

§ 210.25 Authority, purpose, and scope. 

(a) Authority and purpose. This 
subpart provides rules to govern funds 
transfers through Fedwire, and has been 
issued pursuant to the Federal Reserve 
Act—section 13 (12 U.S.C. 342), 
paragraph (f) of section 19 (12 U.S.C. 

464), paragraph 14 of section 16 (12 
U.S.C. 248(o)j, and paragraphs (i) and (j) 
of section 11 (12 U.S.C. 240(i) and (j))— 
and other laws and has the force and 
effect of federal law. This Subpart is not 
a funds-transfer system rule as defined 
in Section 4A-501(b) of Article 4A. 


(b) Scope. (1) This subpart 
incorporates the provisions of Article 4A 
set forth in appendix B to this subpart. 

In the event of an inconsistency 
between the provisions of the sections 
of this subpart and appendix B. to this 
subpart, the provisions of the sections of 
this subpart shall prevail. 

(2) Except as otherwise provided in 
paragraphs (b)(3) and (b)(4) of this 
section, this Subpart governs the rights 
and obligations of: 

* (i) Federal Reserve Banks sending or 
receiving payment orders; 

(ii) Senders that send payment orders 
directly to a Federal Reserve Bank; 

(iii) Receiving banks that receive 
payment orders directly from a Federal 
Reserve Bank; 

(iv) Beneficiaries that receive payment 
for payment orders sent to a Federal 
Reserve Bank by means of credit to an 
account maintained or used at a Federal 
Reserve Bank; and 

(v) Other parties to a funds transfer 
any part of which is carried out through 
Fedwire to the same extent as if this 
subpart were considered a funds- 
transfer system rule under Article 4A. 

(3) This subpart governs a funds 
transfer that is sent through Fedwire, as 
provided in paragraph (b)(2) of this 
section, even though a portion of the 
funds transfer is governed by the 
Electronic Fund Transfer Act, but the 
portion of such funds tranfer that is 
governed by the Electronic Fund 
Transfer Act is not governed by this 
subpart. 

(4) In the event that any portion of this 
Subpart establishes rights or obligations 
with respect to the availability of funds 
that are also governed by the Expedited 
Funds Availability Act or the Board’s 
Regulation CC, Availability of Funds 
and Collection of Checks, those 
provisions of the Expedited Funds 
Availability Act or Regulation CC shall 
apply and the portion of this Subpart, 
including Article 4A as incorporated 
herein, shall not apply. 

(c) Operating Circulars . Each Federal 
Reserve Bank shall issue an Operating 
Circular consistent with this Subpart 
that governs the details of its funds- 
transfer operations and other matters it 
deems appropriate. Among other things, 
the Operating Circular may: set cut-off 
hours and funds-transfer business days; 
address available security procedures; 
specify format and media requirements 
for payment orders; identify messages 
that are not payment orders; and impose 
charges for funds-transfer services. 

(d) Govenment senders » receiving 
banks, and beneficiaries. Except as 
otherwise expressly provided by the 
statutes of the United States, the parties 


specified in paragraph (b)(2)(ii>—(v) of 
this section include: 

(1) A department, agency, 
instrumentality, independent 
establishment, or office of the United 
States, or a wholly-owned or controlled 
Government corporation; 

(2) An international organization; 

(3) A foreign central bank; and 

(4) A department, agency, 
instrumentality, independent 
establishment, or office of a foreign 
government, or a wholly-owned or 
controlled corporation of a foreign 
government 

§210.26 Definitions. 

As used in this subpart, the following 
definitions apply: 

(a) Article 4A means article 4A of the 
Uniform Commercial Code as set forth 
in appendix B of this subpart. 

(b) As of adjustment means a debit or 
credit, for reserve or clearing balance 
maintenance purposes only, applied to 
the reserve or clearing balance of a 
bank that either sends a payment order 
to a Federal Reserve Bank, or that 
receives a payment order from a Federal 
Reserve Bank, in lieu of an interest 
charge or payment. 

(c) Automated clearing house transfer 
means any transfer designated as an 
automated clearing house transfer in a 
Federal Reserve Bank Operating 
Circular. 

(d) Beneficiary's bank has the same 
meaning as in Article 4A, except that: 

(1) A Federal Reserve Bank need not 
be identified in the payment order in 
order to be the beneficiary’s bank; and 

(2) The term includes a Federal 
Reserve Bank when that Federal 
Reserve Bank is the beneficiary of a 
payment order. 

(e) Fedwire is the funds-transfer 
system owned and operated by the 
Federal Reserve Bank that is used 
primarily for the transmission and 
settlement of payment orders governed 
by this Subpart. Fedwire does not 
include the system for making 
automated clearing house transfers. 

(f) Interdistrict transfer means a funds 
transfer involving entries to account 
maintained at two Federal Reserve 
Banks. 

(g) Intradistrict transfer means a 
funds transfer involving entries to 
accounts maintained at one Federal 
Reserve Bank. 

(h) Off-line bank means a bank that 
transmits payment orders to and 
receives payment orders from a Federal 
Reserve Bank by telephone orally or by 
other means other than electronic data 
transmission. 
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(i) Payment order has the same 
meaning as in Article 4A, except that 
the term does not include automated 
clearing house transfers or any 
communication designated in a Federal 
Reserve Bank Operating Circular issued 
under this Subpart as not being a 
payment order. 

(j) Sender’s account, receiving bank’s 
account , and beneficiary’s account 
mean the reserve, clearing, or other 
funds deposit account at a Federal 
Reserve Bank maintained or used by the 
sender, receiving bank, or beneficiary, 
respectively. 

(k) Sender’s Federal Reserve Bank 
end receiving bank’s Federal Reserve 
Bank mean the Federal Reserve Bank at 
which the sender or receiving bank, 
respectively, maintains or uses an 
account. 

§ 210.27 Reliance on Identifying number. 

(a) Reliance by a Federal Reserve 
Bank on number to identify an 
intermediary bank or beneficiary’s 
bank. A Federal Reserve Bank may rely 
on the number in a payment order that 
identifies the intermediary bank or 
beneficiary’s bank, even if it identifies a 
bank different from the bank identified 
by name in the payment order, if the 
Federal Reserve Bank does not know of 
such an inconsistency in identification. 

A Federal Reserve Bank has no duty to 
detect any such inconsistency in 
identification. 

(b) Reliance by a Federal Resen e 
Bank on number to identify beneficiary. 
A Federal Reserve Bank, acting as a 
beneficiary’s bank, may rely on the 
number in a payment order that 
identifies the beneficiary, even if it 
identifies a person different from the 
person identified by name in the 
payment order, if the Federal Reserve 
Lank does not know of such an 
inconsistency in identification. A 
Federal Reserve Bank has no duty to 
detect any such inconsistency in 
identification. 

§ 210.28 Agreement of sender. 

(a) Payment of sender’s obligation to 

c Federal Reserve Bank. A sender (other 
than a Federal Reserve Bank), by 
maintaining or using an account with a 
Federal Reserve Bank, authorizes the 
s-. nder's Federal Reserve Bank to obtain 
payment for the sender’s payment 
orders by debiting the amount of the 
payment order from the sender’s 
account. 

(b) Overdrafts. (1) A sender does not 
have the right to an overdraft in the 
sender’s account. In the event an 
overdraft is created, the overdraft shall 
be due and payable immediately 
without the need for a demand by the 


Federal Reserve Bank, at the earliest of 
the following times: 

(1) At the end of the funds-transfer 
business day; 

(ii) At the time the Federal Reserve 
Bank, in its sole discretion, deems itself 
insecure and gives notice thereof to the 
sender, or 

(iii) At the time the sender suspends 
payments or is closed. 

(2) The sender shall have in its 
account, at the time the overdraft is due 
and payable, a balance of actually and 
finally collected funds sufficient to cover 
the aggregate amount of all its 
obligations to the Federal Reserve Bank, 
whether the obligations result from the 
execution of a payment order or 
otherwise. 

(3) To secure any overdraft, as well as 
any other obligation due or to become 
due to its Federal Reserve Bank, each 
sender, by sending a payment order to a 
Federal Reserve Bank that is accepted 
by the Federal Reserve Bank, grants to 
the Federal Reserve Bank a security 
interest in all of the sender’s assets in 
the possession of, or held for the 
account of, the Federal Reserve Bank. 
The security interest attaches when on 
overdraft, or any other obligation to the 
Federal Reserve Bank, becomes due and 
payable. 

(4) A Federal Reserve Bank may take 
any action authorized by law to recover 
tire amount of an overdraft that is due 
and payable, including, but not limited 
to, the exercise of rights of set off, the 
realization on any available collateral, 
and any other rights it may have as a 
creditor under applicable law. 

(c) Review of payment orders. A 
sender, by sending a payment order to a 
Federal Reserve Bank, agrees that for 
the purposes of sections 4A-204(a) and 
4 V304 of Article 4A, a reasonable time 
to notify a Federal Reserve Bank of the 
relevant facts concerning an 
unauthorized or erroneously executed 
p lyment order is within 30 calendar 
days after the sender receives notice 
that the payment order was accepted or 
executed, or that the sender's account 
was debited with respect to the payment 
order. 

§ 210.29 Agreement of receiving bank. 

(a) Payment. A receiving bank (other 
than a Federal Reserve Bank) that 
receives a payment order from its 
Federal Reserve Bank authorizes that 
Federal Reserve Bank to pay for the 
payment order by crediting the amount 
of the payment order to the receiving 
bank’s account. 

(b) Off-line banks. An off-line bank 
that does not expressly notify its 
Federal Reserve Bank in writing that it 
maintains an account for another bank 


warrants to that Federal Reserve Bank 
that the offline bank does not act as an 
intermediary bank or a beneficiary’s 
bank with respect to payment orders 
received through Fedwire for a 
beneficiary that is a bank. 

§ 210.30 Payment orders. 

(a) Rejection. A sender shall not send 
a payment order to a Federal Reserve 
Bank unless authorized to do so by the 
Federal Reserve Bank. A Federal 
Reserve Bank may reject, or impose 
conditions that must be satisfied before 
it will accept, a payment order for any 
reason. 

(b) Selection of an intermediary bank. 
For an interdistrict transfer, a Federal 
Reserve Bank is authorized and directed 
to execute a payment order through 
another Federal Reserve Bank. A sender 
shall not send a payment order to a 
Federal Reserve Bank that requires the 
Federal Reserve Bank to issue a 
payment order to an intermediary bank 
(other than a Federal Reserve Bank) 
unless that intermediary bank is 
designated in the sender’s payment 
order. A sender shall not send to a 
Federal Reserve Bank a payment order 
instructing use by a Federal Reserve 
Bank of a funds-transfer system or 
means of transmission other than 
Fedwire, unless the Federal Reserve 
Bank agrees with the sender in writing 
to follow such instructions. 

(c) Same-day execution. A sender 
shall not issue a payment order that 
instructs a Federal Reserve Bank to 
execute the payment order on a funds- 
transfer business day that is later than 
the funds-transfer business day on 
which the order is received by the 
Federal Reserve Bank, unless the 
Federal Reserve Bank agrees with the 
sender in writing to follow such 
instructions. 

§ 210.31 Payment by a Federal Reserve 
Bank to a receiving bank or beneficiary. 

(a) Payment to a receiving bank. 
Payment of a Federal Reserve Bank’s 
obligation to pay a receiving bank (other 
than a Federal Reserve Bank) occurs .:t 
the earlier of the time when the amount 
of the payment order is credited to the 
receiving bank’s account or when the 
payment order is sent to the receiving 
bank. 

(b) Payment to a beneficiary. Payment 
by a Federal Reserve Bank to a 
beneficiary of a payment order, where 
the Federal Reserve Bank is the 
beneficiary’s bank, occurs at the earlier 
of the time when the amount of the 
payment order is credited to the 
beneficiary's account or when notice of 
the credit is sent to the beneficiary. 
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§ 210.32 Federal Reserve Bank liability; 
payment of Interest 

(a) Damages . In connection with its 
handling of a payment order under this 
subpart, a Federal Reserve Bank shall 
not be liable to a sender, receiving bank, 
beneficiary, or other Federal Reserve 
Bank, governed by this subpart, for any 
damages other than those payable under 
Article 4A. A Federal Reserve Bank 
shall not agree to be liable to a sender, 
receiving bank, beneficiary, or other 
Federal Reserve Bank for consequential 
damages under section 4A-305(d) of 
Article 4A. 

(b) Payment of interest . (1) A Federal 
Reserve Bank, in its discretion, may 
satisfy its obligation, or that of another 
Federal Reserve Bank, to pay 
compensation in the form of interest 
under Article 4A by— 

(1) Providing an as of adjustment to its 
sender, its receiving bank, or its 
beneficiary, as provided in the Federal 
Reserve Bank’s Operating Circular, in an 
amount equal to the amount on which 
interest is to be calcuated multiplied by 
the number of days for which interest is 
to be calculated; or 

(ii) Paying compensation in the form 
of interest to its sender, its receiving 
bank, its beneficiary, or another party to 
the funds transfer that is entitled to such 
payment, in an amount that is calculated 
in accordance with section 4A-506 of 
Article 4A. 

(2) If the sender or receiving bank that 
is the recipient of an as of adjustment or 
an interest payment is not the party 
entitled to compensation under Article 
4A, the sender or receiving bank shall 
pass through the benefit of the as of 
adjustment or interest payment by 
making an interest payment, as of the 
day the as of adjustment or interest 
payment is effected, to the party entitled 
to compensation. The interest payment 
that is made to the party entitled to 
compensation shall not be less than the 
value of the as of adjustment or interest 
payment that was provided by the 
Federal Reserve Bank to the sender or 
receiving bank. The party entitled to 
compensation may agree to accept 
compensation in a form other than a 
direct interest payment, provided that 
such an alternative form of 
compensation is not less than the value 
of the interest payment that otherwise 
would be made. 

(c) Nonwaiver of right of recovery. 
Nothing in this subpart or any Operating 
Circular issued hereunder shall 
constitute, or be construed as 
constituting, a waiver by a Federal 
Reserve Bank of a cause of action for 
recovery under any applicable law of 
mistake and restitution. 


Appendix A to Subpart B—Commentary 

The Commentary provides background 
material to explain the intent of the Board of 
Governors of the Federal Reserve System 
(Board) in adopting a particular provision in 
the subpart and to help readers interpret that 
provision. In some comments, examples are 
offered. The Commentary constitutes an 
official Board interpretation of subpart B of 
this part. Commentary is not provided for 
every provision of subpart B of this part, as 
some provisions are self-explanatory. 

Section 210.25—Authority, Purpose, and 
Scope 

(a) Authority and purpose. Section 
210.25(a) states that the purpose of subpart B 
of this part is to provide rules to govern funds 
transfers through Fedwire and recites the 
Board s rulemaking authority for this subpart 
Subpart B of this part is federal law and is 
not a “funds-transfer system rule,** us defined 
in section 4A~501(b) of Article 4A. Funds 
Transfers, of the Uniform Commercial Code 
(UCC). as set forth in appendix B of this 
subpart. Certain provisions of Article 4A may 
not be varied by a funds-transfer system rule, 
but under section 4A-107, regulations of the 
Board and Operating Circulars of the Federal 
Reserve Banks supersede inconsistent 
provisions of Article 4 A to the extent of the 
inconsistency, in addition, regulations of the 
Board may preempt inconsistent provisions 
of state law. Accordingly, subpart B of this 
part supersedes or preempts inconsistent 
provisions of state law. It does not affect 
state law' governing funds transfers that does 
not conflict with the provisions of subpart B 
of this part, such as Article 4A. as enacted in 
any state, as it applies to parties to funds 
transfers through Fedwire whose rights are 
not governed by subpart B of this part. 

(bj Scope. (1) Subpart B of this part 
incorporates the provisions of Article 4A set 
forth in appendix B of this subpart. The 
provisions set forth expressly in the sections 
of subpart B of this part supersedes or 
preempt any inconsistent provisions of 
Article 4A as set forth in appendix B of this 
subpart or as enacted in any state. The 
official comments to Article 4A are not 
incorporated in subpart B of this part or this 
Commentary to subpart B of this part, but the 
official comments may be useful in 
interpreting Article 4A. Because section 4A- 
105 refers to other provisions of the Uniform 
Commercial Code, e.g., definitions in Article 1 
of the UCC. these other provisions of the 
UCC, as approved by the National 
Conference of Commissioners on Uniform 
State Laws and the American Law Institute, 
from time to time, are also incorporated in 
subpart B of this part. Subpart B of this part 
applies to any party to a Fedwire funds 
transfer that i6 in privity with a Federal 
Reserve Bank. These parties include a sender 
(bank or nonbank) that sends a payment 
order directly to a Federal Reserve Bank, a 
receiving bank that receives a payment order 
directly from a Federal Reserve Bank, and a 
beneficiary that receives credit to an account 
that it uses or maintains at a Federal Reserve 
Bank for a payment order sent to a Federal 
Reserve Bank. Other parties to a funds 
transfer are covered by this subpart to the 
same extent that this subpart would apply to 


them if this subpart were a “funds-transfer 
system rule” under Article 4A that selected 
subpart B of this part as the governing law. 

(2) The scope of the applicability of a 
funds-transfer system rule under Article 4A is 
specified in section 4A-501(b), and the scope 
of the choice of law provision is specified in 
section 4A-507(c). Under section 4A-507(c), a 
choice of law provision is binding on the 
participants in a funds-transfer system and 
certain other parties having notice that the 
funds-transfer system might be used for the 
funds transfer and of the choice of law 
provision. The Uniform Commercial Code 
provides that a person has notice when the 
person has actual knowledge, receives 
notification or has reason to know from all 
the facts and circumstances known to the 
person at the time in question. [See UCC 9 1- 
201(25).) However, under sections 4A-507(b) 
and 4A-507(d). a choice of tew by agreement 
of the parties takes precedence over a choice 
of tew made by funds-transfer system rule. 

(3) If originators, receiving banks, and 
beneficiaries that are not in privity with a 
Federal Reserve Bank have the notice 
contemplated by section 4A-507(c) or if those 
parties agree to be bound by Bubpart B of this 
part, subpart B of this part generally would 
apply to payment orders between those 
remote parties, including participants in other 
funds-transfer systems. For example, a funds 
transfer may be sent from an originators 
bank through a funds-transfer system other 
than Fedwire to a receiving bank which, in 
turn, sends a payment order through Fedwire 
to execute the funds transfer. Similarly, a 
Federal Reserve Bank may execute a 
payment order through Fedwire to a receiving 
bank that sends it through a funds-transfer 
system other than Fedwire to a beneficiary’s 
bank. In the first example, if the originator’s 
bank has notice that Fedwire may be used to 
effect part of the funds transfer, the sending 
of the payment order through the other funds- 
transfer system to the receiving bank will be 
governed by subpart B of this part unless the 
parties to the payment order have agreed 
otherwise. In the second example, if the 
beneficiary's bank has notice that Fedwire 
may be used to effect part of the funds 
transfer, the sending of the payment order to 
the beneficiary’s bank through the other 
funds-transfer system will be governed by 
subpart B of this part unless the parties have 
agreed otherwise. In both cases, the other 
funds-transfer system’s rules would also 
apply to. at a minimum, the portion of these 
funds transfers going through that iunds- 
transfer system. Because subpart B of this 
part is federal tew, to the extent of any 
inconsistency, subpart B of this par! will take 
precedence over any funds-transfer system 
rule applicable to the remote sender or 
receiving bank or to a Federal Reserve Bank. 
If remote parties to a funds transfer, a portion 
of which is sent through Fedwire. have 
expressly selected by agreement a tew ether 
than subpart B of this part under section 4A- 
507(b), subpart B of this part would not take 
precedence over the choice of tew made by 
the agreement even though the remote parties 
had notice that Fedwire may be used and of 
the governing law. (See 4A-507(d)). In 
addition, subpart B of this part would not 
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fpply to a funds transfer sent through another 
f mds-transfer system where no Federal 
F^serve Dank handles the funds transfer, 
even though settlement for the funds transfer 
Js made by means of a separate net 
settlement or funds transfer through Fedwire. 

(4) Under section 4A-108, Article 4A does 
not apply to a funds transfer, any part of 
which is governed by the Electronic Fund 
Transfer Act (15 U.S.C. 1693 et Fedwire 
funds transfers to or from consumer accounts 
are exempt from the Electronic Fund Transfer 
Act and Regulation E (12 CFR part 205). A 
funds transfer from a consumer originator or 
a funds transfer to a consumer beneficiary 
could be carried out in part through Fedwire 

a id in part through an automated clearing 
house or other means that is subject to the 
F ectronic Fund Transfer Act or Regulation E. 
In these cases, subpart D of this part would 
not govern the portion cf the funds transfer 
t'.at is governed by the Electronic Fund 
Transfer Act or Regulation E. (See 
( ommentary to § 210.26(i) “payment order”.) 

(5) Finally, section 4A-404(a) provides that 
a beneficiary's bank is obligated to pay the 
amount of a payment order to the beneficiary 
on the payment date unless acceptance of the 
payment order occurs on the payment date 

h fter the close of the funds-transfer business 
dry of the bank. The Expedited Funds 
A vailability Act provides that funds received 
\y a bank by wire transfer shall be available 
f :r withdrawal not later than than the 
tanking day after the business day on which 
such funds are received (12 U.S.C. 4002(a)). 

1 hat Act also preempts any provision of state 
Ijw that was not effective on September 1, 

1 ; 89 that is inconsistent with that Act or its 
implementing Regulation CC (12 CFR part 
229). Accordingly, the Expedited Funds 
Availability Act and Regulation CC may 
preempt section 4A-404(a) as enacted in any 
s'ute. In order to ensure that section 4A- 
404(a), or other provisions of Article 4A, as 
incorporated in subpart B of this part, do not 
tdke precedence over provisions of the 
Expedited Funds Availability Act, this 
section provides that where subpart D of this 
p^rt establishes rights or obligations that are 
fi’so governed by the Expedited Funds 
Availability Act or Regulation CC, the 
Fxpedited Funds Availability Act or 
Regulation CC provision shall apply and 
subpart B of this part shall not apply. 

(r.) Operating Circulars. The Federal 
Reserve Banks issue Operating Circulars 
consistent with this Subpart that contain 
additional provisions applicable to payment 
orders sent through Fedwire. Under section 
4A-107, these Operating Circulars supersede 
inconsistent provisions of Article 4A. as set 
forth in appendix B and as enacted in any 
state. These Operating Circulars are not 
fends-transfer system rules, but, by their 
terms. they are binding on all parties covered 
by this Subpart. 

(d) Government senders . receiving banks, 
end beneficiaries. This section clarifies that 
unless a statute of the United States provides 
otherwise, subpart B of this part applies to 
governmental entities, domestic or foreign, 
including foreign central banks as specified 
in paragraph (b)(1) of this section. 


Si action 210.26—Definitions 

Article 4A defines many terms (e.g., 

‘ beneficiary,” ‘‘intermediary bank,” 

' receiving bank,” “security procedure") used 
in this subpart. These terms are defined or 
listed in sections 4A-103 through 4A-105. 
These terms, such as the term “bank” 

(defined in section 4A-105(d)(2)). may differ 
from comparable terms in subpart A of this 
part. As subpart B of this part incorporates 
consistent provisions of Article 4A. it 
incorporates these definitions unless these 
terms are expressly defined otherwise in 
subpart B of this part. This Subpart modifies 
the definitions of two Article 4A terms, 
“beneficiary’s bar.k" and "payment order.” 
This subpart also defines terms not defined in 
Article 4A. 

(a) Article 4A. Article 4A means the 
version of that article of the Uniform 
Commercial Code set forth in appendix B of 
this subpart. It does not refer to the law of 
any particular state unless the context 
indicates otherwise. Subject to the express 
provisions of this Subpart, this version of 
Article 4A is incorporated into this Subpart 
end made federal law for transactions 
covered by this Subpart. 

(b) As of adjustments. As of adjustments 
are memorandum items that affect a bank's 
reserve or clearing balance for the purpose of 
meeiing the required balance, but do not 
represent funds that can be used for other 
p»irposes. As discussed in the Commentary to 
i 210.32(b), the Federal Reserve Banks 
generally provide as of adjustments as a 
means of effecting interest payments or 
charges. 

(dj Beneficiary's bank. The definition of 
“benefidary’8 bank” in subpart B of this part 
differs from the section 4A-103(a)(3) 
definition. The subpart B definition clarifies 
that where a Federal Reserve Bank functions 
as the beneficiary’s bank, it need not be 
identified in the payment order as the 
beneficiary’s bank and that a Federal 
Reserve Bank that receives a payment order 
as beneficiary is also the beneficiary's bank 
with respect to that payment order. 

(e) Fedwire. Fedwire refers to the funds- 
t: ansfer system owned and operated by the 
Federal Reserve Banks that is governed by 
this Subpart. The term does not refer to any 
particular computer, telecommunications 
facility, or funds transfer, but to the system 
p.s a whole, which may include transfers by 
telephone or by written instrument in 
particular circumstances. Fedwire does not 
include the system used for automated 
clearing house transfers. 

(h) Off-line bank . Most Fedwire payment 
orders are transmitted electronically from a 
sender to a Federal Reserve Bank or from a 
Federal Reserve Bank to a receiving bank. 
Banks transmitting payment orders to Federal 
Reserve Banks electronically are often 
referred to as on-line banks. Some Fedwire 
participants, however, transmit payment 
orders to a Federal Reserve Bank or receive 
payment orders from a Federal Reserve Bank 
orally by telephone, or, in unusual 
circumstances, in writing. A bank that does 
not use either a terminal or a computer that 
links it electronically to a terminal or 
computer at its Federal Reserve Bank to send 
payment orders through Fedwire is an off-line 
bunk. 


(1) Payment order. (1) The definition of 
“payment order" in subpart B of this part 
differs from the section 4A-103(a)(l) 
definition. The subpart B definition clarifies 
that, for the purposes of subpart B of this 
part, automated clearing house transfers and 
certain messages that are transmitted through 
Fedwire are not payment orders. Federal 
Reserve Banks and banks participating in 
Fedwire send various types of messages, 
relating to payment orders or to other 
matters, through Fedwire that are not 
intended to be payment orders. Under the 
subpart B definition, these messages, and 
messages involved with automated clearing 
house transfers, are not “payment orders” 
end therefore are not governed by this 
Subpart. The Operating Circulars of the 
Federal Reserve Banks specify those 
messages that may be transmitted through 
Fedwire but that are not payment orders. 

(2) In some cases, messages sent through 
Tudwire, such as certain requests for credit 
h ansfer, may be payment orders under 
Article 4A. but are not treated as payment 
orders under subpart B because they ere not 
an instruction to a Federal Reserve Bank to 
pay money. 

(3) This subpart and Article 4A govern a 
payment order even though the originator’s or 
beneficiary’s account may be a consumer 
account established primarily for personal, 
family, or household purposes. Under section 
4A-108, Article 4A does not apply to a funds 
transfer any pari of which is governed by the 
Electronic Fund Transfer Act. That Act, and 
Regulation E implementing it. do not apply to 
funds transfers through Fedwire {see 15 
U.S.C. 1393a(6)(B) and 12 CFR 205.3(b)). Thus, 
this Subpart applies to all fundB transfers 
through Fedwire even though some such 
transfers involve originators or beneficiaries 
that are consumers. (See also $ 210.25(b) and 
accompanying Commentary.) 

Section 210.27—Reliance on Identifying 
Number 

(a) Reliance by a Federal Resen’e Bank on 
number to identify intermediary bunk or 
beneficiary's bank. Section 4A-208 provides 
that a receiving bank, such as a Federal 
Reserve Bank, may rely on the routing 
number of an intermediary bank or the 
beneficiary's bank specified in a payment 
order as identifying the appropriate 
intermediary bank or beneficiary’s bank, 
even if the payment order identifies another 
bank by name, provided that the receiving 
bank does not know of the inconsistency. 
Under section 4A-208(b)(2). if the sensor of 
the payment order is not a bank, a receiving 
bank may rely on the number only if the 
sender had notice before the receiving bank 
accepted the sender’s order that the receiving 
t ank might rely on the number. This section 
provides this notice to entities that are not 
banks, such as the Department of the 
Treasury, that send payment orders directly 
to a Federal Reserve Bank. 

(b) Reliance by a Federal Reserve Bank on 
number to identify beneficiary. Section 4A- 
207 provides that a beneficiary’s bank, such 
88 a Federal Reserve Bank, may rely on the 
number identifying a beneficiary, such as the 
beneficiary's account number, specified in a 
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payment order as identifying the appropriate 
beneficiary, even if the payment order 
identifies another beneficiary by name, 
provided that the beneficiary’s bank does not 
know of the inconsistency. Under section 4A- 
207(c)(2). if the originator is not a bank, an 
originator is not obliged to pay for a payment 
order if the originator did not have notice that 
the beneficiary’s bank might rely on the 
identifying number and the person paid on 
the basis of the identifying number was not 
entitled to receive payment. This section of 
Subpart B provides this notice to entities that 
are not banks, such as the Department of the 
Treasury, that are originators of payment 
orders sent directly by the originators to a 
Federal Reserve Bank, where that Federal 
Reserve Bank or another Federal Reserve 
Bank is the beneficiary’s bank [see also 
section 4A-402(b), providing that a sender 
must pay a beneficiary’s bank for a payment 
order accepted by the beneficiary’s bank). 

Section 210.28—Agreement of Sender 

(a) Payment of sender’s obligation to a 
Federal Reserx'e Dank. When a sender issues 
a payment order to a Federal Reserve Bank 
and the Federal Reserve Bank issues a 
conforming order implementing the sender’s 
payment order, under section 4A-403, the 
sender is indebted to the Federal Reserve 
Bank for the amount of the payment order. A 
sender, other than a Federal Reserve Bank, 
that maintains or uses an account at a 
Federal Reserve Bank authorizes the Federal 
Reserve Bank to debit that account so that 
the Federal Reserve Bank can obtain 
payment for the payment order. 

(b) Overdrafts. (1) In some cases, debits to 
a sender’s account will create an overdraft in 
the sender’s account. The Board and the 
Federal Reserve Banks have established 
policies concerning when a Federal Reserve 
Bank will permit a bank to incur an overdraft 
in its account at a Federal Reserve Bank. 
These policies do not give a bank or other 
sender a right to an overdraft in its account. 
Subpart B clarifies that a sender does not 
have a right to such an overdraft. If an 
overdraft arises, it becomes immediately due 
and payable at the earliest of: The end of the 
funds-transfer business day of the Federal 
Reserve Bank; the time the Federal Reserve 
Bank in its sole discretion, deems itself 
insecure and gives notice to the sender; or the 
time that the sender suspends payments or is 
closed by governmental action, such as the 
appointment of a receiver. In some cases, a 
Federal Reserve Bank extends its Fedwire 
operations beyond its cut-off hour for that 
funds-transfer business day. For the purposes 
of this section, unless otherwise specified by 
the Federal Reserve Bank making such an 
extension, an overdraft becomes due and 
payable at the end of the extended operating 
hours. An overdraft becomes due and 
payable prior to a Federal Reserve Bank's 
cut-off hour if the Federal Reserve Bank 
deems itself insecure and gives notice to the 
sender. Notice that the Federal Reserve Bank 
deems itself insecure may be given in 
accordance with the provisions on notice in 
section 1-201(27) of the UCC. in accordance 
with any other applicable law or agreement, 
or by any other reasonable means. An 
overdraft also becomes due and payable at 


the time that a bank is closed or suspends 
payments. For example, an overdraft 
becomes due and payable if a receiver is 
appointed for the bank or the bank is 
prevented from making payments by 
governmental order. The Federal Reserve 
Bank need not make demand on the sender 
for the overdraft to become due and payable. 

(2) A sender must cover any overdraft and 
any other obligation of the sender to the 
Federal Reserve Bank by the time the 
overdraft becomes due and payable. By 
sending a payment order to a Federal 
Reserve Bank, the sender grants a security 
interest to the Federal Reserve Bank in any 
assets of the sender held by, or for the 
account of. the Federal Reserve Bank in order 
to secure all obligations due or to become due 
to the Federal Reserve Bank. The security 
interest attaches when the overdraft, or other 
obligation of the sender to the Federal 
Reserve Bank, becomes due and payable. The 
Security interest does not apply to assets 
held by the sender as custodian or trustee for 
the sender's customers or third parties. Once 
an overdraft is due and payable, a Federal 
Reserve Bank may exercise its right of set off, 
liquidate collateral, or take other similar 
action to satisfy the overdrafting bank's 
obligation owed to the Federal Reserve Bank. 

(c) Review of payment orders. (1) Under 
section 4A-204, a receiving bank is required 
to refund the principal amount of an 
unauthorized payment order that the sender 
was not obliged to pay, together with interest 
on the refundable amount calculated from the 
date that the receiving bank received 
payment to the date of the refund. The sender 
is not entitled to compensation in the form of 
interest if the sender fails to exercise 
ordinary care to determine that the order was 
not authorized and to notify the receiving 
bank within a reasonable period of time after 
the sender receives a notice that the payment 
order was accepted or that the sender’s 
account was debited with respect to the 
order. Similarly, under section 4A-304. if a 
sender of a payment order that was 
erroneously executed does not notify the 
bank receiving the payment order within a 
reasonable time, the bank is not liable to the 
sender for compensation in the form of 
interest on any amount refundable to the 
sender. Section 210.28(d) establishes 30 
calendar days as the reasonable period of 
time for the purposes of these provisions of 
Article 4A. 

(2) Section 4A-505 provides that a 
customer must object to a debit to its account 
by a receiving bank within one year after the 
customer received notification reasonably 
identifying the payment order. Subpart B of 
this part does not vary this one-year period. 

Section 210.29—Agreement of Receiving 
Bank. 

(b) Off-line banks. (1) Generally, an on-line 
bank receiving payment orders or advices of 
credit for payment orders from a Federal 
Reserve Bank receives the payment orders or 
advices electronically a short time after the 
corresponding payment orders are received 
by the on-line bank's Federal Reserve Bank. 
An off-line bank receiving payment orders or 
advises of credit from a Federal Reserve 
Bank does not have an electronic connection 


with the Federal Reserve Bank; therefore, 
payment orders or advises are transmitted 
either by telephone on the day the payment 
order is received by the receiving bank’s 
Federal Reserve Bank, or sent by courier or 
mail along with the off-line bank's daily 
account statement, on the funds-transfer 
business day following the day the payment 
order is received by the off line bank's 
Federal Reserve Bank. 

(2) Under section 4A-302(a)(2), a Federal 
Reserve Bank must transmit payment orders 
at a time and by means reasonably necessary 
to allow payment to the beneficiary on the 
payment date, or as soon thereafter as is 
feasible. Therefore, where an off-line 
receiving bank is an intermediary bank or 
beneficiary’s bank in a payment order, its 
Federal Reserve Bank attempts to transmit 
the payment order to the off-line bank by 
telephone on the day the payment order is 
received by the Federal Reserve Bank. A 
Federal Reserve Bank can generally identify 
these payment orders from the type code 
designated in the payment order. 

(3) Under section 4A-404(b), if a payment 
order instructs payment to the account of the 
beneficiary, the beneficiary’s bank must 
notify the beneficiary of the receipt of a 
payment order before midnight of the next 
funds-transfer business day following the 
payment date. Where an off-line bank is the 
beneficiary of a payment order, telephone 
notice by a Federal Reserve Bank to the off¬ 
line bank of the receipt of the order is not 
required by Article 4A because the Federal 
Reserve Bank sends notice to the off-line 
bank by courier or mail, along with its daily 
account statement, on the day after the 
payment order is received by its Federal 
Reserve Bank. Payment orders for which an 
off-line bank is the beneficiary of the order 
are generally designated as settlement 
transactions. 

(4) If an off-line receiving bank maintains 
an account for another bank, the off-line 
bank may receive payment orders designated 
as settlement transactions in its capacity as 
beneficiary'B bank or intermediary bank. A 
Federal Reserve Bank cannot readily 
distinguish these payment orders from 
settlement transactions for which the off-line 
bank is the beneficiary of the order. If an off¬ 
line bank notifies its Federal Reserve Bank 
that it maintains an account for another bank, 
the Federal Reserve Bank will attempt to 
telephone the cff-line bank with respect to all 
settlement transactions received by such 
bank, whether the off-line bank is the 
beneficiary, the beneficiary's bank, or an 
intermediary bank in the payment order. 
Under this section, an off-line bank that does 
not expressly notify its Federal Reserve Bank 
in writing that it maintains an account for 
another bank warrants to that Federal 
Reserve Bank that it docs not act as an 
intermediary bank or a beneficiary’s bank for 
a bank beneficiary with respect to payment 
orders received through Fedwire. 

Section 210.30—Payment Orders 

(a) Rejection. (1) A sender must make 
arrangements with its Federal Reserve Bank 
before it can send payment orders to the 
Federal Reserve Bank. Federal Reserve Banks 









40806 


Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Rules and Regulations 


reserve the right to reject or impose 
conditions on the acceptance of payment 
orders for any reason. For example, a Federal 
Reserve Bank might reject or impose 
conditions on accepting a payment order 
where a sender does not have sufficient 
funds in its account with the Federal Reserve 
Bank to cover the amount of the sender's 
payment order and other obligation# of the 
sender due or to become due to the Federal 
Reserve Bank. A Federal Reserve Bank may 
require a sender to execute a written 
agreement concerning security procedures or 
other matters before the sender may send 
payment orders to the Federal Reserve Bank. 

(b) Selection of on intermediary bank, (1) 
Under section 4A-3Q2, if 8 receiving bank 
(other than a beneficiary's bank), such as a 
Federal Reserve Bank, accepts a payment 
order, it must issue a payment order that 
complies with the sender’s order. The 
sender's order may include instructions 
concerning an intermediary bank to be used 
that must be followed by a receiving bank 
(see section 4A-302(a)(l)). If the sender does 
not designate any intermediary bank in its 
payment order, the receiving bank may select 
an intermediary bank through which the 
sender’s payment order can be expeditiously 
issued to the beneficiary's bank so long as 
the receiving bank exercises ordinary care in 
selecting the intermediary bank (see section 
4A-302(b)). 

(2) This section provides that in an 
interdistrict transfer, a Federal Reserve Bank 
is authorized and directed to select another 
Federal Reserve Bank as an intermediary 
bank. A sender may, however, instruct a 
Federal Reserve Bank to use a particular 
intermediary bank by designating that bank 
as the bank to be credited by that Federal 
Reserve Bank (or the second Federal Reserve 
Bank in the case of an interdistrict transfer) 
in its payment order, in which case the 
Federal Reserve Bank will send the payment 
order to that bank if that bank receives 
payment orders through Fedwire. A sender 
may not instruct a Federal Reserve Bank to 
use its discretion to select an intermediary 
bank other than s Federal Reserve Bank or 
an intermediary bank designated by the 
sender. In addition, a sender may not instruct 
a Federal Reserve Bank to use a funds* 
transfer system or means of transmission 
other than Fedwire unless the sender and the 
Federal Reserve Bank agree in writing to the 
use of the funds-transfer system or means of 
transmission. 

(c) Some-day execution Generally, 

Fedwire is a same-day value transfer system 
through which funds may be transferred from 
the originator to the beneficiary on the same 
funds-transfer business day. A sender may 
not send a payment order to a Federal 
Reserve Bank that specifies an execution 
date or payment dato later than the day on 
which the payment order is issued, unless the 
sender of the order and the Federal Reserve 
Bank agree in writing to the arrangement. 

Section 210.31—Payment by a Federal 
Reserve Bank to o Receiving Bank or 
Beneficiary 

(a) Payment to a receiving bonk. (1) Under 
section 4A-402, when a Federal Reserve Bank 
executes a sender's payment order by issuing 


a conforming order to a receiving bank that 
accepts the payment order, the Federal 
Reserve Bank must pay the receiving bank 
the amount of the payment order. Section 
210.29(a) authorizes a Federal Reserve Bank 
to make the payment by crediting the account 
at the Federal Reserve Bank maintained or 
used by the receiving bank. Section 210.31(a) 
provides that the payment occurs when the 
receiving bank's account is credited or when 
the payment order is sent by the Federal 
Reserve Bank to the receiving bank, 
whichever is earlier. Ordinarily, payment will 
occur during the funds-transfer business day 
a short time after the payment order is 
received, even if the receiving bank is an off¬ 
line bank. This credit is final and irrevocable 
when made and constitutes final settlement 
under section 4A-403. Payment does not 
waive a Federal Reserve Bank's right of 
recovery under the applicable law of mistake 
and restitution [see 5 210.32(c)), affect a 
Federal Reserve Bank's right to appy the 
funds to any obligation due or to become due 
to the Federal Reserve Bank, or affect legal 
process or claims by third parties on the 
funds. 

(2) This section on final payment does not 
apply to settlement for payment orders 
between Federal Reserve Banks. These 
payment orders ere settled by other means. 

(b) Payment to a beneficiary . Section 
210.31(b) specifies when a Federal Reserve 
Bank makes payment to a beneficiary for 
which It to the beneficiary's bank. As in the 
case of payment to a receiving bank, this 
payment occurs at the earlier of the time that 
the Federal Reserve Bank credits the 
beneficiary's account or sends notice of the 
credit to the beneficiary, and is final and 
irrevocable when made. 

Section 21032—Federal Reserve Bank 
Liability; Payment of Interest 

(a) Damages. (1) Under section 4A-305(d), 
damages for failure of a receiving bank to 
execute a payment order that it was 
obligated to execute by express agreement 
are limited to expenses in the transaction end 
incidental expenses and interest and do not 
include additional damages, including 
consequential damages, unless they are 
provided for in an express written agreement 
of the receiving bank. This section clarifies 
that in connection with the handling of 
payment orders. Federal Reserve Banks may 
not agree to be liable for consequential 
damages under this provision and shall not 
be liable for damages other than those that 
may be due under Article 4A to parties 
governed by this subpart. Any agreement in 
conflict with these provisions would not be 
effective, because it would be in violation of 
subpart B. 

(2) This section does not affect the ability 
of other parties to a funds transfer to agree to 
be liable for consequential damages, the 
liability of a Federal Reserve Bank under 
section 4A-404, or the liability to parties 
governed by subpart B for claims not based 
on the handling of a payment order under this 
subpart. 

(b) Pay.meat of interest (1) Under Article 
4A. a Federal Reserve Bank may be required 
to pay compensation in the form of interest to 
another party in connection with its handling 


of a funds transfer. For example, payment of 
compensation in the form of interest is 
required in certain situations pursuant to 
sections 4A-204 (relating to refund of 
payment and duty of customer to report with 
respect to unauthorized payment order), 4A- 
209 (relating to acceptance of payment order), 
4A-210 (relating to rejection of payment 
order), 4A-304 (relating to duty of sender to 
report erroneously executed payment order), 

4 A-305 (relating to liability for late or 
improper execution or failure to execute a 
payment order), 4A-402 (relating to 
obligation of sender to pay receiving bank), 
and 4A-404 (relating to obligation of 
beneficiary’s bank to pay and give notice to 
beneficiary). Under section 4A-506{a). the 
amount of such interest may be determined 
by agreement between the sender and 
receiving bank or by funds-transfer system 
rule. If there is no such agreement, under 
section 4A-506(b), the amount of interest is 
based on the Federal funds rate. Section 
210.32(b) provides two means by which 
Federal Reserve Banks may provide 
compensation in the form of interest: through 
an as of adjustment or through an explicit 
interest payment. 

(2) An as of adjustment is a memorandum 
credit or debit that is applied to the reserve 
or clearing balance of the bank that sent the 
payment order to, or received the payment 
order from, a Federal Reserve Bank. Federal 
Reserve Banks generally provide as of 
adjustments to correct errors and recover 
float. An as of adjustment differs from a debit 
or credit to an account in that it does not 
affect the actual balance of the account; it 
only affects the balance for reserve or 
clearing balance computation purposes. 
These adjustments affect the level of reserve 
or clearing balances that the bank must fund 
by other means and are therefore an effective 
substitute for explicit interest payments. 

3. A party that sent or received a payment 
order from a Federal Reserve Bank may be 
unable to make use of an as of adjustment as 
compensation in lieu of explicit interest For 
example, if the sender or receiving bank is 
not subject to reserve requirements or 
satisfies its reserve requirements with vault 
cash, the as of adjustment could not be used 
to free other balances for investment. A 
Federal Reserve Bank may. in its discretion, 
provide compensation by an explicit interest 
payment rather than through an as of 
adjustment Interest would be calculated in 
accordance with the procedures specified in 
section 4A-506(b). Similarly, compensation in 
the form of explicit interest will be paid to 
Government senders, receiving banks, or 
beneficiaries described in § 210.25(d) if they 
are entitled to interest under this subpart. A 
Federal Reserve Bank may also, in its 
discretion, pay explicit interest directly to a 
remote party to a Fedwire funds transfer that 
is entitled to interest, rather than providing 
compensation to its direct sender or receiving 
bank. 

(4) If a bank that received an as of 
adjustment or explicit interest payment is not 
the party entitled to interest compensation 
under Article 4A, the bank must pass the 
benefit of the as of adjustment or explicit 
interest payment made to It to the party that 
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is entitled to compensation In the form of 
interest from a Federal Reserve Bank. The 
benefit may be passed on either in the form 
of a direct payment of interest or in the form 
of a compensating balance, if the party 
entitled to interest agrees to accept the other 
form of compensation, and the value of the 
compensating balance is at least equivalent 
to the value of the explicit interest that 
otherwise would have been provided. 

(c) Nonwaiver of right of recovery. Several 
sections of Article 4A allow for a party to a 
funds transfer to make a claim pursuant to 
the applicable law of mistake and restitution. 
Nothing in subpart B of this part or any 
Operating Circular issued under subpart B of 
this part waives any such claim. A Federal 
Reserve Bank, however, may waive such a 
claim by express written agreement in order 
to settle litigation or for other purposes. 

Appendix B to Suhpart B—Article 4A, Funds 
Transfers 

Part 1—Subject Matter and Definitions 
Section 4A-101. Short Title 

This Article may be cited as Uniform 
Commercial Code—Funds Transfers. 

Section 4A-102. Subject Matter 

Except as otherwise provided in section 
4A-108, this Article applies to funds transfers 
defined in section 4A-104. 

Section 4A-103. Payment Order—Definitions 

(a) In this Article: 

(1) Payment order means an instruction of 
a sender to a receiving bank, transmitted 
orally, electronically, or in writing, to pay. or 
to cause another bank to pay. a fixed or 
determinable amount of money to a 
beneficiary if: 

(1) The instruction does not state a 
condition to payment to the beneficiary other 
than time of payment. 

(ii) The receiving bank is to be reimbursed 
by debiting an account of, or otherwise 
receiving payment from, the sender, and 

(iii) The instruction is transmitted by the 
sender directly to the receiving bank or to an 
agent, funds-transfer system, or 
communication system for transmittal to the 
receiving bank. 

(2) Beneficiary means the person to be paid 
by the beneficiary's bank. 

(3) "Beneficiary's bank" means the bank 
identified in a payment order in which an 
account of the beneficiary is to be credited 
pursuant to the order or which otherwise is to 
make payment to the beneficiary if the order 
does not provide for payment to an account. 

(4) Receiving bank means the bank to 
which the sender's instruction is addressed. 

(5) Sender means the person giving the 
instruction to the receiving bank. 

(b) If an instruction complying with 
subsection (a)(1) is to make more than one 
payment to a beneficiary, the instruction is a 
separate payment order with respect to each 
payment. 

(c) A payment order is issued when it is 
sent to the receiving bank. 

Section 4A-104. Funds Transfer—Definitions 

In this Article: 

(a) Funds transfer means the series of 
transactions, beginning with the originator's 


payment order, made for the purpose of 
making payment to the beneficiary of the 
order. The term includes any payment order 
issued by the originator's bank or an 
intermediary bank intended to carry out the 
originator's payment order. A funds transfer 
is completed by acceptance by the 
beneficiary's bank of a payment order for the 
benefit of the beneficiary of the originator’s 
payment order. 

(b) Intermediary bank means a receiving 
bank other than the originator’s bank or the 
beneficiary’s bank. 

(c) Originator means the sender of the first 
payment order in a funds transfer. 

(d) Originator's bank means (i) the 
receiving bank to which the payment order of 
the originator is issued if the originator is not 
a bank, or (ii) the originator if the originator 
is a bank. 

Section 4A-105. Other Definitions 

(a) In this Article: 

(1) Authorized account means a deposit 
account of a customer in a bank designated 
by the customer as a source of payment of 
payment orders issued by the customer to the 
bank. If a customer does not so designate an 
account, any account of the customer is an 
authorized account if payment of a payment 
order from that account is not inconsistent 
with a restriction on the use of that account. 

(2) Bank means a person engaged in the 
business of banking and includes a savings 
bank, savings and loan association, credit 
union, and trust company. A branch or 
separate office of a bank is a separate bank 
for purposes of this Article. 

(3) Customer means a person, including a 
bank, having an account with a bank or from 
whom a bank has agreed to receive payment 
orders. 

(4) Funds-transfer business day of a 
receiving bank means the part of a day 
during which the receiving bank is open for 
the receipt, processing, and transmittal of 
payment orders and cancellations and 
amendments of payment orders. 

(5) Funds-transfer system means a wire 
transfer network, automated clearing house, 
or other communication system of a clearing 
house or other association of banks through 
which a payment order by a bank may be 
transmitted to the bank to which the order is 
addressed. 

(6) Good faith means honesty in fact and 
the observance of reasonable commercial 
standards of fair dealing. 

(7) Prove with respect to a fact means to 
meet the burden of establishing the fact 
(Section 1-201(8)). 

(b) Other definitions applying to this 
Article and the sections in which they appear 
are: 

"Acceptance".............Sec. 4A-209 

"Beneficiary".Sec. 4A-103 

"Beneficiary’s bank"... Sec. 4A-103 

"Executed".Sec. 4A-301 

"Execution date"—.....Sec. 4A-301 

"Funds transfer".Sec. 4A-104 

"Funds-transfer system rule".Sec. 4A-501 

"Intermediary bank".Sec. 4A-104 

"Originator".Sec. 4A-104 

"Originator’s bank".Sec. 4A-104 

"Payment by beneficiary’s bank to 

beneficiary".Sec. 4A-405 


"Payment by originator to 

beneficiary".Sec. 4A-406 

"Payment by sender to receiving 

bank".Sec. 4A-403 

"Payment date".Sec. 4A-401 

"Payment order".Sec. 4A-103 

"Receiving bank".Sec. 4A-103 

"Security procedure".Sec. 4A-201 

"Sender".Sec. 4A-103 

(c) The following definitions in Article 
4 apply to this Article: 

"Clearing house".Sec. 4-104 

"Item".Sec. 4-104 

"Suspends payments"....Sec. 4-104 


(d) In addition Article 1 contains general 
definitions and principles of construction and 
interpretation applicable throughout this 
Article. 

Section 4A-106. Time Payment Order is 
Received 

(a) The time of receipt of a payment order 
or communication canceling or amending a 
payment order is determined by the rules 
applicable to receipt of a notice stated in 
Section 1-201(27). A receiving bank may fix a 
cut-off time or times on a funds-transfer 
business day for the receipt and processing of 
payment orders and communications 
canceling or amending payment orders. 
Different cut-off times may apply to payment 
orders, cancellations, or amendments, or to 
different categories of payment orders, 
cancellations, or amendments. A cut-off time 
may apply to senders generally or different 
cut-off times may apply to different senders 
or categories of payment orders. If a payment 
order or communication canceling or 
amending a payment order is received after 
the close of a funds-transfer business day or 
after the appropriate cut-off time on a funds- 
transfer business day, the receiving bank 
may treat the payment order or 
communication as received at the opening of 
the next funds-transfer business day. 

(b) If this Article refers to an execution 
date or payment date or states a day on 
which a receiving bank is required to take 
action, and the date or day does not fall on a 
funds-transfer business day. the next day that 
is a funds-transfer business day is treated as 
the date or day stated, unless the contrary is 
stated in thi9 Article. 

Section 4A-107. Federal Reserve Regulations 
and Operating Circulars 

Regulations of the Board of Governors of 
the Federal Reserve System and operating 
circulars of the Federal Reserve Banks 
supersede any inconsistent provision of this 
Article to the extent of the inconsistency. 

Section 4A-108. Exclusion of Consumer 
Transactions Governed by Federal Law 

This Article does not apply to a funds 
transfer any part of which is governed by the 
Electronic Fund Transfer Act of 1978 (Title 
XX, Public Law 95-830, 92 Stab 3728,15 
U.S.G 1693 et seq.) as amended from time to 
time. 
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Port 2—Issue and Acceptance of Payment 
Order 

Section 4A-201. Security Procedure 

Security procedure means a procedure 
established by agreement of a customer and 
a receiving bank for the purpose of (i) 
verifying that a payment order or 
communication amending or canceling a 
payment order is that of the customer, or (ii) 
detecting error in the transmission or the 
content of the payment order or 
communication. A security procedure may 
require the use of algorithms or other codes, 
identifying words or numbers, encryption, 
callback procedures, or similar security 
devices. Comparison of a signature on a 
payment order or communication with an 
authorized specimen signature of the 
customer is not by itself a security procedure. 

Section 4A-202. Authorized and Verified 
Payment Orders 

(a) A payment order received by the 
receiving bank is the authorized order of the 
person identified as sender if that person 
authorized the order or is otherwise bound by 
it under the law of agency. 

(b) If a bank and its customer have agreed 
that the authenticity of payment orders 
issued to the bank in the ncme of the 
customer as sender will be verified pursuant 
to a security procedure, a payment order 
received by the receiving bank is effective as 
the order of the customer, whether or not 
authorized, if (i) the security procedure is a 
commercially reasonable method of providing 
security against unauthorized payment 
orders, and (ii) the bank proves that it 
accepted the payment order in good faith and 
in compliance with the security procedure 
and any written agreement or instruction of 
the customer restricting acceptance of 
payment orders issued in the name of the 
customer. The bank is not required to follow 
an instruction that violates a written 
agreement with the customer or notice of 
which Is not received at a time and in a 
manner affording the bank a reasonable 
opportunity to act on it before the payment 
order is accepted. 

(c) Commercial reasonableness of a 
security procedure is a question of law to be 
determined by considering the wishes of the 
customer expressed to the bank, the 
circumstances of the customer known to the 
bank, including the size, type, and frequency 
of payment orders normally issued by the 
customer to the bank, alternative security 
procedures offered to the customer, and 
security procedures in general use by 
customers and receiving banks similarly 
situated. A security procedure is deemed to 
be commercially reasonable if (i) the security 
procedure was chosen by the customer after 
the bank offered, and the customer refused, a 
security procedure that was commercially 
reasonable for that customer, and (ii) the 
customer expressly agreed in writing to be 
bound by any payment order, whether or not 
authorized, issued in its name and accepted 
by the bank in compliance with the security 
procedure chosen by the customer. 

(d) The term sender in this Article includes 
the customer in whose name a payment order 
is issued if the order is the authorized order 
of the customer under subsection (a), or it is 


effective 8t the order of the customer under 
subsection (b). 

(e) This section applies to amendments and 
cancellations of payment orders to the same 
extent it applies to payment orders. 

(f) Except as provided in this section and in 
section 4A-203(a)(l), rights and obligations 
arising under this section or section 4A-203 
may not be varied by agreement 

Section 4A-203. Unenforceability of Certain 
Verified Payment Orders 

(a) If an accepted payment order is not, 
under section 4A-202(a), an authorized order 
of a customer identified as sender, but is 
effective as an order of the customer 
pursuant to section 4A-202(b), the following 
rules apply: 

(1) By express written agreement, the 
receiving bank may limit the extent to which 
it is entitled to enforce or retain payment of 
the payment order. 

(2) The receiving bank is not entitled to 
enforce or retain payment of the payment 
order if the customer proves that the order 
was not caused, directly or indirectly, by a 
person (i) entrusted at any time with duties to 
act for the customer with respect to payment 
orders or the security procedure, or (ii) who 
obtained access to transmitting facilities of 
the customer or who obtained, from a source 
controlled by the customer and without 
authority of the receiving bank, information 
facilitating breach of the security procedure, 
regardless of how the information was 
obtained or whether the customer was at 
fault. Information includes any access device, 
computer software, or the like. 

(b) This section applies to amendments of 
payment orders to the same extent it applies 
to payment orders. 

Section 4A-204. Refund of Payment and Duty 
of Customer To Report with Respect to 
Unauthorized Payment Order 

(a) If a receiving bank accepts a payment 
order issued in the name of its customer as 
sender which is (i) not authorized and not 
effective as the order of the customer under 
section 4A-202, or (ii) not enforceable, in 
whole or in part, against the customer under 
section 4A-203, the bank shall refund any 
payment of the payment order received from 
tlie customer to the extent the bank is not 
entitled to enforce payment and shall pay 
interest on the refundable amount calculated 
from the date the bank received payment to 
the date of the refund. However, the customer 
is not entitled to interest from the bank on the 
amount to be refunded if the customer fails to 
exercise ordinary care to determine that the 
order was not authorized by the customer 
and to notify the bank of the relevant facts 
within a reasonable time not exceeding 90 
days after the date the customer received 
notification from the bank that the order was 
accepted or that the customer’s account was 
debited with respect to the order The bank is 
not entitled to any recovery from the 
customer on account of a failure by the 
customer to give notification as stated in this 
section. 

(b) Reasonable time under subsection (a) 
may be fixed by agreement as stated in 
section 1-204(1), but the obligation of a 
receiving bank to refund payment as stated in 
subsection (a) may not otherwise be varied 
by agreement. 


Section 4A-205. Erroneous Payment Orders 

(a) If an accepted payment order was 
transmitted pursuant to a security procedure 
for the detection of error and the payment 
order (i) erroneously instructed payment to a 
beneficiary not intended by the sender, (ii) 
erroneously instructed payment in an amount 
greater than the amount intended by the 
sender, or (iii) was an erroneously 
transmitted duplicate of a payment order 
previously sent by the sender, the following 
rules apply: 

(1) If the sender proves that the sender or a 
person acting on behalf of the sender 
pursuant to section 4A-206 complied with the 
security procedure and that the error would 
have been detected if the receiving bank had 
also complied, the sender is not obliged to 
pay the order to the extent stated in 
paragraphs (2) and (3). 

(2) If the funds transfer is completed on the 
basis of an erroneous payment order 
described in clause (i) or (iii) of subsection 
(a), the sender is not obliged to pay the order 
and the receiving bank is entitled to recover 
from the beneficiary any amount paid to the 
beneficiary to the extent allowed by the law 
governing mistake and restitution. 

(3) If the funds transfer is completed on the 
basis of a payment order described in clause 
(ii) of subsection (a), the sender is not obliged 
to pay the order to the extent the amount 
received by the beneficiary is greater than 
the amount intended by the sender. In that 
case, the receiving bank is entitled to recover 
from the beneficiary the excess amount 
received to the extent allowed by the law 
governing mistake and restitution. 

(b) If (i) the sender of an erroneous 
payment order described in subsection (a) is 
not obliged to pay all or part of the order, and 
(ii) the sender receives notification from the 
receiving bank that the order was accepted 
by the bank or that the sender’s account was 
debited with respect to the order, the sender 
has a duty to exercise ordinary care, on the 
basis of information available to the sender, 
to discover the error with respect to the order 
and to advise the bank of the relevant facts 
within a reasonable time, not exceeding 90 
days, after the bank's notification was 
received by the sender. If the bank proves 
that the sender failed to perform that duty, 
the sender is liable to the bank for the loss 
the bank proves it incurred as a result of the 
failure, but the liability of the sender may not 
exceed the amount of the sender’s order. 

(c) This section applies to amendments to 
payment orders to the same extent it applies 
to payment orders. 

Section 4A-206. Transmission of Pay ment 
Order Through Funds-Transfer or Other 
Communication System 

(a) If a payment order addressed to a 
receiving bank is transmitted to a funds- 
transfer system or other third-party 
communication system for transmittal to the 
bank, the system is deemed to be an agent of 
the sender for the purpose of transmitting the 
payment order to the bank. If there is a 
discrepancy between the terms of the 
payment order transmitted to the system and 
the terms of the payment order transmitted 
by the system to the bank, the terms of the 
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payment order of the sender arc those 
transmitted by the system. This section does 
not apply to a funds-transfer system of the 
Federal Reserve Banks. 

(b) This section applies to cancellations 
nnd amendments of payment orders to the 
:;ame extent it applies to payment orders. 

Section 4A-207. Misdescription of Beneficiary 

(a) Subject to subsection (b), if. in a 
payment older received by the beneficiary's 
bank, the name, bank account number, or 
other identification of the beneficiary refers 
to a nonexistent or unidentifiable person or 
account, no person has rights as a beneficiary 
of the order and acceptance of the order 
cannot occur. 

(b) If a payment order received by the 
beneficiary’s bonk identifies the beneficiary 
both by name and by an identifying cr bank 
account number and the name and number 
identify different persons, the follow mg rules 
apply: 

(1) Except as otherwise provided in 
subsection (c), if the beneficiary's bank does 
not knew that the name and number refer to 
different persons, it may rely on the number 
as the proper identification of the beneficiary 
of the order. The beneficiary's bank need not 
determine whether the name and number 
refer to the same person. 

(2) if the beneficiary's bank pays the 
person identified by name or knows that the 
name and number identify different persons, 
no person has rights as beneficiary except the 
person paid by the beneficiary's bank if that 
person was entitled to receive payment from 
the originator of the funds transfer. If no 
person has rights as beneficiary, acceptance 
of the order cannot occur. 

(c) If (i) a payment order described in 
subsection (b) is accepted, (ii) the originator's 
payment order described the beneficiary 
inconsistently by name and number, end (iii) 
the beneficiary's bank pays the person 
identified by number as permitted by 
subsection (b)(1), the following rules apply: 

(1) If the originator is a bank, the originator 
is obliged to pay its order. 

(2) If the originator is not a bank and 
proves that the person identified by number 
was not entitled to receive payment from the 
originator, the originator is not obliged to pay 
its order unless the originator's bank proves 
that the originator, before acceptance of the 
originator’s order, had notice that payment of 
a payment order issued by the originator 
might be made by the beneficiary's bank on 
the basis of an identifying or bank account 
number even if it identifies a person different 
from the named beneficiary. Proof of notice 
may be made by any admissible evidence. 
The originator's bank satisfies the burden of 
proof if it proves that the originator, before 
the payment order wes accepted, signed a 
writing stating the information to which the 
notioe relates. 

(d) In a case governed by subsection (b)(1), 
if the beneficiary’s bank rightfully pays the 
person identified by number and thst person 
was not entitled to receive payment from the 
originator, the amount paid may be recovered 
from that person to the extent allowed by the 
law governing mistake and restitution as 
follows: 


(1) If the originator is ol jed to pay its 
payment order as stated V subsection (c), the 
originator has the right to i jeover. 

(2) If the originator is not a bank and is not 
obliged to pay its payment order, the 
originator’s bank has the right to recover. 

Section 4A-208L Misdescription of 
Intermediary Bank or Beneficiary’s Bank 

(a) This subsection applies to a payment 
order identifying an Intern ediary bank or the 
beneficiary's bank only by an identifying 
number. 

(1) The receiving bank rr ay rely on the 
number as the proper identification of the 
intermediary or beneficiary’s bank and need 
not determine whether the number identifies 
a bank. 

(2) The sender is obliged to compensate the 
receiving bank for any loss and expenses 
incurred by the receiving bank as a result of 
Its reliance on the number in executing or 
attempting to execute the order. 

fb) This subsection applies to a payment 
order identifying an intermediary bank or the 
beneficiary's bank both by name and on 
identifying number if the name and number 
identify different persona. 

(1) If the sender is a bank, the receiving 
bank may rely on the number as the proper 
identification of the Intermediary or 
beneficiary's bank if the receiving bank, 
when it executes the sender’s order, does not 
know that the name and number identify 
different persons. The receiving bank need 
not determine whether the name and number 
refer to the same person or whether the 
number* refers to a bank. The sender is 
obliged to compensate the receiving bank for 
any loss and expenses incurred by the 
receiving bank as a result of its reliance on 
the number in executing or attempting to 
execute the order. 

(2) If the sender is not a bank and tho 
receiving bank proves that the sender, before 
the payment order was accepted, had notice 
that the receiving bank might rely on the 
number as the proper identification of the 
intermediary or beneficiary’s bank even if it 
identifies a person different from the bank 
identified by name, the rights and obligations 
of the sender and the receiving bank are 
governed by subsection (b)(1), as though the 
sender were a bank. Proof of notice may be 
made by any admissible evidence. The 
receiving bank satisfies the burden of proof if 
it proves that the sender, before the payment 
order was accepted, signed a writing stating 
the information to which the notice relates. 

(3) Regardless of whether the sender is a 
bank, the receiving bank may rely on the 
name as the proper identification of the 
intermediary or beneficiary’s bank if the 
receiving bank, at the time it executes the 
sender’s order, does not know that the name 
and number identify different persons. The 
receiving bank need not determine whether 
the name and number refer to the same 
person. 

(4) If the receiving bank knows that the 
name and number identify different persons, 
reliance on either the name or the number in 
executing the sender’s payment order is a 
breach of the obligation stated in section 4A- 
302(a)(1). 


Section 4A-2C9. Acceptance of Payment 
Order 

(a) Subject to subsection (d). a receiving 
bank other than the beneficiary's bank 
accepts a payment order when it executes the 
order. 

(b) Subject to subsections (c) and (d), a 
beneficiary's bank accepts a payment order 
at the earliest of the following times: 

(1) When the bank (i) pays the beneficiaiy 
as stated in section 4A-405(a) or 4A-405(b), 
or (ii) notifies the beneficiary of receipt of the 
order or that the account of the beneficiary 
has been credited with respect to the order 
unless the notice indicates that the bank is 
rejecting the order or that funds with respect 
to the order may not be withdrawn or used 
until receipt of payment from the sender of 
the order; 

(2) When the bank receives payment of the 
entire amount of the sender's order pursuant 
to section 4A-403(a)(l) or 4A-403(a)(2); or 

(3) The opening of the next funds-transfer 
business day of the bank following the 
payment date of the order if. at that time, the 
amount of the sender's order is fully covered 
by a withdrawable credit balance in an 
authorized account of the sender or the bank 
has otherwise received full payment from the 
sender, unless the order was rejected before 
that time or is rejected within (i) one hour 
after that time, or (ii) one hour after the 
opening of the next business day of the 
sender following the payment date if that 
time is later. If notice of rejection is received 
by the sender after the payment date and the 
authorized account of the sender does not 
bear interest, the bank is obliged to pay 
interest to the sender on the amount of the 
order for the number of days elapsing after 
the payment date to the day the sender 
receives notice or learns that the order was 
not accepted, counting that day as an elapsed 
day. If the withdrawable credit balance 
during that period fallB below the amount of 
the order, the amount of interest payable is 
reduced accordingly. 

(c) Acceptance of a payment order cannot 
occur before the order is received by the 
receiving bank. Acceptance does not occur 
under subsection (b)(2) or (b)(3) if the 
beneficiary of the payment order does not 
have an account with the receiving bank, tha 
account has been closed, or the receiving 
bank is not permitted by law to receive 
credits for the beneficiary’s account. 

(d) A payment order issued to the 
originator’s bank cannot be accepted until the 
payment date if the bank Is the beneficiary's 
bank, or the execution date if the bank is not 
the beneficiary’s bank. If the originator’s 
bank executes the originator’s payment order 
before the execution date or pays the 
beneficiary of the originator’s payment order 
before the payment date and the payment 
order is subsequently canceled pursuant to 
section 4A-211(b), the bank may recover from 
the beneficiary any payment received to the 
extent allowed by the law governing mistake 
and restitution. 

Section 4A-210. Rejection of Payment Order 

(a) A payment order is rejected by the 
receiving bank by a notice of rejection 
transmitted to the sender orally, 
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electronically, or in writing. A notice of 
rejection need not use any particular words 
and is sufficient if it indicates that the 
receiving bank is rejecting the order or will 
not execute or pay the order. Rejection is 
effective when the notice is given if 
transmission is by a means that is reasonable 
in the circumstances. If notice of rejection is 
given by a means that is not reasonable, 
rejection is effective when the notice is 
received. If an agreement of the sender and 
receiving bank establishes the means to be 
used to reject a payment order, (i) any means 
complying with the agreement is reasonable 
and (li) any means not complying is not 
reasonable unless no significant delay in 
receipt of the notice resulted from the use of 
the noncomplying means. 

(b) This subsection applies if a receiving 
bank other than the beneficiary’s bank fails 
to execute a payment order despite the 
existence on the execution date of a 
withdrawable credit balance in an authorized 
account of the sender sufficient to cover the 
order. If the sender does not receive notice of 
rejection of the order on the execution date 
and the authorized account of the sender 
does not bear interest, the bank is obliged to 
pay interest to the sender on the amount of 
the order for the number of days elapsing 
after the execution date to the earlier of the 
day the order is canceled pursuant to section 
4A-211(d) or the day the sender receives 
notice or learns that the order was not 
executed, counting the final day of the period 
as an elapsed day. If the withdrawable credit 
balance during that period falls below the 
amount of the order, the amount of interest is 
reduced accordingly. 

(c) If a receiving bank suspends payments, 
all unaccepted payment orders issued to it 
are deemed rejected at the time the bank 
suspends payments. 

(d) Acceptance of a payment order 
precludes a later rejection of the order. 
Rejection of a payment order precludes a 
later acceptance of the order. 

Section 4A-211. Cancellation and 
Amendment of Payment Order 

(a) A communication of the sender of a 
payment order canceling or amending the 
order may be transmitted to the receiving 
bank orally, electronically, or in writing. If a 
security procedure is in effect between the 
sender and the receiving bank, the 
communication is not effective to cancel or 
amend the order unless the communication is 
verified pursuant to the security procedure or 
the bank agrees to the cancellation or 
amendment. 

(b) Subject to subsection (a), a 
communication by the sender canceling or 
amending a payment order is effective to 
cancel or amend the order if notice of the 
communication is received at a time and in a 
manner affording the receiving bank a 
reasonable opportunity to act on the 
communication before the bank accepts the 
payment order. 

(c) After a payment order has been 
accepted, cancellation or amendment of the 
order is not effective unless the receiving 
bank agrees or a funds-transfer system rule 
allows cancellation or amendment without 
agreement of the bank. 


(1) With respect to a payment order 
accepted by a receiving bank other than the 
beneficiary's bank, cancellation or 
amendment is not effective unless a 
conforming cancellation or amendment of the 
payment order issued by the receiving bank 
is also made. 

(2) With respect to a payment order 
accepted by the beneficiary's bank, 
cancellation or amendment is not effective 
unless the order was issued in execution of 
an unauthorized payment order, or because 
of a mistake by a sender in the funds transfer 
which resulted in the issuance of a payment 
order (i) that is a duplicate of a payment 
order previously issued by the sender, (ii) 
that orders payment to a beneficiary not 
entitled to receive payment from the 
originator, or (iii) that orders payment in an 
amount greater than the amount the 
beneficiary was entitled to receive from the 
originator. If the payment order is canceled or 
amended, the beneficiary's bank is entitled to 
recover from the beneficiary any amount paid 
to the beneficiary to the extent allowed by 
the law governing mistake and restitution. 

(d) An unaccepted payment order is 
canceled by operation of law at the close of 
the fifth funds-transfer business day of the 
receiving bank after the execution date or 
payment date of the order. 

(e) A canceled payment order cannot be 
accepted. If an accepted payment order is 
canceled, the acceptance is nullified and no 
person has any right or obligation based on 
the acceptance. Amendment of a payment 
order is deemed to be cancellation of the 
original order at the time of amendment and 
issue of a new payment order in the amended 
form at the same time. 

(f) Unless otherwise provided in an 
agreement of the parties or in a funds- 
transfer system rule, if the receiving bank, 
after accepting a payment order, agrees to 
cancellation or amendment of the order by 
the sender or is bound by a funds-transfer 
system rule allowing cancellation or 
amendment without the bank's agreement, 
the sender, whether or not cancellation or 
amendment is effective, is liable to the bank 
for any loss and expenses, including 
reasonable attorney’s fees, incurred by the 
bank as a result of the cancellation or 
amendment or attempted cancellation or 
amendment. 

(g) A payment order is not revoked by the 
death or legal incapacity of the sender unless 
the receiving bank knows of the death or of 
an adjudication of incapacity by a court of 
competent jurisdiction and has reasonable 
opportunity to act before acceptance of the 
order. 

(h) A funds-transfer system rule is not 
effective to the extent it conflicts with 
subsection (c)(2). 

Section 4A-212. Liability and Duty of 
Receiving Bank Regarding Unaccepted 
Payment Order 

If a receiving bonk fails to accept a 
payment order that it is obliged by express 
agreement to accept, the bank is liable for 
breach of the agreement to the extent 
provided in the agreement or in this Article, 
but does not otherwise have any duty to 
accept a payment order or. before 
acceptance, to take any action, or refrain 


from taking action, with respect to the order 
except as provided in this Article or by 
express agreement. Liability based on 
acceptance arises only when acceptance 
occurs as stated in section 4A-209. and 
liability is limited to that provided in this 
Article. A receiving bank is not the agent of 
the sender or beneficiary of the payment 
order it accepts, or of any other party to the 
funds transfer, and the bank owes no duty to 
any party to the funds transfer except as 
provided in this Article or by express 
agreement. 

Part 3—Execution of Sender's Payment Order 
by Receiving Bank 

Section 4A-301. Execution and Execution 
Date 

(a) A payment order is "executed" by the 
receiving bank when it issues a payment 
order intended to carry out the payment 
order received by the bank. A payment order 
received by the beneficiary’s bank can be 
accepted but cannot be executed. 

(b) Execution date of a payment order 
means the day on which the receiving bank 
may properly issue a payment order in 
execution of the sender’s order. The 
execution date may be determined by 
instruction of the sender but cannot be earlier 
than the day the order is received and. unless 
otherwise determined, is the day the order is 
received. If the sender's instruction states a 
payment date, the execution date is the 
payment date or an earlier date on which 
execution is reasonably necessary to allow 
payment to the beneficiary on the payment 
date. 

Section 4A-302. Obligations of Receiving 
Bank in Execution of Payment Order 

(a) Except as provided in subsections (b) 
through (d). if the receiving bank accepts a 
payment order pursuant to section 4A-209{a). 
the bank has the following obligations in 
executing the order: 

(1) The receiving bank is obliged to issue, 
on the execution date, a payment order 
complying with the sender’s order and to 
follow the sender’s instructions concerning (i) 
any intermediary bank or funds-transfer 
system to be used in carrying out the funds 
transfer, or (ii) the means by which payment 
orders are to be transmitted in the funds 
transfer. If the originator’s bank issues a 
payment order to an intermediary bank, the 
originator's bank is obliged to instruct the 
intermediary bank according to the 
instruction of the originator. An intermediary 
bank in the funds transfer is similarly bound 
by an instruction given to it by the sender of 
the payment order it accepts. 

(2) If the sender’s instruction states that the 
funds transfer is to be carried out 
telephonically or by wire transfer or 
otherwise indicates that the funds transfer is 
to be carried out by the most expeditious 
means, the receiving bank is obliged to 
transmit its payment order by the most 
expeditious available means, and to instruct 
any intermediary bank accordingly. If a 
sender’s instruction states a payment date, 
the receiving bank is obliged to transmit its 
payment order at a time and by means 
reasonably necessary to allow payment to 
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the beneficiary on the payment date or as 
scon thereafter as is feasible. 

(b) Unless otherwise instructed, a receiving 
bank executing a payment order may (i) use 
any funds-transfer system if use of that 
system is reasonable in the circumstance*, 
and (ii) issue a payment order to the 
beneficiary’s bank or to an intermediary bank 
through which a payment order conforming to 
the sender’s order can expeditiously be 
issued to the beneficiary’s bank if the 
receiving bank exercises ordinary care in the 
selection of the intermediary' bank. A 
receiving bank is not required to follow an 
instruction of the sender designating a funds- 
iransfer system to be used in carrying out the 
funds transfer if the receiving bank, in good 
faith, determines that it is not feasible to 
fellow the instruction or that following the 
instruction would unduly delay completion of 
Lire funds transfer. 

(c) Unless subsection (a)(2) applies or the 
receiving bank is otherwise instructed, the 
bank may execute a payment order by 
transmitting its payment order by first class 
mail or by any means reasonable in the 
circumstances. If the receiving bank is 
instructed to execute the sender’s order by 
transmitting its payment order by the means 
stated or by any means as expeditious as the 
means stated. 

(d) Unless instructed by the sender, (i) the 
receiving bank may not obtain payment of its 
charges for services and expenses in 
connection with the execution of the sender’s 
order by issuing a payment order in an 
amount equal to the amount of the sender’s 
order less the amount of the charge*, and (ii) 
may not instruct a subsequent receiving bank 
to obtain payment of Its charges in the same 
manner. 

Section 4A-303. Erroneous Execution of 
Payment Order 

(a) A receiving bank that (f) executes the 
payment order of the sender by tasking a 
payment order in an amount greater than the 
amount of the sender's order, or (ii) issues a 
payment order in execution of the Bender's 
older and then issues e duplirate order, is 
entitled to payment of the amount of the 
sender’s order under section 4A-402(c) if that 
subsection is otherwise satisfied. The bank is 
entitled to recover from the beneficiary of the 
erroneous order the excess payment received 
to the extent alloived by the law governing 
mistake and restitution. 

(b) A receiving bank that executes the 
payment order of the sender by loaning a 
payment order in an amount leas than the 
amouut of the sender’s order is entitled to 
payment of ihe amount of the sender’s order 
under section 4A-402(c) if (i) that subsection 
is otherwise satisfied and (ii) tin: bank 
corrects its mistake by issuing an additional 
payment order for the benefit of Ihe 
beneficiary of the sender’s order. If Ihe error 
is not corrected, the issuer of the erroneous 
order is entitled to receive or retain payment 
from the sender of the order it aocepted only 
to the extent of the amount of the erroneous 
order. This subsection does not apply if the 
receiving bank executes the sender's 
payment order by issuing a payment order in 
an amount less than the amount of the 
sender’s order for the purpose of obtaining 
payment of its charges for services and 


expenses pursuant to instruction of the 
sender. 

(c) If a receiving bank executes the 
payment order of the sender by issuing a 
payment order to a beneficiary different from 
the beneficiary of the sender’s order and the 
funds transfer is completed on the basis of 
that error, the sender of the pa3 r ment order 
that was erroneously executed and all 
previous senders in the funds transfer are not 
obliged to pay the payment orders they 
issued. The issuer of the erroneous order is 
entitled to recover from the beneficiary of the 
order the payment received to the extent 
allowed by the law governing mistake and 
restitution. 

Section 4A-304. Duty of Sender to Report 
Erroneously Executed Payment Order 

If the sender of a payment order that is 
erroneously executed as stated in section 4A- 
303 receives notification from the receiving 
bank that the order was executed or that the 
sender’s account was debited with respect to 
the order, the sender has a duty to exercise 
ordinary care to determine, on the basis of 
information available to the sender, that the 
order was erroneously executed and to notify 
the bank of the relevant facts within a 
reasonable time not exceeding 90 days after 
the notification from the bank was received 
by the sender. If the sender fails to perform 
that duty, the bank is not obliged to pay 
interest on any amount refundable to the 
sender under section 4A-4Q2(d) for the period 
before the bank learns of the execution error. 
The bank is not entitled to any recovery from 
the sender on account of a failure by the 
sender to perform the duty stated in this 
section. 

Section 4A-305. Liability for Late or Improper 
Execution or Failure To Execute Payment 
Order 

(a) If a funds transfer is completed bat 
execution of a payment order by the 
receiving bank in breach of section 4A-302 
results in delay in payment to the beneficiary, 
the bank » obliged to pay interest to either 
the originator or the beneficiary of the funds 
transfer for the period of delay caused by the 
improper execution. Except as provided in 
subsection (c), additional carnages are not 
recoverable. 

(b) If execution of a payment order by a 
receiving bank in breach of section 4A-302 
results In (i) noncompletion of the funds 
transfer, {ii) failure to use an intermediary 
bank designated by the originator, or (iii) 
issuance of a payment order that does not 
comply with the terms of the payment order 
of the originator, the bank is liable to the 
originator for its expenses in the funds 
transfer and for incidental expenses and 
interest losses, to the extent not covered by 
subsection (a), resulting from the Improper 
execution. Except as provided m subsection 

(c), additional damages are not recoverable. 

(c) In addition to the amounts payable 
under subsections (a) and (b), damages, 
including consequential damages, are 
recoverable to the extent provided In *n 
express written agreement of the receiving 
bank. 

(d) ff a receiving bank fails to execute a 
payment order it was obliged by express 
agreement to execute, the receiving bank is 


liable to the sender for its expenses in the 
transaction and for incidential expenses and 
interest losses resulting from the failure to 
execute. Additional damages, including 
consequential damages, are recoverable to 
the extent provided in an express written 
agreement of the receiving bank, but ore not 
otherwise recoverable. 

(e) Reasonable attorney's fees are 
recoverable if demand for compensation 
under subsection (a) or (b) is made and 
refused before an action is brought on the 
claim. If a claim is made for breach of an 
agreement under subsection (d) and the 
agreement does not provide for damages, 
reasonable attorney’s fees are recoverable if 
demand for compensation under subsection 

(d) is made and refused before an action is 
brought on the claim. 

(f) Except as stated in this section, the 
liability of a receiving bank under 
subsections (a) and (b) may not be varied by 
agreement. 

Part 4—Pay muni 

Section 4A-401. Payment Date 

Payment date of a payment order means 
the day on which the amount of the order is 
payable to the beneficiary by the 
beneficiary’s bank. The payment date may be 
determined by instruction of the sender but 
cannot be earlier than the day the order is 
received by the beneficiary’s bank and, 
unless otherwise determined, is the day the 
order is received by the beneficiary’s bank. 

Section 4A-402. Obligation of Sender To Pay 
Receiving Bank 

(a) This section is subject to sections 4A- 
205 and 4A-207. 

(b) With respect to a payment order issued 
to the beneficiary’s bank, acceptance of the 
order by the bank obliges the sender to pay 
the bank the amount of the order, but 
payment is not due until the payment date of 
the order. 

(c) This subsection is subject to subsection 

(e) and to section 4A‘-303. With respect to a 
payment order issued to a receiving bank 
other than the beneficiary’s bank, acceptance 
of the order by the receiving bank oblige* the 
sender to pay the bank the amount of the 
sender's owler. Payment by the sender is not 
due until the execution date of tlie sender’s 
order. The obligation of that sender to pay its 
payment order is excused if the fnod3 
transfer is not completed by acceptance by 
the beneficiary’s bank of a payment order 
instructing payment to the beneficiary of that 
sender’s payment order. 

(d) If the sender of a payment order pay* 
the order and was not obliged to pay all or 
part of the amount paid, the bank receiving 
payment is obliged to refund payment to the 
extent the sender was not obliged to pay. 
Except as provided in sections 4A-2C4 and 
4A-304. interest is payable on the refundable 
amount from the date of payment. 

(e) If a funds transfer is not completed as 
stated in subsection (c) and an intermediary 
bank is obliged to refund payment as stated 
in subsection (dj but is unable to do so 
because not permitted by applicable law or 
because the bank suspends payments, a 
sender in the funds transfer that executed a 
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payment order in compliance with an 
instruction, as stated in section 4A-302(a)(l), 
to route the funds transfer through that 
intermediary bank is entitled to receive or 
retain payment from the sender of the 
payment order that it accepted. The first 
sender in the funds transfer that issued an 
instruction requiring routing through that 
intermediary bank is subrogated to the right 
of the bunk that paid the intermediary bank 
to refund as stated in subsection (d). 

(f) The right of the sender of a payment 
order to be excused from the obligation to 
pay the order as stated in subsection (c) or to 
receive refund under subsection (d) may not 
be varied by agreement. 

Section 4A-403. Payment by Sender To 
Receiving Bank 

(a) Payment of the sender's obligation 
under section 4A-402 to pay the receiving 
bank occurs as follows: 

(1) If the sender is a bank, payment occurs 
when the receiving bank receives final 
settlement of the obligation through a Federal 
Reserve Bank or through a funds-transfer 
system. 

(2) If the sender is a bank and the sender (i) 
credited an account of the receiving bank 
with the sender, or (ii) caused an account of 
the receiving bank in another bank to be 
credited, payment occurs when the credit is 
withdrawn or, if not withdrawn, at midnight 
of the day on which the credit is 
withdrawable and the receiving bank learns 
of that fact 

(3) If the receiving bank debits an account 
of the sender with the receiving bank, 
payment occurs when the debit is made to 
the extent the debit is covered by a 
withdrawable credit balance in the account. 

(b) If the sender and receiving bank are 
members of a funds-transfer system that nets 
obligations multilaterally among participants, 
the receiving bank receives final settlement 
when settlement is complete in accordance 
with the rules of the system. The obligation of 
the sender to pay the amount of a payment 
order transmitted through the funds-transfer 
system may be satisfied, to the extent 
permitted by the rules of the system, by 
setting off and applying against the sender’s 
obligation the right of the sender to receive 
payment from the receiving bank of the 
amount of any other payment order 
transmitted to the sender by the receiving 
bank through the funds-transfer system. The 
aggregate balance of obligations owed by 
each sender to each receiving bank in the 
funds-transfer system may be satisfied, to the 
extent permitted by the rules of the system, 
by setting off and applying against that 
balance the aggregate balance of obligations 
owed to the sender by other members of the 
system. The aggregate balance is determined 
after the right of setoff stated in the second 
sentence of this subsection has been 
exercised. 

(c) If two banks transmit payment orders to 
each other under an agreement that 
settlement of the obligations of each bank to 
the other under section 4A-402 will be made 
at the end of the day or other period, the total 
amount owed with respect to all orders 
transmitted by one bank shall be set off 
against the total amount owed with respect to 
all orders transmitted by the other bank. To 


the extent of the setoff, each bank has made 
payment to the other. 

(d) In a case not covered by subsection (a), 
the time when payment of the sender's 
obligation under section 4A-402(b) or 4A- 
402(c) occurs is governed by applicable 
principles of law that determine when an 
obligation is satisfied. 

Section 4A-4G4. Obligation of Beneficiary’s 
Bank To Pay and Give Notice to Beneficiary 

(a) Subject to sections 4A-211(e), 4A- 
405(d), and 4A-405(e). if a beneficiary’s bank 
accepts a payment order, the bank is obliged 
to pay the amount of the order to the 
beneficiary of the order. Payment is due on 
the payment date of the order, but if 
acceptance occurs on the payment date after 
the close of the funds-transfer business day 
of the bank, payment is due on the next 
funds-transfer business day. If the bank 
refuses to pay after demand by the 
beneficiary and receipt of notice of particular 
circumstances that will give rise to 
consequential damages as a result of 
nonpayment, the beneficiary may recover 
damages resulting from the refusal to pay to 
the extent the bank had notice of the 
damages, unless the bank proves that it did 
not pay because of a reasonable doubt 
concerning the right of the beneficiary to 
payment. 

(b) If a payment order accepted by the 
beneficiary’s bank instructs payment to an 
account of the beneficiary, the bank is 
obliged to notify the beneficiary of receipt of 
the order before midnight of the next funds- 
transfer business day following the payment 
date. If the payment order does not instruct 
payment to an account of the beneficiary, the 
bank is required to notify the beneficiary only 
if notice is required by the order. Notice may 
be given by first class mail or any other 
means reasonable in the circumstances. If the 
bank fails to give the required notice, the 
bank is obliged to pay interest to the 
beneficiary on the amount of the payment 
order from the day notice should have been 
given until the day the beneficiary learned of 
receipt of the payment order by the bank. No 
other damages are recoverable. Reasonable 
attorney’s fees are also recoverable if 
demand for interest is made and refused 
before an action is brought on the claim. 

(c) The right of a beneficiary to receive 
payment and damages as stated in 
subsection (a) may not be varied by 
agreement or a funds-transfer system rule. 

The right of a beneficiary to be notified as 
stated in subsr rtion (b) may be varied by 
agreement of the beneficiary or by a funds- 
transfer system rule if the beneficiary is 
notified of the rule before initiation of the 
funds transfer. 

Section 4A-405. Payment by Beneficiary’s 
Bank To Beneficiary 

(a) If the beneficiary’s bank credits an 
account of the beneficiary of a payment 
order, payment of the bank's obligation under 
section 4A-404(a) occurs when and to the 
extent (i) the beneficiary is notified of the 
right to withdraw the credit (ii) the bank 
lawfully applies the credit to a debt of the 
beneficiary, or (iii) funds with respect to the 
order are otherwise made available to the 
beneficiary by the bank. 


(b) If the beneficiary’s bank does not credi’ 
an account of the beneficiary of a payment 
order, the time when payment of the bank's 
obligation under section 4A-404(a) occurs is 
governed by principles of law that determine 
when an obligation is satisfied. 

(c) Except 83 stated in subsections (d) and 

(e). if the beneficiary’s bank pays the 
beneficiary of a payment order under a 
condition to payment or agreement of the 
beneficiary giving the bank the right to 
recover payment from the beneficiary if the 
bank does not receive payment of the order, 
the condition to payment or agreement is not 
enforceable. 

(d) A funds-transfer system rule may 
provide that payments made to beneficiaries 
of funds transfer made through the system 
are provisional until receipt of payment by 
the beneficiary’s bank of the payment order it 
accepted. A beneficiary’s bank that makes a 
payment that is provisional under the rule is 
entitled to refund from the beneficiary if (i) 
the rule requires that both the beneficiary 
and the originator be given notice of the 
provisional nature of the payment before the 
funds transfer is initiated, (ii) the beneficiary, 
the beneficiary’s bank and the originator’s 
bank agreed to be bound by the rule, and (iii) 
the beneficiary’s bank did not receive 
payment of the payment order that it 
accepted. If the beneficiary is obliged to 
refund payment to the beneficiary’s bank, 
acceptance of the payment order by the 
beneficiary’s bank is nullified and no 
payment by the originator of the funds 
transfer to the beneficiary occurs under 
section 4A-406. 

(e) This subsection applies to a funds 
transfer that Includes a payment order 
transmitted over a funds-transfer system that 
(i) nets obligations-multilaterally among 
participants, and (ii) has in effect a loss¬ 
sharing agreement among participants for the 
purpose of providing funds necessary to 
complete settlement of the obligations of one 
or more participants that do not meet their 
settlement obligations. If the beneficiary’s 
bank in the funds transfer accepts a payment 
order and the system fails to complete 
settlement pursuant to its rules with respect 
to any payment order in the funds transfer, (i) 
the acceptance by the beneficiary's bank is 
nullified and no person has any right or 
obligation based on the acceptance, (ii) the 
beneficiary’s bank is entitled to recover 
payment from the beneficiary, (iii) no 
payment by the originator to the beneficiary 
occurs under section 4A-406. and (iv) subject 
to section 4A-402(e), each sender in the funds 
transfer is excused from its obligation to pay 
its payment order under section 4A~402(c) 
because the funds transfer has not been 
completed. 

Section 4A-406. Payment by Originator to 
Beneficiary: Discharge of Underlying 
Obligation 

(a) Subject to sections 4A-211(e), 4A- 
405(d), and 4A-405(e). the originator of a 
funds transfer pays the beneficiary of the 
originator’s payment order (i) at the time a 
payment order for the benefit of the 
beneficiary is accepted by the beneficiary’s 
bank in the funds transfer and (ii) in an 
amount equal to the amount of the order 
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accepted by the beneficiary’s bank, but not 
more than the amount of the originator’s 
order. 

(b) If payment under subsection (a) is made 
to satisfy an obligation, the obligation is 
discharged to the same extent discharge 
would result from payment to the beneficiary 
of the same amount in money, unless (i) the 
payment under subsection (a) was made by a 
means prohibited by the contract of the 
beneficiary with respect to the obligation, (ii) 
the beneficiary, within a reasonable time 
after receiving notice of receipt of the order 
by the beneficiary’s bank, notified the 
originator of the beneficiary’s refusal of the 
payment, (iii) funds with respect to the order 
were not withdrawn by the beneficiary or 
applied to a debt of the beneficiary, and (iv) 
the beneficiary would suffer a loss that could 
reasonably have been avoided if payment 
had been made by a means complying with 
the contract. If payment by the originator 
does not result in discharge under this 
section, the originator is subrogated to the 
rights of the beneficiary to receive payment 
from the beneficiary’s bank under section 
4A-404(a). 

(c) For the purpose of determining whether 
discharge of an obligation occurs under 
subsection (b), if the beneficiary's bank 
accepts a payment order in an amount equal 
to the amount of the originator’s payment 
order less charges of one or more receiving 
banks in the funds transfer, payment to the 
beneficiary is deemed to be in the amount of 
the originator’s order unless upon demand by 
the beneficiary the originator doe3 not pay 
the beneficiary the amount of the deducted 
charges. 

(d) Rights of the originator or of the 
beneficiary of a funds transfer under this 
section may be varied only by agreement of 
the originator and the beneficiary. 

Part 5—Miscellaneous Provisions 

Section 4A-501. Variation by Agreement and 
Effect of Funds-Transfer System Rule 

(a) Except as otherwise provided in this 
Article, the rights and obligations of a party 
to a funds transfer may be varied by 
agreement of the affected party. 

(b) Funds-transfer system rule means a rule 
of an association of banks (i) governing 
transmission of payment orders by means of 
a funds-transfer system of the association or 
rights and obligations with respect to those 
orders, or (ii) to the extent the rule governs 
rights and obligations between banks that are 
parties to a funds transfer in which a Federal 
Reserve Bank, acting as an intermediary 
bank, sends a payment order to the 
beneficiary’s bank. Except as otherwise 
provided in this Article, a funds-transfer 
system rule governing rights and obligations 
between participating banks using the system 
may be effective even if the rule conflicts 
with this Article and indirectly affects 
another party to the funds transfer who does 
not consent to the rule. A funds-transfer 
system rule may also govern rights and 
obligations of parties other than participating 
banks using the system to the extent stated in 
sections 4A-404(c). 4A-405(d), and 4A-507(c). 


Section 4A-502. Creditor Process Served on 
Receiving Bank; Setoff by Beneficiary’s Bank 

(a) As used in this section, creditor process 
means levy, attachment, garnishment, notice 
of lien, sequestration, or similar process 
issued by or on behalf of a creditor or other 
claimant with respect to an account. 

(b) This subsection applies to creditor 
process with respect to an authorized 
account of the sender of a payment order if 
the creditor procees is served on the receiving 
bank. For the purpose of determining rights 
with respect to the creditor process, if the 
receiving bank accepts the payment order the 
balance in the authorized account is deemed 
to be reduced by the amount of the payment 
order to the extent the bank did not 
otherwise receive payment of the order, 
unless the creditor process is served at a time 
and in a manner affording the bank a 
reasonable opportunity to act on it before the 
bank accepts the payment order. 

(c) If a beneficiary’s bank has received a 
payment order for payment to the 
beneficiary's account in the bank, the 
following rules apply: 

(1) The bank may credit the beneficiary’s 
account. The amount credited may be set off 
against an obligation owed by the beneficiary 
to the bank or may be applied to satisfy 
creditor process served on the bank with 
respect to the account. 

(2) The bank may credit the beneficiary's 
account and allow withdrawal of the amount 
credited unless creditor process with respect 
to the account is served at a time and in a 
manner affording the bank a reasonable 
opportunity to act to prevent withdrawal. 

(3) If creditor process with respect to the 
beneficiary’s account has been served and 
the bank has had a reasonable opportunity to 
act on it, the bank may not reject the 
payment order except for a reason unrelated 
to the service of process. 

(d) Creditor process with respect to a 
payment by the originator to the beneficiary 
pursuant to a funds transfer may be served 
only on the beneficiary’s bank with respect to 
the debt owned by that bank to the 
beneficiary. Any other bank served with the 
creditor process is not obliged to act with 
respect to the process. 

Section 4A-503. Injunction or Restraining 
Order with Respect to Funds Transfer 

For proper cause and in compliance with 
applicable law, a court may restrain (i) a 
person from issuing a payment order to 
initiate a funds transfer, (ii) an originator’s 
bank from executing the payment order of the 
originator, or (iii) the beneficiary’s bank from 
releasing funds to the beneficiary or the 
beneficiary from withdrawing the funds. A 
court may not otherwise restrain a person 
from issuing a payment order, paying or 
receiving payment of a payment order, or 
otherwise acting with respect to a funds 
transfer. 

Section 4A-504. Order In Which Items and 
Payment Orders May Be Charged to Account; 
Order of Withdrawals from Account 

(a) If a receiving bank has received more 
than one payment order of the sender or one 
or more payment ordere and other items that 
are payable from the sender's account, the 
bank may charge the sender's account with 
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respect to the various orders and items in any 
sequence. 

(b) In determining whether a credit to an 
account has been withdrawn by the holder of 
the account or applied to a debt of the holder 
of the account, credits first made to the 
account are first withdrawn or applied. 

Section 4A-505. Preclusion of Objection to 
Debit of Customer’s Account 

If a receiving bank has received payment 
from its customer with respect to a payment 
order issued in the name of the customer as 
sender and accepted by the bank, and the 
customer received notification reasonably 
identifying the order, the customer is 
precluded from asserting that the bank is not 
entitled to retain the payment unless the 
customer notifies the bank of the customer’s 
objection to the payment within one year 
after the notification was received by the 
customer. 

Section 4A-5O0. Rate of Interest 

(a) If, under this Article, a receiving bank is 
obliged to pay interest with respect to 8 
payment order issued to the bank, the amount 
payable may be determined (i) by agreement 
of the sender and receiving bank, or (ii) by a 
funds-transfer system rule if the payment 
order is transmitted through a funds-transfer 
system. 

(b) If the amount of interest is not 
determined by an agreement or rule as stated 
in subsection (a), the amount is calculated by 
multiplying the applicable Federal Funds rate 
by the amount on which interest is payable, 
and then multiplying the product by the 
number of days for which interest is payable. 
The applicable Federal Funds rate is the 
average of the Federal Funds rates published 
by the Federal Reserve Bank of New York for 
each of the days for which interest is payable 
divided by 360. The Federal Funds rate for 
any day on which a published rate is not 
available is the same as the published rate 
for the next preceding day for which there is 
a published rate. If a receiving bank that 
accepted a payment order is required to 
refund payment to the sender of the order 
because the funds transfer was not 
completed, but the failure to complete was 
not due to any fault by the bank, the interest 
payable is reduced by a percentage equal to 
the reserve requirement on deposits of the 
receiving bank. 

Section 4A-507. Choice of Law 

(a) The following rules apply unless the 
affected parties otherwise agree or 
subsection (c) applies: 

(1) The rights and obligations between the 
sender of a payment order and the receiving 
bank are governed by the law of the 
jurisdiction in which the receiving bank is 
located. 

(2) The rights and obligations between the 
beneficiary’s bank and the beneficiary are 
governed by the law of the jurisdiction in 
which the beneficiary’s bank is located. 

(3) The issue of when payment is made 
pursuant to a funds transfer by the originator 
to the beneficiary is governed by the law of 
the jurisdiction in which the beneficiary’s 
bank is located. 
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(b) If the parties described in each 
paragraph of subsection (a) have made an 
agreement selecting the law of a particular 
jurisdiction to govern rights and obligations 
between each other, the law of that 
jurisdiction governs those rights and 
obligations, whether or not the payment order 
or the funds transfer bears a reasonable 
relation to that jurisdiction. 

(c) A funds-transfer system rule may select 
the law of a particular jurisdiction to govern 
(i) rights and obligations between 
participating banks with respect to payment 
orders transmitted or processed through the 
system, or (iij the rights and obligations of 
some or all parties to a funds transfer any 
part of which is carried out by means of the 
system. A choice of law made pursuant to 
clause (i) is binding on participating banks. A 
choice of law made pursuant to clause fii) is 
binding on the originator, other sender, or a 
receiving bank having notice that the funds- 
transfer system might be used in the funds 
transfer and of the choice of law by the 
system when the originator, other sender, or 
receiving bank issued or accepted a payment 
order. The beneficiary of a funds transfer is 
bound by the choice of law if. when the funds 
transfer is initiated, the beneficiary has 
notice that the funds-tran9fer system might 
be used in the funds transfer and of the 
choice of law by the system. The law of a 
jurisdiction selected pursuant to this 
subsection may govern, whether or not that 
law bears a reasonable relation to the matter 
in issue. 

(d) In the event of inconsistency between 
an agreement under subsection (b) and a 
choice-of-law rule under subsection (c). the 
agreement under subsection (b) prevails. 

(e) If a funds transfer is made by use of 
more than one funds-transfer system and 
there is inconsistency between choice-of-law 
rules of the systems, the matter in issue is 
governed by the law of the selected 
jurisdiction that has the most significant 
relationship to the matter in issue. 

By order of the Board of Governors of the 
Federal Reserve System, September 28.1990. 
William W. Wiles, 

Secretary of the Board. 

|FR Doc. 23481 Filed 10-4-90; 8:45 am) 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12CFR Part 327 
RIN 3064-AA96 

Assessments 

agency: Federal Deposit Insurance 

Corporation. 

action: Final rule. 

summary: The Board of Directors 
(“Board”) of the Federal Deposit 
Insurance Corporation (“FDIC”) is 
amending part 327 of its regulations, 12 
CFR part 327, (“Assessments”) In two 
way8. The FDIC is increasing the 


assessment to be paid by Bank 
Insurance Fund (“BIF”) members during 
calendar year 1991, and is setting forth 
the rate in part 327. The FDIC is also 
publishing, for information purposes, the 
rate9 to be paid by Savings Association 
Insurance frmd (“SAIF’) members in 
1991 and later years. 
effective date: The final rule is 
effective November 5,1990. 

FOR FURTHER INFORMATION CONTACT: 
Alvin E. Kitchen, Associate Director, 
Division of Accounting and Corporate 
Services, Federal Deposit Insurance 
Corporation, 550 Seventeenth Street 
NW., Washington, DC, 20429. (202) 625- 
6344. 

SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

No collections of information pursuant 
to section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.) 
are contained in the final rule. 
Consequently, no information has been 
submitted to the Office of Management 
and Budget for review. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) does not apply to this 
proceeding. Although the Act requires a 
regulatory flexibility analysis when an 
agency publishes a rule, the term “rule” 
(as defined in the Regulatory Flexibility 
Act) excludes “a rule of particular 
applicability relating to rates.” Id. 601(2). 
The Act's requirements regarding an 
initial and final regulatory flexibility 
analysis [id. 603 & 604) do not apply. 

The legislative history of the 
Regulatory Flexibility Act indicates that 
the Act's requirements are inappropriate 
to this proceeding. The Act is intended 
to assure that agencies' rules do not 
impose disproportionate burdens on 
small businesses: 

Uniform regulations applicable to all entities 
without regard to size or capability of 
compliance have often had a 
disproportionate adverse effect on small 
concerns. The bill, therefore, is designed to 
encourage agencies to tailor their rules to the 
size and nature of those to be regulated 
whenever this is consistent with the 
underlying statute authorizing the rule. 

128 Cong. Rec. 21453 (1980) (“Description of 
Major Issues and Section-by-Section 
Analysis of Substitute for S. 290”). 

The final rule does not impose a 
uniform cost or requirement on all BIF 
members regardless of size: rather it 
imposes a cost on each bank 
proportional to that bank’s size. 
Moreover, the FDIC cannot “tailor” 
assessment rates to reflect the “size and 
nature” of banks. It is not possible to 
make such distinctions “consistent with 


the underlying statute authorizing the 
rule.” 

Finally, notwithstanding the lack of 
any requirement imposed by the 
Regulatory Flexibility Act, the Board has 
inquired into the effects that the final 
rule would have on BIF members 
generally. The inquiry shows that the 
increase in (he assessment rate could 
cause significant harm to only a small 
number of banks, and that these banks 
are distributed by size in roughly the 
same way as BIF members as a whole 
(see n. 4 below). Accordingly, the Board 
hereby certifies that the final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Act 

The Final Rule 

Section 7 of the Federal Deposit 
Insurance Act requires the FDIC to 
assess all insured depository 
institutions. 12 U.S.C. 1817. The FDICs 
assessment rules are set forth in part 327 
of title 12 of the Code of Federal 
Regulations (“Assessments”). 

On August 20.1990, the FDIC 
published a proposed amendment to 
part 327 and asked for comments on it. 

55 FR 33918 (1990). The FDIC proposed 
to raise the assessment rate for BIF 
members from .15 percent per annum to 
.195 percent per annum for calendar 
year 1991, and to publish the rates 
prescribed by statute for SAIF members. 
The FDIC received 432 comments. 

I. Increase in the BIF Assessment Rate 

A. The Substance of the Rule 

On and after January 1,1991, the 
statutory assessment rate for BIF 
members is .15 percent per annum. The 
Board may set a higher rate if it 
determines: 

—That the BIF reserve ratio (/.e.. the 
ratio of the value of the BIF to the 
estimated insured deposits held in BIF 
members) is expected to be le98 than 
1.25 percent; and 

—That the higher rate is appropriate to 
bring the reserve ratio up to 1.25 
percent within a reasonable period of 
time 

But the rate may not be raised so long 
as the BIF reserve ratio is increasing on 
a calendar year basis. Moreover, the 
increase in the rate in any one year may 
not exceed .075 percent: and in any case 
the assessment rate may not exceed a 
maximum of .325 percent. Id. 
1817(b)(1)(C). 

The Board has examined the financial 
condition of the BIF—its operating 
expenses, its case resolution 
expenditures, and its investment 
income—and has reviewed the 
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information currently available with 
respect to BIF-insured deposits. In 
summary, the BIF reserve ratio has 
declined from 1.1 percent at year-end 
1987 to .80 percent at year-end 1988, and 
then to .70 percent at year-end 1989. 
These ratios are unacceptably low, and 
the trend is unmistakably downward: 
current data indicate that the BIF 
reserve ratio will continue to decline 
through the end of 1990. 

Accordingly, the Board is increasing 
the assessment rate for calendar year 
1991 to .195 percent. The statute 
prescribes a minimum increase of .03 


percent; the discretionary increase 
prescribed by the Board is an additional 
.045 percent. 

The discretionary increase is needed 
to bring the reserve ratio up to 1.25 
percent within a reasonable time. The 
rate increase will raise bank assessment 
revenues by roughly $1.1 billion. The 
effect on the BIF is not expected to be 
dramatic, when compared with the $5 
billion in losses the BIF has suffered in 
1988 and 1939. But it is a move in the 
right direction: If sustained, it will help 
bring the BIF reserve ratio up to the 


statutory target of 1.25 percent within a 
reasonable time. 

B. Impact on the Banking Industry 

The FDIC staff estimates that 
increasing the 1991 assessment rate 
from .15 percent to .195 percent will 
have a minimal impact on current 
industry capital levels. The 
capitalization of BIF members at year- 
end 1989 amounted to $224.7 billion. An 
assessment rate increase of .045 
percentage points will raise 1991 
industry assessments by an estimated 
$1.1 billion, or less than Vi of 1 percent 
of year-end 1989 industry equity capital: 


Table 1.—Projected Deposit Growth and Assessment Income of BIF Members 1 


Amounts in $ billions 

1991 

(projected) 

1990 

(projected) 

1989 (actual) 

Total domestic deposits .......... 

$2,665.8 

$2,563.3 

$2.4647 

Growth rate................. 

4.0% 

4.0% 

5.7% 

Insured deposits ............ 

2,025.8 

1.947.9 

1,873.0 

Growth rain . 

4.0% 

4 0% 

70% 

A^A^QfTMflt ba* 5 ® .. 

2.4466 

2,352.5 

2,262.0 

Gm^th rat** . 

4.0% 

4.0% 

6.3% 

Amounts in $ millions 

A ssessment rate .._..... 

0.15% 

0.12% 

0.083% 

Assessment income .............. 

3,669.9 

2.823.0 

1.884.2 

Projected 1991 

Assessment increase . 

0.045% 


Additional assessment incom fl . 

1,101.0 







1 Table 1 uses the deposit figures available for 1989. which is the most recent full year for which such data are available. The deposit figures for 1990 and 1991 
are projections. Deposits are presumed to grow in 1990 and 1991 at a conservative rate of 4 percent pe* annum. 

Table 1 portrays the effect of apolying the 0.083 percent insurance assessment rate that actually prevailed in 1989, the 0.15 percent assessment rate that is 
scheduled for 1991. and of applying an additional 4 5 basis-point increase, to 0.195 percent. 


Banks can mitigate the impact on 
earnings and capitalization in a number 
of ways— eg., by lowering deposit 
interest rates, increasing service fees, or 
reducing dividends. If banks were to 
pass the full amount of the higher 
assessment on to depositors, rates paid 
on deposits would fall by 4.5 cents per 
$100 [i.e., a reduction of $4.50 on a one- 
year time deposit of $10,000, 
disregarding compounding). The banking 
industry paid $14.6 billion in dividends 
on capital stock during 1989, or about 97 
percent of net income for the period. A 
moderate decrease in dividends could 
absorb the increased assessment costs 
to the extent that the costs are not 
immediately passed on to depositors 
and other customers. 1 

The impact on industry income for 
1991 and beyond is harder to evaluate. 
Prior-year earnings have been 
determined by sharply fluctuating loan- 
loss provisions booked by the largest 


1 Most bankers who commented on this point 

indicated that they expected to pass the costs on to 
depositors and borrowers. But there were a number 
of bankers who indicated that competitive and 
other pressures could well prevent them from 

passing on the costs in this manner. See “Review of 
Comments.” 


money-center banks. The additional 
assessment premiums will boost BIF 
members’ noninterest overhead costs by 
approximately .90 percent. The 
additional expense amounts to 4.4 
percent of 1989 pre-tax operating income 
of $25.1 billion. 

The increased assessments comprise 
7.3 percent of net income after taxes and 
nonrecurring extraordinary gains, which 
amounted to $15 billion for year-end 
1989. However, the after-tax impact is 
reduced to less than 5 percent of 1989 
net income, when State and Federal 
income tax provisions—which 
amounted to $10.2 billion in 1989—are 
considered. For those banks that pass 
on the costs, the impact on pre-tax and 
after-tax earnings (and on dividends and 
capitalization) is eliminated. 

C. Impact on Earningspf Individual 
Banks 2 

The assessment rate stood at .083 
percent during 1989. That year 1,609 BIF 


* This analysis of the impact of higher assessment 
rates on bank earnings makes several simplifying 
assumptions, which have the effect of overstating 
the likely consequences of a rate increase. 
Estimated assessment payments are based on end- 
of-year total domestic deposits, which enlarges the 


members (assets: $751 billion) reported 
full-year earnings losses totalling $11.1 
billion. 

If 1991’s statutory assessment rate (.15 
percent) had been in effect, this group of 
banks would have lost an additional 
$294 million. Another 110 banks (assets: 
$69 billion) would have lost $13 million. 
In addition, 1,937 banks (assets: $500 
billion) would have had earnings 
reduced by more than 10 percent. 

If the assessment rate had included 
the discretionary increase in 1989— i.e., 
if the assessment rate had been .195 
percent—only 69 more banks (assets: 

$11 billion) would have seen their net 
income reduced below zero by the 
additional insurance assessment: 3 * 


assessment base; in practice, actual assessments 
would be somewhat lower than the amounts used 
here. In addition, the effect of higher insurance 
premiums represents a "worst-case" scenario, in 
which no tax effect or cost pass-along is assumed, 
where all higher payments are carried directly 
through to lower net income. 

*The affected banks are not disproportionately 
small ones. Forty of them have assets under $50 
million (58%); thirteen have assets between $50 and 
$100 million (19%); fifteen have assets from $100 
million to $1 billion (21.5%); no affected bank has 
assets between $1 billion and $5 billion; and one 
has assets exceeding $5 billion (15%). 

Continued 
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Table 2.—BIF Members Wsth Earnings 
Losses Under Different Assess¬ 
ment Scenarios 


[Based on 1989 earnmgs; amounts in $ mi I tons] 



Actual 
T989 rate 
(0.083%) 

Statutory 
1991 rale 
(015%) 

Amended 
1991 rate 
(0.195%) 

Number of 
banka with 
negative net 

income_ 

Combined 
losses. 

1.669 

S11,066 

1.779 

$11,373 

1.848 

$11,592 

Total assets.... 

$750,082 

$820,046 

$832,326 


The numbpr of banks with earnings 
reductions of more than 10 percent 
would have increased by 3,548 banks 
(assets: $562 billion). The average 
reduction in earnings among this group 
of banks attributable to the 4.5 basis- 
point increase in the assessment rate 
(from .15 percent to .195 percent) would 
have been approximately 15 percent. 

The 1,609 banks reporting net losses in 
1989 included 244 banks (assets: $131 
billion) that had equity capital of less 
than 3 percent of assets at year-end 
1989. If the assessment rate had been .15 
percent, one additional thinly- 
capitalized bank would have reported a 
net loss for the year, and 19 others 
would have had more than 10 percent of 
their net income absorbed by the 
additional assessment payments. 

Raising the assessment rate a further 4.5 
basis points would have resulted in one 
additional under-capitalized 
unprofitable bank, and four other banks 
whose earnings would be reduced by 
more than 10 percent. 

D. Impact on Capital of Individual 
Banks * * * 4 

At the end of 1989, there were 85 B1F- 
insured banks (assets: $16.5 billion) 
reporting negative equity capitaL 5 * The 
added expense of a .15 percent 
assessment rate in 1989 would have 
exceeded the total equity capital of two 
more banks (assets: $18 million). For 
another 30 banks (assets; $8.7 billion), 
the higher insurance premiums would 
have represented more than 10 percent 
of their equity capital. 


By comparison, banka with assets under $50 
million comprise 53.5% of all DIP members; $50-to- 
$100 million banks comprise 21.5%; $100 million-to- 
$1 billion banks comprise 21.5%; $1 -to-$3 billion 
comprise 2.5%; and banks with assets over $5 billion 
comprise the remaining 1%. 

4 It is assumed that all increased deposit 
insurance coats are taken directly out of retained 
comings; in practice, the impact on equity capital 
can he minimized by tax effects, cost pass-alongs. 
and lower dividend payments. 

1 Sixty-eight of these banka were no longer active 
as o( August 3.1990. 


If the assessment rate in 1989 had 
been .195 percent, two more banks 
(assets: $173 million) would have seen 
their equity capital eclipsed by the 
additional insurance fee. Another 20 
banks (assets: $2.8 billion) would have 
had increased premiums equal to more 
than 10 percent of their equity capital. 

E. Comments 

1. In General 

The FDfC received 432 comments.* Of 
these. 282 opposed the increase; 7 150 
did not oppose it, or favored it with 
varying degrees of enthusiasm. 8 

One hundred ninety-four comments 9 
said the current assessment plan was 
not equitable as between smaller and 
larger banks. The comments averred 
that larger banks posed a greater threat 
to the BIF—either because of the so- 
called “Too Big To Fail” doctrine, or 
simply because large failures cost more 
than small ones l0 —yet enjoyed sources 
of funding that were not subject to 
assessment This objection has to do 
with the statutory procedures for 
dealing with failures—and in particular, 
with the FDIC’s obligation to minimize 
costs—rather than with the assessment 
itself. In addition, some comments made 
the point that larger banks, having 
access to non-assessed funding sources 
(particularly foreign deposits), can more 
easily absorb the impact of the higher 
rate. While this criticism may appear 
reasonable on its face, the evidence 
suggests that the increase is just as 
likely to affect large banks adversely as 
small ones. 11 

On hundred seventy-nine bankers— 
and three private citizens—said the 
increase would have an adverse impact 
on the particular banks with which they 
were associated. Many of the bankers 
described the impact that the increase 


4 Bankers supplied 403 comment* trade groups 

supplied nine; and private citizens supplied the 
remaining 20. 

’Those opposed included 209 bankers, 3 trade 
organizations, and 10 private citizen*. 

4 One hundred thirty-four bankers acknowledged 

the need for the increase. Many said they would like 

other measures— e g., assessing foreign deposits and 

nondepository obligations—to be implemented 

along with the rate increase. Six trade associations 

and 10 private citizens also supported the increase. 

* This group consisted of 186 bankers, six trade 
groups, and 2 private citizens. 

,c In fact, the FDIC's experience is just the 

reverse. The FDIC's losses as a percentage of bank 

assets decline steadily as bonks increase in size. 

From 1965 through I960, banks with assets of $50 

million or less cost the FDIC on average 28.4 cents 

per dollar of assets; banks with assets of $60 million 

to $100 million cost 24.3 cents per dollar banks with 
assets of $100 million to $500 million coot 19.1 cents 
per dollar; banks with assets of $500 million to $1 
billion cost 14.3 cents per dollar, and banks with 

assets of over $1 billion cost 9.9 cents per dollar. 

u See footnote 3. 


would have on their banks’ earnings and 
capital. In general, the information 
provided in the comments was in line 
with the FDIC’s projections. A 
somewhat smaller number of 
comments 12 asserted that the increase 
would hurt banks generally, particularly 
smaller banks. 

Comments split fairly evenly on the 
question whether banks would pass the 
increased assessment costs on to their 
customers. A slight majority 13 indicated 
that banks would have to raise interest 
rates paid by borrowers and cut rates 
paid to depositors. But almost as many 
comments 14 said that competitive 
pressures—particularly from credit 
unions and from money-market mutual 
funds—would prevent any such passing- 
on of costs. 15 

2. Suggested Alternative Approaches 

Comments suggested three main 
alternatives to the uniform rate increase: 
Assessing foreign deposits, 16 assessing 
liabilities now classified as 
nondepository, 17 and replacing the 
uniform assessments with tiered rates— 
most notably tiering the rate9 based on 
risk. 18 

Neither the first option nor the third 
one is available under current law. The 
FDI Act explicitly forbids the FDIC to 
assess foreign deposits. 19 The FDI Act 


19 One hundred ten comments made this point. 
Trade groups supplied four comments: bankers 
supplied the other 106. 

,9 Eighfy-one bankers and one b ade group 
indicated that banks would be forced to take action 
of this kind; five private citizens expressed the fear 
that banks would peas on their costs in this fashion. 

“Sixty aix bankers, three trade groups, and two 
private citizens adopted this point of view. 

** A number of comments appeared to labor under 
the misimpression that deposits exceeding 
$100.000—or the uninsured portions of deposits 
exceeding $100.000—are not assessed. In actuality, 
all domestic deposits are assessed. Other comments 
expressed dissatisfaction with die notion that funds 
contributed to the BIF might be used to assist or pay 
out SAIF members. The FTM Act specifically forbids 
any such use of BIF funds. See 12 U.S.C. 1821(h)(5). 

'•Two hundred sixty-two bankers, six trade 
associations, and four private citizens 
recommended that the FDIC assess foreign deposits. 
Such assessments would generate about $500 
million in assessment proceeds at the statutory rate 
of .15 percent (assuming a growth rate of 4 percent 
for such deposits, as is assumed for domestic- 
deposit growth). 

,T One hundred fifty-one bankers and four trade 
groups suggested that the FDIC assess liabilities of 
this kind. 

‘•One hundred thirty bankers, two trade 
associations, and eight private citizens made this 
point. Most comments favored tiering the rates by 
risk. A few suggested other methods: e.g.. 
classifying banks by deposits, by assets, or by bank 
capital; categorizing banks as ‘Too Big To Fail” or 
otherwise: and establishing different rates for banks 
in different States. 

'• Each bank's assessment base is derived from 
its “deposits,” See 12 U S.C. 1817(b)(4). The FDI Act 
excludes foreign deposits from the term "deposit'* 

Id 1613())(5)(2)(A). 
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also requires a single rate for all BIF 
members. 20 

The FDIC does have power under 
current law to vary the limits of the 
category “deposit." 21 The FDIC 
considers, however, that it would be 
premature to attempt to do so at this 
time. Congress has directed the 
Department cf the Treasury to 
“undertake a major study of the system 
of Federal deposit insurance." 22 The 
Treasury Department v/ill report not 
only on the feasibility of risk-based 
assessments, the assessment of foreign 
deposits, and the scope of insurance 
coverage, but on many other issues as 
well. 23 The Treasury Department’s 
report is due in February, 1991. 

Inasmuch as its recommendations could 
provide a basis for a systemic reform of 
the assessment structure, the FDIC 
considers that it is not now appropriate 
to revise the category of liabilities 
subject to assessment and insurance as 
“deposits." 

Finally, a good many comments 
pointed out that assessment rates had 
already jumped substantially from 1989 
to 1990 (from .083 percent to .12 percent), 
and that the statutory increase for 1991 
(from .12 percent to .15 percent) 
represents another significant rise. 
Twelve bankers urged the FDIC to 
mitigate the effects of the discretionary 
increase by phasing it in over time. Any 
such delay would only exacerbate the 
problem, however, and could contribute 
to an erosion of public confidence in the 
Federal deposit insurance program. 

III. Publication of SAIF Assessment 
Rates 

The FDIC is also publishing the 
statutorily-prescribed rate for SAIF 
members in part 327. The FDIC has no 
power to alter this rate for years prior to 
calendar year 1995. The publication of 
the SAIF assessment rate is for 
information purposes only. 


,0 Id. 1017(b)(1)(C). The House version of the 
Financial Institutions Reform. Recovery, and 
Enforcement Act of 1989 contained a provision 
giving the FDIC authority of this kind. See 135 Cong. 
Rec. H20O9 (daily ed. June 15.1909). But the 
Conference Committee declined to adopt the I louse 
provision. 

A few comments suggested that the FDIC should 
set different assessment rates for banks of different 
sizes, or should base assessments on banks* assets 
rather than on their deposits. These options are 
likewise not available under current law. 

11 12 U.S.C. 1813(1)(5). The FDIC may do so only 
with respect to liabilities that are ‘'deposit liabilities 
by general usage.” In addition, the FDIC must 
consult with the Comptroller of the Currency, the 
Board of Governors of the Pederai Reserve System, 
and the Office of Thrift Supervision before changing 
the scops of the term "deposit" 

18 See Hit Rep. No. 101-222.101»t Corg.. 1st 
Sess. 449(1989). 

88 See 12 U.SC 1811 n. 


IV. Effective Date 

The final rule is made effective 
November 5,1990. 

List of Subjects in 12 CFR Part 327 

Assessments, Bank deposit insurance, 
Banks, banking, Financing Corporation, 
Savings associations. 

PART 327 —[AMENDED] 

For the reasons stated above, the 
Board of Directors of the Federal 
Deposit Insurance Corporation is 
amending part 327 cf title 12 of the Code 
of Federal Regulations as follows: 

1. The authority citation for part 327 
continues to read as follows: 

Authority: 12 U.S.C 1441.1441b, 1817-19. 

2. Section 327.13 is amended by 
adding paragraph (c) to read as follows: 

§ 327.13 Payment of assessment 
* * * • • 

(c) Assessment rate. The annual 
assessment rate for. each BIF member 
during calendar year 1991 shall be 0.195 
percent. 

3. Section 327.23 is amended by 
adding paragraph (d) to read as follows: 

§ 327.23 Payment of assessment. 

« * * • « 

(d) Assessment rate. The annual 
assessment rate for each SAIF member 
shall be: 

(1) From January 1,1991, through 
December 31,1993, 0.23 percent; 

(2) From January 1,1994, through 
December 31,1997, 0.18 percent; and 

(3) On and after January 1.1998, 0.15 
percent; 

By order of the Board of Directors. 

Dated at Washington. DC, this 27th day of 
September, 1990. 

Federal Deposit Insurance Corporation 
Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. 90-23585 Filed 10-4-90; 8:45 amj 

FILLING CODE 6714-01-41 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

t Docket No. 90-NM-47-AD; AmdL 39-6761) 

Airworthiness Directives; Boeing 
Model 727-100 and 727-100C Series 
Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 


summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Boeing Model 727-100 and 
-100C series airplanes, which requires 
inspection and repair, if necessary, of 
the fuselage crown skin at body station 
(BS) 1080. This amendment is prompted 
by reports of delamination, corrosion, 
and/or cracking. This condition, if not 
corrected, could result in loss of cabin 
pressure. 

EFFECTIVE DATE: November 13,1990. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group. 

P.O. Box 3707. Seattle, Washington 
93124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHEfl INFORMATION CONTACT: 

Mr. Stanton R. Wood, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2772. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
Boeing Model 727-100 and 727-100C 
series airplanes, which requires 
inspection and repair, if necessary, of 
the fuselage crown skin at body station 
(BS) 1080, was published in the Federal 
Register on April 3a 1990 (55 FR 17990). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter advised that its 
service history does not indicate that a 
cracking and corrosion problem exists in 
this area and requested that the 
proposed rule be withdrawn. The FAA 
does not concur. Service history of other 
operators does not support the 
commenter’8 position. 

One commenter requested "credit" for 
modification in accordance with 
Revision 1 or 2 of the service bulletin. 
Those revisions did not require a high 
frequency eddy current (HFEC) 
inspection prior to installation of 
oversize protruding fasteners. The 
commenter proposed to conduct a visual 
inspection every 15 months around the 
rivet head to detect cracking. The FAA 
concurs with this commenter that visual 
inspections of these modified areas 
provide an acceptable level of safety. 
The final rule has been revised 
accordingly by adding a new paragraph 
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F. which provides for an additional 
optional terminating action for HFEC 
inspections of these areas. 

Another commenter stated that Part 
111 and IV of Boeing Service Bulletin 
727-53-109 describe repairs that would 
be utilized in limited areas. The 
commenter stated that these areas 
would be inspected by different 
methods and at different intervals from 
areas not repaired. The commenter is 
correct. This has been highlighted in 
paragraphs E. and F. the final rule. 

Two commenters requested that if 
corrosion is detected that is less than 
10% of the skin thickness, the option 
should be provided to delay repair, and 
conduct low frequency eddy current 
(LFEC) inspections every 15 months in 
the interim to assure that the corrosion 
is less than 10%. The FAA concurs with 
this proposal, provided that the skin 
adjacent to the fasteners is HFEC 
inspected for cracking. Paragraph B. of 
the final rule has been expanded to 
allow this option. 

Paragraph G. of the final rule has been 
revised to specify the current procedure 
for submitting requests for approval of 
alternate means of compliance. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changed 
described above. These changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the rule. 

There are approximately 397 Model 
727-100 and 727-100C scries airplanes of 
the affected design in the worldwide 
fleet. It is estimated that 288 airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 84 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. 

Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $967,680. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action: (1) Is not a 
"major rule" under Executive Order 
12291; (2) is not a "significant rule" 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26. 


1979); and (3) will not have a significant 
economic impact, positive or negative, 
on e substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and is 
contained in the regulatory docket. A 
copy of it may be obtained from the 
Rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 100(g) (Revised Pub. L 97-499, 
January 12,1983); and 14 CFR 11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Boeing: Applies to Model 727-100 and 727- 
100C series airplanes, listed in Boeing 
Service Bulletin 727-53-0109, Revision 3. 
dated September 28,1989, certificated in 
any category. Compliance required as 
indicated, unless previously 
accomplished. 

To detect delamination, cracking, and/or 
corrosion of fuselage crown skin 
circumferential joint at body station (BS) 1080 
and to prevent depressurization, accomplish 
the following: 

A. For airplanes modified in accordance 
with Part IV of Boeing Service Bulletin 727- 
53-0109, Revision 3, dated September 28, 

1989: Within the next 15 months after the 
effective date of this AD, accomplish an 
internal close visual inspection in accordance 
with the NOTE in Part IA of the service 
bulletin. 

1. If no corrosion is detected, repeat the 
inspection at intervals not to exceed 30 
months. 

2. If corrosion is detected, prior to further 
flight repair in accordance with Part III of the 
sevice bulletin. 

B. For airplanes not modified in accordance 
with Part IV of Boeing Service Bulletin 727- 
53-0109, Revision 3, dated September 28, 

1989, within the next 15 months after the 
effective date of this AD, accomplish an 
external visual inspection in accordance with 
Part U.A of the service bulletin and a LFEC 
inspection in accordance with Part II.B of the 
service bulletin. Perform an internal close 
visual inspection within 15 months after the 
external inspection, in accordance with Part 
H.C of the sevice bulletin. 

1. If no corrosion is detected, repeat the 
external visual inspection at Intervals not to 


exceed 15 months and, the LFEC inspection 
and internal close visual inspection at 
intervals not to exceed 30 months. 

2. If corrosion is detected, prior to further 
flight, accomplish one of the following: 

a. Repair in accordance with Part III of the 
service bulletin: or 

b. Conduct a low frequency eddy current 
(LFEC) inspection in accordance with Part 
II.B of the service Bulletin. 

(1) If corrosion depth is found to be less 
than 10% of the skin thickness, conduct a high 
frequency eddy current (HFEC) inspection in 
accordance with Part II.D of the service 
bulletin. 

(a) If no cracking is detected repeat the 
HFEC and LFEC inspections at intervals not 
to exceed 15 months. 

(b) If cracking is detected, repair prior to 
further flight, in accordance with Part III of 
the service bulletin. 

(2) If corrosion depth is found to be greater 
than 10% of the skin thickness, repair prior to 
further flight, in accordance with Part III of 
the service bulletin. 

C. Within the next 3.000 landings or 30 
months after the effective date of this AD. 
whichever occurs first, accomplish a FHEC 
inspection in accordance with Part II.D of 
Boeing Service Bulletin 727-53-0109. Revision 

3. dated September 28.1989. 

1. If no cracking is detected, repeat the 
inspection at intervals not to exceed 4,000 
landings or 48 months, whichever occurs first. 

2. If cracking is detected, prior to further 
flight, repair in accordance with Part III or IV 
of the service bulletin. 

D. Modification in accordance with Part III 
of Boeing Service Bulletin 727-53-0109. 
Revision 3, dated September 28,1989, 
constitutes terminating action for the 
inspections required by this AD for those 
modified areas. 

E. Modification in accordance with Part IV 
or Part V of Boeing Service Bulletin 727-53- 
0109, Revision 3. dated September 28.1989. 
terminates the inspections required by 
paragraph C. of this AD for those modified 
areas. 

F. Modification in accordance with Part III 
of Boeing Service Bulletin 727-53-0109. 
Revision 1, dated January 11,1973. or 
Revision 2, dated June 20.1973, constitutes 
terminating action for the inspections 
required by paragraph C. of this AD for those 
modified areas. Within the next 15 months 
after the effective date of this AD. accomplish 
a close external visual inspection for cracking 
of the skin adjacent to the fastener heads in 
the modified areas. If cracks are detected, 
repair in accordance with Part III or IV of the 
service bulletin. If no cracks are detected 
repeat the close external visual inspection at 
intervals not to exceed 15 months. 

G. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office (ACO), 
FAA. Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO. and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The PI will then forward 
comments or concurrence to the Seattle ACO. 
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H. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW.. Renton, Washington. 

This amendment becomes effective 
November 13,1990. 

Issued in Renton, Washington, on 
September 25.1990. 

Darrell M. Pederson, 

Acting Manager. Transport Airplane 
Directorate, Aircraft Certification Service . 

[FR Doc. 90-23595 Filed 10-4-90; 8:45 am] 

BILLING CODE 4910-1S-M 


14 CFR Part 39 

[Docket No. 85-CE-11-AD; Amendment 39- 
6675] 

Airworthiness Directives; Fairchild 
Models SA226-T, SA226-T(B), SA226- 
AT, SA226-TC, SA227-TT, SA227-AT, 
SA227-AC Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule, request for 
comments. 


summary: This amendment revises an 
existing Airworthiness Directive (AD), 
applicable to certain Fairchild Models 
SA226-T, SA22G-T(B), SA226-AT. 
SA226-TC, SA227-TT. SA227-AT, 
SA227-AC airplanes. This amendment 
will (1) provide for compensation of the 
elevator forces when adjusting the servo 
force, (2) assure that the Stall Avoidance 
System (SAS) servo is at an operational 
temperature before functional test of the 
servo after cold soak, and (3) delete 
certain airplane serial numbers from the 
effectivity of the AD. This amendment is 
reeded to assure the proper setting of 
the servo forces, and to correctly reflect 
current serial numbers. 

dates: This amendment becomes 
effective October 19,1990. Comments 
for inclusion in the Rules Docket must 
be received on or before November 18, 
1990. 

addresses: The applicable service 


bulletins may be obtained from the 
Fairchild Aircraft Corporation, P.O. Box 
790490, San Antonio, Texas 78279-0490. 
This information may be examined at 
the Rules Docket at die address below. 
Send comments on the AD in triplicate 
to the FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention: 

Rules Docket No. 85-CE-ll-AD, Room 
1558,601 E. 12th Street, Kansas City, 
Missouri 64106. Comments may be 
inspected at this location between 8 a.m. 
and 4 p.m., Monday through Friday, 
holidays excepted. 

FOR FURTHER INFORMATION CONTACT: 

Sam Lovell, Systems Engineer, Airplane 
Certification Office, FAA, Forth Worth, 
Texas, 76193-0150; Telephone (817) 624- 
5159. 

SUPPLEMENTARY INFORMATION: AD 85- 

22-06. Amendment 3^-5158 (50 FR 42148, 
October 18,1985), was issued to prevent 
an unwarranted actuation and to assure 
proper operation of the SAS on certain 
Fairchild Models SA-226 and SA-227 
airplanes. 

The FAA has determined that it is 
now necessary to revise this AD for 
three reasons: (1) Service Bulletins 226- 
27-037, SA226-27-038, and 227-27-006 
have been revised to reflect electrical 
schematic changes, and to provide a 
more detailed description of procedures 
to be followed in recalibration of the 
SAS. (2) The AD did not address “cold 
soak M of the servo. It has been 
determined that the accurate adjustment 
of the servo force could not always be 
obtained when the servo has been cold 
soaked. This amendment to the AD will 
provide for a warm-up period prior to 
8ny adjustment after “cold soak/’ (3) 
Certain serial numbers have been 
deleted from Service Bulletin 227-27-006 
and this AD because these airplanes are 
involved in a formalized maintenance 
program where the requirements of this 
AD are accomplished on a regular basis. 
The FAA has determined that the AD, 
es currently written, will not assure the 
proper operation of the SAS on the 
remaining affected airplanes. In 
addition, the Information and changes, 
contained in this amendment, are 
essential for the continued safe 
operation of these airplanes. 

Since the FAA has determined that 
the unsafe condition described herein is 
likely to exist or develop in other 
airplanes of the same type design, an 
amendment to AD 85-22-06 is being 
issued, applicable to certain Fairchild 
Models SA226 and SA227 airplanes, that 
will provide for compensation of the 
elevator forces when adjusting the servo 
force, insure that the SAS servo is at an 


operational temperature before the 
servo is functionally tested after cold 
soak, and revise the applicability 
statement of the AD by deleting certain 
airplane serial numbers. 

Although this action is in the form of a 
final rule which involves requirements 
affecting immediate flight safety and, 
thus, was not preceded by notice and 
public procedure, comments are invited 
on this rule. Interested persons are 
invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
regulatory docket number and be 
submitted in triplicate to the address 
specified above. All communications 
received on or before the dosing date 
for comments will be considered and 
this rule may be amended in light of the 
comments received. Comments that 
provide a factual basis supporting the 
views and suggestions presented are 
particularly helpful in evaluating the 
effectiveness of the AD and determining 
whether additional rulemaking is 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments submitted 
will be available, both before and after 
the dosing date for comments. In the 
Rules Docket at the address given 
above. A report summarizing each FAA- 
public contact concerned with the 
substance of this AD, will be filed in the 
Rules Docket. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

Therefore. I certify that this action (1) 
is not a “major rule” under the 
provisions of Executive Order 12291: (2) 
is not a “significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 28,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 

List of Subjects in 14 CFR Parts 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 
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Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 100(g) (Revised Pub. L 97-449. 
January 12.1983); and 14 CFR 11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by 
revising AD 85-22-06. Amendment 39- 
5158, to read as follows: 


Fairchild Aircraft Corporation (formerly 
Swearingen Aviation Corporation): 
Applies to Models SA225-T (Serial 
Numbers (S/N) T201 thru T275, T277 thru 
T291); SA226-AT (S/N AT001 thru 
AT419, AT003E, AT038E, AT062E, 
AT0C4E); SA228-TC (S/N TC201 thru 
TC419. TC208E, TC211E, TC211EE, 
TC211F£E. TC211EEEE. TC222E. TC227E, 
TC228E, TC229E. TC234E, TC237E, 
TC238E. TC239E, TC331E, TC334E); 
SA228-T(B) (S/N T(B)276, T(B)292 thru 
T(B)417, T(B)303E); SA227-AC (S/N 
AC4G6. AC415, AC416, AC420 thru 
AC601, AC803): SA227-TT (S/N TT421 
thru TT535, TT537 thru TT541); SA227- 
AT (S/N AT423 thru AT526. AT528, 
AT530 thru AT535, AT537 thru AT585) 
airplanes certificated in any category. 

Compliance: Required within the next 100 
hours time-in-service after the effective date 
of this AD unless previously accomplished in 


accordance with AD85-22-06, Amendment 
39-5158, and thereafter as indicated below, at 
the next scheduled interval. 

To assure proper operation of the Stall 
Avoidance System (SAS), accomplish the 
following: 

(a) Except as noted in paragraph (b) of this 
AD, modify and/or inspect the applicable 
airplanes in accordance with the 
manufacturer's service bulletins, at the initial 
and repetitive time-in-service intervals, as 
specified for the model and serial numbered 
airplanes, set forth in Table 1 below: 

Table l 

When performing a functional check of the 
SAS Servo (Bendix only) allow the servo to 
run for a minimum of 5 minutes prior to 
accomplishing the functional check. If the 
temperature is below 0 *C, allow the servo 
(Bendix only) to run for a minimum of 10 
minutes prior to accomplishing the functional 
check. 


Model 

SortaJ No. 

Fairchild service bulletin 

Compliance 
interval hrs*time in 
service 

SA226-T 

T201 thru T275.„. 

226-A27-024 

One time only. 


T277 thru T291. 

226-A27-028 

One time only 



226-27-038 



Para. 2. A__ 

200 



Para. 2.B...... 

500 



Para. 2.C___ __..__ 

500 



Para. 2.D _____.._..____ 

800 

SA228-AT 

AT001 thru AT073, AT003E. AT038E. AT062E. AT064E_ 

226-A27-024 

One time only. 



226-27-038 




Para. 2.A. . ... 

200 



Para 2.B________ 

500 



Para. 2.C...... 

500 



Para. 2.D........... 

800 


AT074 thru AT419. 

226-27-038 





200 



Para. 2.B_..___.._..______ 

500 



Para. 2.C. 

500 



Para. 2.D.. 

800 

SA226-TC 

TC201 thru TC314, TC208E. TC211E. TC211EE, TC211EEE, 

226-A27-024 

200 


TC211EEEE, TC222E. TC227E. TC228E, TC229E, TC234E. 

226-27-038 

500 


TC237E. TC238E. TC239E. 

Para 2.A ......... 

500 



Para. 2.B ......... 

800 



Para. 2.C _______........ 




Para 2.D ..... 



TC315 thru TC419. TC331E. TC334E... 

226-27-038 




Para. 2.A ......... 

200 



Para 2.B ............. 

500 



Para. 2.C .... 

500 



Para. 2.D —....~. 

800 

SA22G-T(B) 

T(B)276. T(B)292 thru T(8)391__ 

226-A27-028 

One time only. 



226-A27-033 

One time only 



226-27-037 




Para 2. A _____ 

200 



Para. 2.B ............. 

500 



Para 2.C...... .. . .... 

2000 


T(B)392 thru T(B)417. T(B)303E. 

226-27-033 

One time only. 



226-27-037 



Para 2.A. 

200 



Para 2.B. 

500 



Para 2.C..-............ 

2000 

SA227-AC 

AC420 thru AC551. 

227-A27-004 

One time only. 



227-27-006 



Par a. 2.A. 

200 



Para 2.B. 

500 



Para 2.C ....... 

2000 


AC406, AC415, AC416. AC552 thru AC601. AC603.. 

227-27-006 




Para 2.A _____ 

200 



Para. 2.B.......... 

500 



Para 2.C. 

2000 
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Model 

Serial No. 

Fairchild service bulletin 

Compliance 
Interval hrs-time in 
service 

SA227-TT 

TT421 thru TT526, TT528, TT530 thru TT535 . 

227-A27-004 

One time only. 


227-27-006 

Para. 2.A. .... 

200 



Para. 2.B. .. 

500 



Para. 2.C. .. . . .. . 

2000 


TT527 TT529 TT536 thru TT541 . 

227-27-004 

One time only. 

SA227-AT 

AT423* thru AT526. AT528, AT530 thru AT535, AT537 thru 
AT549. 

227-A27-004 

227-27-006 

Para. 2.A. ..... 

One time only. 

200 



Para. 2 B . 

500 



Para. 2.C.. .-. . . 

2000 


AT550 thru AT585 ............. 

227-27-006 



Para. 2.A .... 

200 



Para. 2.B ................................... 

500 



Para. 2.C ....... ... . . 

2000 





(b) Modify and/or inspect those Model 
SA226 and SA227 series airplanes which are 
equipped with the Conrac SAS system (per 
STC SA4725SW) in accordance with Table 2 
as follows: 

Tuble 2 

When performing a functional check of the 
SAS Servo (Bendix only) allow the servo to 
run for a minimum of 5 minutes prior to 
accomplishing the functional check. If the 
temperature is below 0 * C, allow the servo 
(Bendix only) to run for a minimum of 10 
minutes prior to accomplishing the functional 
check. 


Model 

Fairchild service 
bulletin 

Compli¬ 
ance 
interval 
hrs-time 
in service 

Any applicable 

226-27-037 


Model SA226 

Para. 2.A. 

200 

and SA227 

Para. 2.B. 

500 

airplanes 

incorporating 

STC SA 4725SW. 

Para. 2.C.. 

2000 


Note 1: The current issue date and subject 
matter of the Service Bulletins specified in 
Table 1 are as follows: 

(1) 22G-A27-024—“Flight controls— 
Elevator," dated 11/13/79. 

(2) 226-A27-028—"Flight controls—Rudder 
and Elevator." dated 12/11/80. 

(3) 226-A27-033—"Flight controls— 
Elevator." dated 12/3/82, revised 1/6/83. 

(4) 227-A27-004—"Flight controls— 
Elevators," dated 12/3/82, revised 1/6/83. 

(5) 226-27-037—"Conroe SAS System— 
Inspection and Recalibration," dated 2/15/85, 
revised 4/15/88. 

(6) 226-27-038—"Rosemount SAS System— 
Inspection and Recalibration." dated 2/15/85, 
revised 1/16/90. 

(7) 227-27-006—"Conrac SAS System— 
Inspection and Recalibrations," dated 2/15/ 
85, revised 4/15/88. 

(c) If the inspections specified in 
paragraphs (a) and (b) of this AD necessitate 
replacement of the servo pusher, sssure that 
the replacement unit is either new, 
overhauled, or meets the limits of the 
electrical test specified in the above revised 
service bulletins. 


(d) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(e) An alternate method of compliance or 
adjustment of the initial or repetitive 
compliance times which provides an 
equivalent level of safety may be approved 
by the Manager, Airplane Certification 
Office, Fort Worth, Texas 76193-0150; 
Telephone (817) 624-5150. 

Note 2: The request should be forwarded 
through an FAA Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Airplane Certification Office, Fort 
Worth. Texas. 

All persons affected by this directive may 
obtain copies of the documents referred to 
herein upon request to the Fairchild Aircraft 
Corporation. P.O. Box 790490, San Antonio, 
Texas 78279-0490; or may examine these 
documents at the FAA. Central Region, Room 
1558, 601 E. 12th Street, Kansas City, Missouri 
64106. 

This amendment revises AD 85-22-06, 
Amendment 39-5158. 

This amendment becomes effective on 
October 19,1990. 

Issued in Kansas City. Missouri, on 
September 13,1990. 

Don C. Jacobsen, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 90-23596 Filed 10-4-60; 8:45 am] 

BILLING CODE 4910-13-*! 


14CFR Part 71 

(Airspace Docket No. 90-ASW-34] 

Establishment of Transition Area: 
Hamilton, TX 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This action establishes a 
transition area at Hamilton, TX. The 
development of a new standard 
instrument approach procedure (SIAP) 
to the Hamilton Municipal Airport, 
utilizing the new Hamilton 
Nonriirectional Radio Beacon (NDB), 


necessitates this action. This action will 
provide adequate controlled airspace for 
all aircraft executing this new SIAP to 
the Hamilton Municipal Airport. The 
status of the Hamilton Municipal Airport 
is hereby changed from visual flight 
rules (VFR) to instrument flight rules 
(IFR). 

EFFECTIVE DATE: 0901 u.t.c., December 
13,1990. 

FOR FURTHER INFORMATION CONTACT: 

Mark F. Kennedy, System Management 
Branch, Air Traffic Division. Southwest 
Region. Department of Transportation, 
Federal Aviation Administration, Fort 
Worth, TX 76193-0530, telephone (817) 
624-5561. 

SUPPLEMENTARY INFORMATION: 

History 

On July 10,1990, the FAA proposed to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to establish 
a transition area at Hamilton, TX (55 FR 
28228). The proposed action would 
establish a transition area to 
accommodate a new NDB SIAP to 
Runway 36 at the Hamilton Municipal 
Airport. Subsequent to the issuance of 
the NPRM, it was discovered that the 
arrival area extension was incorrectly 
described as extending to the north. 

This action will amend the arrival area 
extension and provide airspace 
protection for the planned NDB SIAP to 
Runway 36. 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.181 of part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.8F, dated January 2, 
1990. 
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The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations will 
establish a transition area located at 
Hamilton, TX. The development of a 
new NDB Runway 36 SLAP to the 
Hamilton Municipal Airport has made 
this action necessary. The intended 
effect of this action is to provide 
adequate controlled airspace for all 
aircraft executing this new SIAP. 
Coincident with this action will be the 
changing of the status of Hamilton 
Municipal Airport from VFR to IFR. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Transition areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended as follows; 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS. AREA LOW ROUTES. 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a). 1510; 
Executive Order 10654; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12.1983); 14 
CFR 11.69. 

§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Hamilton, TX [New] 

That airspace extending upward from 700 
feet above the surface within a 0.5-miie 
radius of the Hamilton Municipal Airport 
(latitude 3r40T5" N.. longitude WWiS" W.). 
and 1.5 miles each side of the 182' bearing of 
the Hamilton NDB (latitude 31 # 37T2" N.. 
longitude 98'08'50" W.). extending from the 
8.5*mi!e radius area to 11 miles south of the 
Hamilton Municipal Airport. 


Issued in Fort Worth, TX, on September 17, 
1990. 

Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region . 

[FR Doc. 90-23597 Filed 10-4-90; 8:45 am) 

O'LUNG CODE 4*10-13-* 


14 CFR Part 71 

(Airspace Docket No. 90-AGL-6] 

Alteration to Transition Area; Rapid 
City. SD. 

agency: Federal Aviation 
Administration (FAA), DOT. 

action; Final rule. 


summary: The nature of this action is to 
alter the existing 1200’ Rapid City, SD, 
transition area description to improve 
the departure/arrival flow of traffic in 
the Rapid City. SD/Ellsworlh Air Force 
Base (AFB) area. Tlie density of traffic 
and the type of operations in airspace 
surrounding the terminal areas create a 
need for altering the transition area. 
There is an increasing number of Visual 
Flight Rules (VFR). Instrument Flight 
Rules (IFR), and military aircraft 
operating in the vicinity. The intended 
effect of this action is to segregate VFR, 
IFR. and military aircraft and enhance 
aviation safety. 

EFFECTIVE DATE: 0901 utc, December 13. 
1990. 


FOR FURTHER INFORMATION CONTACT: 

Douglas F. Powers, Air Traffic Division. 
System Management Branch, AGL-530, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7568. 

SUPPLEMENTARY INFORMATION: 

History 

On Monday, July 23,1990, the Federal 
Aviation Administration (FAA) 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to alter the 1200’ transition area 
airspace near Rapid City, SD (55 FR 
29859). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. 

Except for editorial changes, this 
amendment is the same as that 
proposed in the notice. Section 71.181 of 
part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6F dated January 2,1990. 


The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations alters the 
1200’ transition area airspace near 
Rapid City, SD. The present 1200' 
transition area is being modified to 
improve the departure/arrival flow of 
traffic in the Rapid City/Ellsworth AFB 
area. The modification to the existing 
airspace will extend the existing 1200’ 
transition area to the south starting at a 
point on the existing 53-mile radius 
circle at lat. 43°40'00" N.. long. 

102°16'30" W.; to lat. 43*40'00" N., long. 
102°'00'00" W.; to lat. 43°00'00'' N.. long. 
102°00'00" W.; to lat. 43°00'00” N., long. 
104°30'00“ W.; to lat. 43°28'30” N., long. 
104°30’00" W.; to a point on the 53-mile 
radius circle at 43°39 , 00“ N.. long. 
103°55'00” W. 

Altering the 1200’ transition area will 
provide an increased capability for 
aircraft separation, enable air traffic 
control to provide IFR service to aircraft 
in a controlled environment for 
transitioning to and from the en route air 
traffic control system by providing 
expanded radar vectoring services, off- 
course climbs/descents, and more direct 
routings. In addition, the controlled 
airspace will reduce aircraft operating 
costs, fuel consumption, and will 
provide controlled airspace for routing 
aircraft around extensive military 
activity. 

Aeronautical maps and charts will 
reflect the defined area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rules 
requirements. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation Safety, Transition areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
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Aviation Regulations (14 CFR part 71) is 
amended, as follows: 

PART 71[AMENDED] 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 100(g) 
(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69. 

§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Rapid City. SD [Amended] 

Remove the words “and that airspace 
extending upward from 1,200 feet above the 
surface within a 53-mile radius of Ellsworth 
AFB (lat. 44*08*45“ N. long. 103*0615“ W.).“ 
Substitute with the words “and that airspace 
extending upward from 1,200 feet above the 
surface bounded by a line beginning at lat. 
43*40 00“ N., long. 102*16*30“ W.; to lat. 
43*40*00“ N„ long. 102*00*00“ W.; to lat. 
43*00*00“ N. long. 102*00*00" W.: to lat. 

43*00 00" N.. long. 104 o 30*00“ W.; to lat. 
43*28*30“ N., long. 104*30 00“ W.; to lat. 
43*39'00“ N., long. 103*55 00“ W.; thence 
clockwise via the 53-mile radius circle of 
Ellsworth AFB (lat. 44*08*42“ N.. long. 
103°06'11“ W.); to point of beginning." 

Issued in Des Plaines, Illinois on September 
17,1990. 

Teddy W. Burcham, 

Manager, Air Traffic Division . 

[FR Doc. 90-23598 Filed 10-4-90: 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 

[Airspace Docket No. 9O-ASO-10] 

Amendment to Control Zone, Key 
West, FL; Correction 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Correction to Final rule. 

summary: This action corrects a 
typographical error with reference to the 
“231° bearing from the Key West NAS 
UHF RBN * * V Therefore, on page 
35297 of the Federal Register, Document 
90-ASO-10, in the issue of Wednesday, 
August 29.1990, change the bearing from 
Key West NAS UHF RBN to read “251°." 

FOR FURTHER INFORMATION CONTACT: 

James G. Walters, Airspace Section, 
System Management Branch. Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20638, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 


Issued in East Point, Georgia, on September 
14,1990. 

Don Ca98, 

Acting Manager, Air Traffic Division, 
Southern Region. 

(FR Doc. 90-23601 Filed 10-4-90; 8:45 am) 
BILLING CODE 4910-1S-M 


DEPARTMENT OF COMMERCE 
Bureau of Export Administration 

15 CFR Parts 770 and 771 
[Docket No. 900810-0210] 

Revision of General License GLV 
Requirements 

agency: Bureau of Export 
Administration, Commerce. 
action: Interim rule with request for 
comments. 

SUMMARY: Section 771.5 of the Export 
Administration Regulations (EAR) (15 
CFR 771.5) permits the export of certain 
commodities of limited value to Country 
Groups Q, T, and V under General 
License GLV. This rule amends § 771.5 
by permitting a shipment made under 
General License GLV to exceed the 
applicable GLV dollar value limit when 
the shipment is a consolidation of two or 
more separate orders, each of which 
qualifies for General License GLV. 

Previously, GLV dollar value 
limitations applied to the shipment as a 
whole, instead of each individual order 
within a shipment. Under the previous 
arrangement, a single shipment could 
not contain commodities, controlled 
under the same entry on the Commodity 
Control List, whose net value exceeded 
the GLV dollar value limit for that entry. 
This rule applies the GLV dollar value 
limits to each order, separately—not to 
the entire shipment. 

This interim rale will permit exporters 
to consolidate GLV-sized orders in the 
same shipment. Exporters will benefit 
from this change because the 
consolidation of GLV-sized orders into a 
single shipment will no longer make the 
shipment ineligible for export under 
General License GLV—unless the 
maximum allowable number of GLV 
orders is exceeded. 

The rale creates a twelve order per 
year limit for GLV shipments from one 
exporter to the same ultimate or 
intermediate consignee. This limit is 
designed to provide exporters with 
adequate flexibility to make emergency 
or one-of-a-kind shipments to regular 
customers, 89 well as occasional 
shipments to infrequent customers; this 
is the purpose for which General License 
GLV wa9 created. 


Other changes made by this rule 
include the addition of guidelines for 
GLV shipments where two or more GLV 
dollar value limits apply and a list of 
criteria describing what constitutes a 
legitimate GLV-sized order. 

These changes sre designed to reduce 
the number of inadvertent errors that 
can occur when making a GLV 
shipment, while retaining a degree of 
flexibility consistent with the purpose of 
General License GLV. 
dates: This rule is effective October 5, 
1990. Comments must be received by 
November 5,1990. 

ADDRESSES: Written comments (six 
copies) should be sent to: Willard 
Fisher, Office of Technology and Policy 
Analysis, Bureau of Export 
Administration, Department of 
Commerce, P.O. Box 273, Washington, 

DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Willard Fisher, Regulations Branch, 
Bureau of Export Administration, 
Telephone: (202) 377-3850. 

SUPPLEMENTARY INFORMATION: 

Rulemaking Requirements 

1. This rule complies with Executive 
Order 12291 and Executive Order 12661. 

2. This rule involves a collection of 
information subject to the Paperwoik 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). This collection has been approved 
by the Office of Management and 
Budget under control number 0607-0013. 

3. This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 
assessment under Executive Order 
12612. 

4. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553), or by any other law. under sections 
603(a) and 604(a) of the Regulatory 
Flexibility Act (5 U.S.C. 603(a) and 
604(a)) no initial or final Regulatory 
Flexibility Analysis has to be or will be 
prepared. 

5. The provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, the opportunity for public 
participation, and a delay in the 
effective date, are inapplicable because 
this regulation involves a foreign and 
military affairs function. This rule does 
not impose a new control. No other law 
requires that a notice of proposed 
rulemaking and an opportunity for 
public comment be given for this rule. 

However, because of the importance 
of the issues raised by these regulations, 
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this rule is issued in interim form and 
comments will be considered in the 
development of final regulations. 
Accordingly, the Department encourages 
interested persons who wish to 
comment to do so at the earliest 
possible time to permit the fullest 
consideration of their views. 

The period for submission of 
comments will close November 5.1990. 
The Department will consider all 
comments received before the close of 
the comment period in developing final 
regulations. Comments received after 
the end of the comment period will be 
considered if possible, but their 
consideration cannot be assured. The 
Department will not accept public 
comments accompanied by a request 
that part or all of the material be treated 
confidentially because of its business 
proprietary nature or for any other 
reason. The Department will return such 
comments and materials to the person 
submitting the comments and will not 
consider them in the development of 
fmal regulations. All public comments 
on these regulations will be a matter of 
public record and will be available for 
public inspection and copying. In the 
interest of accuracy and completeness, 
the Department requires comments in 
written form. Oral comments must be 
followed by written memoranda, which 
will also be a matter of public record 
and will be available for public review 
and copying. Communications from 
agencies of the United States 
Government or foreign governments will 
not be made available for public 
inspection. 

The public record concerning these 
regulations will be maintained in the 
Bureau of Export Administration 
Freedom of Information Records 
Inspection Facility, room 4518, 
Department of Commerce, 14th Street 
and Pennsylvania Avenue, NW., 
Washington. DC 20230. Records in this 
facility, including written public 
comments and memoranda summarizing 
the substance of oral communications, 
may be inspected and copied in 
accordance with regulations published 
in part 4 of title 15 of the Code of 
Federal Regulations. Information about 
the inspection and copying of records at 
the facility may be obtained from 
Margaret Cornejo. Bureau of Export 
Administration Freedom of Information 
Officer, at the above address or by 
calling (202) 377-2593. 

List of Subjects 

15 CFR Part 770 

Administrative practice and 
procedure, Exports. 


15 CFR Part 771 

Exports, Reporting and recordkeeping 
requirements. 

Accordingly, parts 770 and 771 of the 
Export Administration Regulations (15 
CFR part 768-799) are amended as 
follows: 

PART 770—(AMENDED] 

1. The authority citation for 15 CFR 
part 770 is revised to read as follows: 

Authority: Pub. L 96-72,93 Stat. 503 (50 
U.S.C. app. 2401 et seg.). as amended by Pub. 
L. 97-145 of December 29.1981. by Pub. L. 99- 
64 of July 12,1985, and by Pub. L 100-418 of 
August 23.1988; E.0.12525 of July 12,1985 (50 
FR 28757. July 18.1985). Secs. 203, 205, Pub. L 
95-223, Title U. 91 Stat. 1826,1628 (50 U.S.C 
1702,1704); Executive Order No. 12730 of 
September 30,1990 (55 FR 40373, October 2, 
1990). 

2. In 5 770.2, the definition of “single 
shipment’* is revised to read as follows: 

§ 770.2 Definitions of terms. 

* • * * • 

Single shipment All commodities 
moving at the same time from one 
exporter to one consignee or 
intermediate consignee on the same 
exporting carrier even though these 
commodities will be forwarded to one or 
more ultimate consignees. Commodities 
being transported in this manner shall 
be treated as a single shipment even if 
the commodities represent more than 
one order or are in separate containers. 
***** 

PART 771—(AMENDED] 

3. The authority citation for 15 CFR 
part 771 is revised to read as follows: 

Authority: Pub. L 96-72, 93 Stat. 503 (50 
U.S.C. app. 2401 et seq .). as amended by Pub. 
L 97-145 of December 29.1981, by Pub. L 99- 
64 of July 12.1985, and by Pub. L. 100-418 of 
August 23.1988; E.0.12525 of July 12,1985 (50 
FR 28757, July 10,1985); Pub. L. 95-223 of 
December 28,1977 (50 U.S.C. 1701 et seq.); E. 
0.12532 of September 9.1985 (50 FR 36861, 
September 10,1985) as affected by notice of 
September 4.1986 (51 FR 31925, September 8, 
1988); Pub L 99-440 of October 2,1988 (22 
U.S.C. 5001 et seq.); and E.0.12571 of 
October 27.1986 (51 FR 39505, October 29. 
1986). Secs. 203, 205, Pub. L 95-223, title a 91 
Stat. 1626, ie28 (50 U.S.C. 1702.1704); 
Executive Order No. 12730 of September 30, 
1990 (55 FR 40373, October 2,1990). 

4. In 5 771.5. paragraphs (a), (b), and 
(c) are revised and a new paragraph (f) 
is added as follows: 

§ 771.5 Genoral License GLV; shipments 
of limited value. 

(a) Scope. A general license 
designated GLV is established subject to 
the provisions of this 8 771.5, authorizing 


the export of any commodities on the 
Commodity Control List (Supplement 
No. 1 to 5 799.1 of this subchapter), as 
follows: 

(1) To a destination in Country Group 
T or V, provided that the net value of 
the commodities included in the same 
order and controlled under the same 
entry on the Commodity Control List 
does not exceed the amount specified 
for Country Group T or V in the “GLV $ 
Value Limit** paragraph for that entry; 

(2) To a destination in Country Group 
Q, provided that the net value of the 
commodities included in the same order 
and controlled under the same entry on 
the Commodity Control List does not 
exceed the amount specified for Country 
Group Q in the “GLV $ Value Limit*' 
paragraph for that entry; 

(3) From the U.S. Virgin Island to the 
British Virgin Islands, provided that— 

(1) The net value of the commodities 
included in the same order and 
controlled under the same entry on the 
Commodity Control List does not exceed 
the amount specified for Country Group 
T in the “GLV $ Value Limit” paragraph 
for that entry; or 

(ii) The net value of the shipment does 
not exceed $500; whichever is greater. 

(b) Definitions —(1) Order . The term 
“order” as used in this § 771.5 means a 
communication from a person in a 
foreign country or that person’s 
communication from a person in a 
foreign country or that person’9 
representative expressing an intent to 
import commodities from the exporter. 
Although all of the details of the order 
need not be finally determined at the 
time of export, terms relating to the 
kinds and quantities of the commodities 
to be exported, as well as the selling 
prices of these commodities, must be 
finalized before the goods can be 
presented for export under General 
License GLV. 

(2) Net value for GLV shipments. The 
actual selling price of the commodities 
that are included in the same order and 
are controlled under the same entry on 
the Commodity Control List, less 
shipping charges, or the current market 
price of the commodities to the same 
type of purchaser in the United States, 
whichever is the larger. In determining 
the actual selling price or the current 
market price of the commodity, the 
value of non-reusable containers in 
which the commodity is being exported 
may be excluded. W r here the total value 
of the non-reusable containers and their 
contents must be shown on Shipper’s 
Export Declarations under one Schedule 
B Number, the exporter, in effecting a 
shipment under General License GLV, 
shall indicate the “net value” of the 
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contained commodity immediately 
below the description of the commodity. 

(3) Single shipment. All commodities 
moving at the same time from one 
exporter to one consignee or 
intermediate consignee on the same 
exporting carrier even though these 
commodities will be forwarded to one or 
more ultimate consignees. Commodities 
being transported in this manner shall 
be treated as a single shipment even if 
the commodities represent more than 
one order or are in separate containers. 

(c) Additional eligibility requirements 
and restrictions —(1) Eligible orders. To 
be eligible for inclusion in a GLV 
shipment, orders must meet the 
following criteria: 

(1) Order must not exceed the 
applicable GLV dollar value limits. An 
order is eligible for shipment under 
General License GLV when the "net 
value" of the commodities controlled 
under the same entry on the Commodity 
Control List does not exceed the amount 
specified in the "GLV $ Value Limit" 
paragraph for that entry. A GLV 
shipment may include more than one 
eligible order because GLV eligibility is 
based on the "net value" of the 
commodities in each order, instead of 
the "net value" of the commodities in 
the shipment. 

(ii) Orders shall not be split to meet 
the applicable GLV dollar limits. An 
order that exceeds the applicable GLV 
dollar value limit shall not be 
misrepresented as two or more orders, 
or split among two or more shipments, 
to give the appearance of meeting the 
applicable GLV dollar value limit. 
However, an order that meet all the 
GLV eligibility requirements, including 
the applicable GLV dollar value limit, 
may be split among two or more 
shipments. 

(iii) Orders must be legitimate. 
Exporters and consignees shall not, 
either collectively or individually, 
structure or adjust orders to meet the 
applicable GLV dollar value limits. 

(2) Restriction on number of GLV 
orders. An exporter shall not ship more 
than twelve orders per calendar year to 
the same ultimate consignee or 
intermediate consignee pursuant to the 
provisions of this $ 771.5. This twelve 
order per year limit applies to shipments 
to the same ultimate consignee even 
though the shipments are made through 
more than one intermediate consignee. 
There is no restriction on the number of 
orders that may be included in a 
shipment, except that the twelve orders 
per year limit must not be exceeded. 

(3) Orders where two or more GL V 
dollar value limits apply. An order may 
include commodities that are controlled 
under more than one entry on the 


Commodity Control List In this case, the 
net value of the entire order may exceed 
the GLV dollar value for any single 
entry on the commodity Control List 
However, the net value of the 
commodities controlled under each 
Commodity Control List entry shall not 
exceed the GLV dollar value limit 
specified for that entry. 

Example: An order includes commodities 
valued at $8,000. The order consists of 
commodities controlled under two 
Commodity Control List entries, 1522A and 
1565A. Commodities in the order controlled 
under 1522A are valued at $3,000 while those 
controlled under 1565A are valued at $5,000. 
Since the net value of the commodities 
controlled under each entry falls within the 
CLV dollar value limits applicable to that 
entry, the order may be shipped under 
General License GLV. 

(4) Prohibition against evasion of 
validated export license requirements. 

. Any device involving the use of General 
License GLV to evade validated export 
license requirements is prohibited. Such 
devices include, but are not limited to, 
the splitting or structuring of orders to 
meet applicable GLV dollar value limits, 
as prohibited by paragraphs (c)(l)(ii) 
and (c)(l)(iii) of this section. 

• • * * • 

(f) Recordkeeping requirements. 
Exporters must keep records of ail 
shipments made under General License 
GLV in accordance with the provisions 
of i 707.13 of this subchapter. These 
records must include sufficient 
information to permit the Bureau of 
Export Administration to verify the 
eligibility of each order that was 
shipped under General License GLV. 

Dated: September 27.1990. 

Michael P. Galvin, 

Assistant Secretary for Export 
Administration. 

[FRDoc. 90-23358 Filed 10-4-90; 8:45 am] 

BILLING CODE 3510-01-M 


15 CFR Parts 770, 771, 774, 778, 779, 
785,786,787, 791, and 799 

[Docket No. 900672-02601 

German Democratic Republic; Change 
In Country Group Status and 
Elimination of General License GDR 

agency: Bureau of Export 
Administration, Commerce. 
action: Final rule. 

SUMMARY: On June 29,1990 [55 FR 
26652), the Bureau of Export 
Administration (BXA) published an 
interim rule establishing "General 
License GDR; Exports to the German 
Democratic Republic" reducing licensing 


requirements on trade with the German 
Democratic Republic. This interim rule 
was designed to facilitate the transition 
by the Federal German Republic and the 
German Democratic Republic toward 
unification. 

As a result of the political unification 
of the German Democratic Republic 
with the Federal German Republic on 
October 3,1990, BXA is amending the 
export Administration Regulations 
(EAR) (15 CFR 730-799) to remove the 
German Democratic Republic from the 
list of proscribed countries listed in 
Country Group Y and to eliminate 
General License GDR. 

As of October 3,1990, the German 
Democratic Republic ceases to exist. 

The Federal Republic of Germany as 
defined in the EAR contains the 
territories previously under the German 
Democratic Republic. 

Exporters who have been using 
General License GDR will now be able 
to use General License GOT. The 
commodities eligible for export under 
General License GCT are all "A" level 
commodities that are not spedfinally 
excluded by the "Commodities Not 
Eligible for GCT ’ paragraphs located in 
certain ECCNs. The exclusion 
paragraphs apply to those commodities 
that exceed the GFW or G-COCOM 
eligibility levels. 

In addition, all Special license 
procedures and General Licenses 
currently available to the Federal 
Republic of Germany will be extended 
to the territory previously in the German 
Democratic Republic and now in the 
Federal Republic of Germany. 

EFFECTIVE date: This rule is effective 
October 3,1990. 

FOR FURTHER INFORMATION CONTACT: 

Patricia Muldonian. Regulations Branch, 
Office of Technology and Policy 
Analysis, Bureau of Export 
Administration, Telephone; (202) 377- 
2440. 

SUPPLEMENTARY INFORMATION: 

Rulemaking Requirements 

1. This rule is consistent with 
Executive Orders 12291 and 12681. 

2. This rule involves collections of 
information subject to the requirements 
of the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq .). Affected OMB 
controlled collections include 0694-0005, 
0694-0007, and 0694-0010. 

3. This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 
assessment under Executive Order 
12612. 

4. Because a notice of proposed 
rulemaking and an opportunity for 
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public comment are not required to be 
given for this rule by section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553). or by any other law, under sections 
603(a) and 604(a) of the Regulatory 
Flexibility Act (5 U.S.C. 603(a) and 
604(a)) no initial or final Regulatory 
Flexibility Analysis has to be or will be 
prepared 

5. The provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, the opportunity for public 
participation, and a delay in the 
effective date, are inapplicable because 
this regulation involves a foreign and 
military affairs function. The rule does 
not impose a new control. No other law 
requires that a notice of proposed 
rulemaking and an opportunity for 
public comment be given for this rule. 

Accordingly, it is being issued in final 
form. However, comments from the 
public are always welcome. Comments 
should be submitted to Patricia 
Muldonian, Office of Technology and 
Policy Analysis, Bureau of Export 
Administration, Department of 
Commerce, P.O. Box 273, Washington. 

DC 20044. 

List of Subjects 

15 CFR Part 770 

Administrative practice and 
procedure, Exports. 

15 CFR Parts 771, 774. 736, and 799 

Exports, Reporting and recordkeeping 
requirements. 

15 CFR Part 773 

Exports, Nuclear energy, Reporting 
and recordkeeping requirements. 

15 CFR Part 779 

Computer technology, Reporting and 
recordkeeping requirements. Science 
and technology. 

15 CFR Part 785 
Communist countries, Exports. 

15 CFR Part 787 

Boycotts, Exports, Law enforcement, 
Penalties, Reporting and recordkeeping 
requirements. 

15 CFR Part 791 

Exports. Reporting and recordkeeping 
requirements, Science and technology. 

Accordingly, parts 770, 771, 774, 778, 
779, 785, 786, 787, 791, and 799 of the 
Export Administration Regulations (15 
CFR parts 730-799) are amended as 
follows: 

1 . The authority citations for parts 77 1 , 
779, 785, 788, 787, and 799 are revised to 
read as follows: 


Authority: Pub. L. 96-72, 93 Stat. 503 (50 
U.S.C. app. 2401 et se?.), as amended by Pub. 

L. 97-145 of December 29.1981, by Pub. L. 99- 
64 of July 12.1985 and by Pub. L100-418 of 
August 23.1988; E.0.12525 of July 12.1985 (50 
FR 28757, July 16,1985); Pub. L. 95-223 of 
December 28.1977 (50 U.S.C. 1701 et seq.)\ 

E.0.12532 of September 9.1985 (50 FR 36861. 
September 10,1985) as affected by notice of 
September 4.1986 (51 FR 31925, September 8. 
1988); Pub. L 99-440 of October 2.1988 (22 
U.S.C. 5001 et seq.)\ and E.0.12571 of 
October 27.1986 (51 FR 39505. October 29. 
1986). Secs. 203, 205. Pub. L 95-223. Title II. 

91 Stat. 1626,1628 (50 U.S.C. 1702,1704); 
Executive Order No. 12730 of September 30, 
1990 (55 FR 40373. October 2,1990). 

2. The authority citations for parts 770, 
774, 778, and 791 are revised to read as 
follows: 

Authority: Pub. L. 96-72. 93 Stat. 503 (50 
U.S.C. app. 2401 et seq.), as amended by Pub. 
L. 97-145 of December 29.1981, by Pub. L 99- 
64 of July 12.1935 and by Pub. L 100-418 of 
August 23.1988; E.0.12525 of July 12,1985 (50 
FR 28757, July 16.1985). Secs. 203, 205, Pub. L. 
95-223, Title II. 91 Stat. 1626,1620 (50 U.S.C. 
1702.1704); Executive Order No. 12730 of 
September 30,1990 (55 FR 40373. October 2, 
1990). 

PART 770—[AMENDED] 

3. Section 770.9 is revised to read as 
follows: 

§ 770.9 Shipments that transit country 
group Y or Z en route to any other 
destination. 5 

The export from the United States of 
commodities or technical data to be 
unladen from a vessel or aircraft in 
Country Group Y or Z, or to move in 
transit through Country Group Y or Z en 
route to Canada or a destination in 
Country Group Q. S, T, V, or W. is 
hereby prohibited unless a validated 
license specifically authorizes the 
transshipment of intransit shipment, or 
both except an export of technical data 
or a commodity not identified by the 
code letter “A”, “B M , or “M" following 
the Export Control Commodity Number 
on the Commodity Control List, to any 
destination not in Country Group Y or Z, 
provided that the shipment is exportable 
under a general license directly from the 
United States to the country of transit or 
unlading in Country Group Y or Z. 
(Transshipment authority does not 
relieve any person from complying with 
foreign laws. Sec § 774.9 of this 
subchapter.) 


• See 8 772.8(b) of this aubchapter with respect to 
filing applications for validated licenses to export 
commodities that will be unladen from a vessel or 
aircraft in Country Group Y or Z en route to a 
destination in any other country group. 


Supplement No. 1 to Part 770 — 
(Amended] 

4. Supplement No. 1 to part 770 is 
amended by removing the entry 
“German Democratic Republic 
(including East Berlin)” listed under 
Country Group Y. 

PART 771—[AMENDED 1 
§771.26 [Removed] 

5. Section 771.28 is removed. 

PART 774—[AMENDED] 

§774.2 [Amended] 

6. Section 774.2(1) is removed. 

PART 778—[AMENDED] 

Supplement No. 2 to Part 778—[Amended] 

7. Supplement No. 2 to part 778 is 
amended by removing the entries for 
Germany, East and Germany. West 
immediately following the reference to 
“Gambia, The” and by adding a new 
entry “Germany (Federal Republic of 
Germany)*’. 

PART 779—[AMENDED] 

§ 77S.4 [Amended] 

8. Section 779.4(f) is amended by 
removing the introductory text 
immediately following the heading of 
paragraph (f). 

PART 785—[AMENDED] 

§ 785.2—[Amended] 

9. Section 785.2(a)(1) is amended in 
the third sentence by removing the 
reference “German Democratic 
Republic,". 

PART 786-1 AMENDED] 

10. Section 786.6 is amended by 
revising paragraph (a)(l)(ii) and by 
revising paragraph (c)(2) to read as 
follows: 

§ 786.S Destination control statements. 

(a) * 

( 1 ) * * * 

(ii) General License GLV, GTF-US, 
GTE, GLR, GFW, G-COM, G-COCOM. 
GCT, or G-CEU. 

***** 

(c) * * # 

(2) General license shipments. For a 
shipment under any general license, 
except General Licenses G-COCOM 
and GCT, any of the three destination 
control statements in paragraph (d) of 
this section may be used. For shipments 
under General Licenses G-COCOM or 
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GCT exporters must U9e Statement No. 1 
or 2. 


PART 787—[AMENDED] 

§ 787.13 [Amended] 

11. Section 737.13(c) is amended in the 
second sentence by removing *771.26," 
immediately following the reference 
“771.25.". 

PART 791—[AMENDED] 

§791.1 [Amended] 

12. Section 791.1(d) is amended by 
removing the reference “the German 
Democratic Republic (including East 
Berlin)/’ listed in the definition 
“Controlled Countries." 

PART 799—[AMENDED] 

Supplement No. 1 to § 799.1 [Amended] 

13. In Supplement No. 1 to § 799.1 [the 
Commodity Control List), the entries 
listed below are amended by revising 
the phrase “ General Licenses GCT or 
GDR:" to read “ General License GCT:" 
in the heading of the Commodities Not 
Eligible for General Licenses GCT or 
GDR paragraph for each entry: 

A. In Commodity Group 0, Metal- 
Working Machinery: ECCN 2018A; 

B. In Commodity Croup 1, Chemical 
and Petroleum Equipment ECCN 2118A; 

C. In Commodity Group 3, General 
Industrial Equipment ECCNs 3336A, 
1355A, 1357A. 1361A, 1362A, 1385A, and 
1388A; 

D. In Commodity Group 4. 
Transportation Equipment: ECCNs 
1417A, 1418A, 1480A, and 1485A; 

E. In Commodity Group 5, Electronics 
and Precision Instruments: ECCNs 
1501 A, 1510A, 1516A, 1517A, 1527A, 
1529A, 1531 A, 1533A, 1553A, 1564A. 

1565A, 1585A, and 1595A; 

F. In Commodity Group 6, Metals, 
Minerals, and Their Manufactures: 
ECCNs 3604A and 3609A; and 

G. In Commodity Group 7, Chemicals, 
Metalloids, Petroleum Products and 
Related Materials: ECCNs 1715A, 1746A, 
and 1763A. 

Supplement No. 1 to § 799.1 [Amended] 

12. In Supplement No. 1 to § 799.1 (the 
Commodity Control List), the entries 
listed below are amended by removing 
the "Commodities Not Eligible for 
General Licenses GDR: Entire entry " 
paragraph for each entry: 

A. In Commodity Group 1, Chemical 
and Petroleum Equipment: ECCNs 2120A 
and 3131A; 

B. In Commodity Croup 2, Electrical 
and Power-Generating Equipment: 

ECCN 3261A; 


C. In Commodity Group 3, General 
Industrial Equipment: ECCNs 2317A, 
2319A, 3362A. and 3363A; 

D. In Commodity Group 4, 
Transportation Equipment: ECCNs 
240GA, 2409A, 2410A, 2414A. 2418A. and 
2460A; 

E. In Commodity Group 6. Metals. 
Minerals, and Their Manufactures: 
ECCNs 2603A, 3605A, 3607A, 36C8A, and 
2616A; 

F. In Commodity Group 7, Chemicals. 
Metalloids, Petroleum Products and 
Related Materials: ECCNs 2708A, 3709A, 
and 3711A; and 

G. In Commodity Group 9, 
Miscellaneous: ECCN9 2901A and 
2913A. 

Dated: October 2,1990. 

James M. Lt Many on, 

Deputy Assistant Secretary for Export 
Administration. 

[FR Doc. 90-23664 Filed 10-4-90; 8:45 am] 
BILLING CODE 351&-0T-M 


15 CFR Part 771 
[DocketNo. 90825-02251 

Removal of Controls on U.S. Aircraft 
on Temporary Sojourn to Country 
Groups W and Y Under General 
License GATS 

agency: Bureau of Export 
Administration, Commerce. 
action: Final rule. 

summary: General License GATS 
authorizes the departure to all 
destinations of foreign-registered 
aircraft that have been in the United 
States on a temporary sojourn as well as 
the departure to certain destinations of 
U.S. civil aircraft for temporary sojourn 
abroad. This rule amends General 
License GATS to permit all U.S.- 
registered civil aircraft to depart for 
Country Groups W and Y without 
obtaining a validated license. 

Previously, General License GATS 
authorized the departure of such aircraft 
to Country Groups W and Y only if the 
aircraft were operating under Federal 
Aviation Administration certificates. 

Restrictions on private U.S. civil 
aircraft were maintained for national 
security reasons, primarily because of 
the risk of diversion of sensitive 
equipment. However, experience has 
indicated that the risk of diversion is no 
longer a problem. Due to the changing 
political-economic environment in 
Eastern Europe, there has been a recent 
increase in license applications for 
temporary sojourn of corporate aircraft 
to those countries. Eliminating 
restrictions on private aircraft travel to 


Country Groups W and Y is intended l'> 
benefit U.S. competitiveness in the 
evolving East European market withou l 
harming national security. 

E FF ECTIVE DATE: 111 is rule is effective 
October 5.1990. 

FOR FURTHER INFORMATION CONTACT: 

Sharon Gongwer, Regulations Branch, 
Office of Technology and Policy 
Analysis, Bureau of Export 
Administration, Telephone: (292) 377- 
4479. 

SUPPLEMENTARY INFORMATION: 

Rulemaking Requirements 

L This rule is consistent with 
Executive Orders 12291 and 12661. 

2. This rule eliminates a collection of 
information subject to the requirements 
of the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 etseq.) This collection 
had been approved by the Office of 
Management and Budget under control 
number 0694-0005. 

3. This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of e Federalism 
assessment under Executive Order 
12612. 

4. Because a notice ©f proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this r jle by section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553), or by any other law, under sections 
603(a) and 604(a) of the Regulatory 
Flexibility Act (5 U.S.C. 603(al and 
604(a)), no initial or final Regulatory 
Flexibility Analysis has to be or will be 
prepared. 

5. The provisions of the Administrative 
Procedure Act. 5 U.SC. 553, requiring notice 
of proposed rulemaking, the opportunity for 
public participation, and a delay m the 
effective date, are inapplicable because this 
regulation involves a foreign and military 
affairs function. This rule does not impose a 
new control. No other law requires that a 
notice of proposed rulemaking and an 
opportunity for public commeni be given for 
this rule. 

Accordingly, it is being issued in final 
form. However, comments from the 
public are always welcome. Comments 
should be submitted to Sharon Gongwer, 
Office of Technology and Policy 
Analysis, Bureau of Export 
Administration, Department of 
Commerce, P.O. Box 273, Washington, 
DC 20044. 

List of Subjects in 15 CFR Part 771 

Exports, Reporting and recordkeeping 
requirements. 

Accordingly* 15 CFR part 771 of the 
Export Administration Regulations is 
amended as follows: 
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PART 771—[AMENDED] 

1. The authority citation for 15 CFR 
part 771 is revised to read as follows: 

Authority: Pub. L. 98-72, 93 Stat. 503 (50 
U.S.C. app. 2401 et sag.), as amended by Pub. 
L 97-145 of December 29.1981, by Pub. L 99- 
64 of July 12.1985. and by Pub. L. 10CM18 of 
August 23.1988; E.0.12525 of July 12.1985 (50 
FR 28757, July 16,1985); Pub. L. 95-223 of 
December 28.1977 (50 U.S.C. 1701 et seq.)\ 
E.0.12532 of September 9.1985 (50 FR 36861, 
September 10,1985). as affected by notice of 
September 4,1986 (51 FR 31925. September 8. 
1986); Pub. L 99-440 of October 2,1986 (22 
U.S.C 5001 et seq.)\ and E.0.12571 of 
October 27,1986 (51 FR 39505, October 29, 
1986). Secs. 203, 205, Pub. L. 95-223, Title II. 

91 Stat. 1626,1628 (50 U.S.C. 1702,1701); 
Executive Order No. 12730 of September 30, 
1990 (55 FR 40373, October 2.1990). 

§771.19 [Amended] 

2. In § 771.19(b)(2), in the introductory 
text, the phrase “except Country Groups 
S, W, Y, and Z” is revised to read 
“except Country Groups S and Z”. 

Dated: September 28.1990. 

Michael P. Galvin, 

Assistant Secretary for Export 
Administration. 

|FR Doc. 90-23410 Filed 10-4-90; 8:45 am] 

DiLLING CODE 3510-DT-K 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

13 CFR Part 284 

[Docket No. RM90-13-000; Order 
Ho. 526-A] 

Interim Revisions to Regulations 
Governing Transportation Under 
Section 311 of the Natural Gas Policy 
Act of 1978 and Blanket 
Transportation Certificates 

September 21,1990. 

agency: Federal Energy Regulatory 
Commission (Commission). 
action: Final rule. 


summary: The Commission is amending 
the interim rule issued on August 2,1990, 
in Docket No. RM90-13-000. Order No. 
528, 55 FR 33,002 (Aug. 13,1990), 52 
FERC 61,158. The amendment revises 
§§ 284.102(e) and 234.223(h)(l)(ii) of the 
regulations adopted by the interim rule 
to extend, from October 1,1990, to 
November 1,1990, the period for 
interstate pipelines to convert 
transportation services under section 
311 of the Natural Gas Policy Act of 1978 
to blanket certificate authority. The 
Commission has determined that the 
one-month extension is necessary to 


implement the conversion procedures in 
an orderly manner. 

EFFECTIVE DATE: September 21.1990. 
ADDRESSES: Requests for rehearing 
should refer to Docket No. RM90-13-000 
and should be addressed to: Office of 
the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE. t Washington, DC 
20420. 

FOR FURTHER INFORMATION CONTACT: 

Jack O. Kendall, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426. (202) 208- 
0847. 

SUPPLEMENTARY INFORMATION: In 

addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in Room 
3308, 941 North Capitol Street NE., 
Washington, DC 20426 

The Commission Issuance Posting 
System (CIPS). an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300.1200, or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this interim rule 
will be available on CIPS for 30 days 
from the date of issuance. The complete 
text on diskette in WordPerfect format 
may also be purchased from the 
Commission’s copy contractor, La Dorn 
Systems Corporation, also located in 
Room 3308, 941 North Capitol Street NE.. 
Washington, DC 20426. 

Before Commissioners: Martin L. Allday, 
Chairman; Charles A. Trabandt, Elizabeth 
Anne Moler and Jerry J. Langdon. 

Order Amending Interim Rule 

I. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is amending 
its interim rule 1 which revised the 
regulations governing transportation by 
interstate pipelines under section 311 of 
the Natural Gas Policy Act of 1978 
(NGPA), 2 effective August 2,1990. The 
amendment to the interim rule extends, 
from October 1,1990, to November 1, 
1990, the date by which interstate 
pipelines may convert section 311 
transportation services to blanket 
certificate authorization under the 


» 55 FR 33.002 (Aug. 13.1990). 52 FERC \ 61.158 
(1990). 

* 15 U.S.C. 3301-3432 (1988). 


procedures adopted by the interim rule 
in new § 284.223(h). 3 The Commission is 
extending the conversion period to 
permit adequate time for parties to gas 
supply arrangements to determine 
whether interstate pipelines are 
authorized to continue transporting 
under NGPA section 311 under the 
interim rule’s revised interpretation of 
that section’s “on behalf of’ standard. 

II. Background 

On April 6.1990, the United States 
Court of Appeals for the District of 
Columbia Circuit issued its opinion in 
Associated Gas Distributors v. FERC 
(AGD-Hodson ). 4 * In AGD-Hadson the 
Court held that the Commission’s then 
effective interpretation of the “on behalf 
of’ standard in NGPA section 311 was 
inconsistent with the NGPA and 
therefore invalid. Since the Court’s 
AGD-Hadson decision created 
uncertainty as to which existing section 
311 transportation services could 
continue and whether needed new 
services could commence, there was 
potential risk for supply disruptions and 
substantial hardships for natural gas 
producers, suppliers, and end-users. In 
view of these considerations, as well as 
the need for a timely response to the 
Court’s decision, on August 2,1990, the 
Commission issued the immediately 
effective interim rule in this proceeding 
to adopt a revised interpretation of 
section 311’s “on behalf of’ standard. 

The interim rule’s revised 
interpretation requires, in a new 
§ 284.102(d) to the regulations, that the 
“on behalf of’ entity for any section 311 
transportation service by an interstate 
pipeline either (1) Have physical 
custody of and transport the gas at some 
point, or (2) hold title to the gas at some 
point for a purpose related to its identity 
as a local distribution company (LDC) or 
intrastate pipeline. 

Since this interpretation of the “on 
behalf of’ standard was specifically 
endorsed by the Court in AGD- 
Hadson A the Commission determined 
that it would serve as an appropriate 
“safe harbor’’ for section 311 
transportation services. However, the 
Court recognized that the Commission 
may be able to fashion a broader 
interpretation which will ensure that an 
“on behalf of’ entity’s function in a 
section 311 transaction is related to its 
identity as an LDC or intrastate 
pipeline. 6 Therefore, on August 2,1990, 


• To be codified at 18 CFR 284.223(h). 

4 899 F.2d 1250 (D.C. Cir. 1990), reh'g denied, No. 
88-1858 (D.C. Cir. June 4.1990). The mandate of the 
Court issued on June 18,1990. 

• 803 F.2d at 1264. 

•Id. 
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the Commission also issued a 
companion Notice of Proposed 
Rulemaking seeking comments and 
suggestions on how the interim rule's 
interpretation of section 311* * * 8 “on behalf 
of* standard may be expanded to 
encompass additional transactions 
while satisfying the Court’s concerns. 7 

As an additional “safe harbor” to 
prevent market disruption, the interim 
rule also includes procedures in new 
5 284.223(h) for the non-discriminatory 
conversion of existing section 311 
transportation services to blanket 
certificate authorization. To ensure 
timely compliance with the Court’s 
mandate, new § 284.223(h)(i)(ii) rule 
requires that all conversions be made 
effective by October 1,1990. For the 
same reason, the interim rule also 
adopted a new § 284.102(e) 8 to require 
that any non-qualifying section 311 
transportation service be terminated on 
October 1,1990, if it has not been 
converted to blanket certificate 
authority by that date. 

III. Motion for Extension of Conversion 
Period 

On August 27,1990, the Indicated 
Shippers, an ad hoc group of natural gas 
producers, filed a motion in Docket No. 
RM90-13-000 for amendment of the 
interim rule to extend, from October 1, 
1990, to November 1.1990, the deadline 
for the conversion of non-qualifying 
section 311 services to blanket 
certificate authority. Indicated Shippers 
state that it is not feasible by October 1, 
1990, to review all ongoing section 311 
transportation services and arrange for 
conversion of those services which do 
not qualify under the interim rule’s 
revised “on behalf of interpretation. 

IV. Discussion 

In limiting the conversion period to 
October 1,1990, the Commission's 
purpose was to provide a timely 
response to the Court’s opinion in AGD- 
Hadson that certain transportation 
services currently being provided under 
color of authority of NGPA section 311 
are not authorized under that section. 

The Commission recognized that the 
October 1,1990 conversion deadline 
might not provide sufficient time for ail 
interstate pipelines and their shippers to 
thoroughly review all of their ongoing 
transactions to determine which ones 
qualify under the interim rule’s revised 
“on behalf of' standard. 

The Commission determined that the 
interim rule's “safe harbor” for existing 
transactions was appropriate and 


7 55 FR 33.017 (Aug. 13.1990). 52 FERC \ 61.157 
(1990). 

• To be codified at 18 CFR 284.223(e). 
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adequate to prevent disruption of 
ongoing supply arrangements and at the 
same time respond in a timely fashion to 
the Court’s mandate in AGD-Hadson. 
However, in view of the complexities 
involved in the conversion process, the 
Commission has determined after 
further consideration that granting the 
Indicated Shipper’s motion for a one- 
month extension of the conversion 
period is necessary to provide adequate 
time for the orderly conversion of 
section 311 transactions to blanket 
certificate authority. 

V. Environmental Review 

The Commission’s regulations require 
that an Environmental Assessment or an 
Environmental Impact Statement must 
be prepared for any Commission action 
that may have a significant adverse 
effect on the human environment.® The 
Commission has categorically excluded 
certain actions from these requirements 
as not having a significant effect on the 
human environment. l0 The one-month 
extension of the conversion period to 
November 1.1990, is encompassed by 
the categorical exclusion for a 
procedural rule that does not 
substantially change the effect of a 
regulation. 11 In view of this 
consideration, an environmental 
assessment is unnecessary and will not 
be prepared for this rulemaking action 
to extend the conversion period. 

VI. Administrative Findings and 
Effective Date 

The Commission is adopting this 
amendment prior to providing notice 
and obtaining written comment, as 
generally required by the Administrative 
Procedure Act (APA), 5 U.S.C. 553(b) 
and (c)(1988), for any rulemaking 
proceeding. Amendment of the interim 
rule to extend the conversion period is 
necessary to permit adequate time for 
interstate pipelines and shippers to 
assess whether they need to exercise 
the interim rule's conversion procedures 
to prevent supply disruptions and 
irreparable hardships for natural 
producers, suppliers, and end-users. The 
Commission is providing opportunty for 
comments by the public, as discussed 
below. 

For the above reasons, the 
Commission finds good cause to issue 
this rule without additional prior notice 
and comment. 12 For the same reasons, 


• 18 CFR part 380 (1990). 

10 18 CFR 380.4 (1990). 

11 18 CFR 360.(4)(a)(ii) (1900). 
I# 5 U.S.C. 553(b) (198). 


the Commission finds good cause to 
make this rule effective immediately 
upon issuance without a thirty-day 
delay following publication in the 
Federal Register, as generally required 
by the APA. 13 

VII. Regulatory Flexibility Act 
Certification 

When the Commission is required by 
section 553 of the APA to publish a 
notice of proposed rulemaking, it is also 
required by section 603 of the 
Regulatory Flexibility Act (RFA) 14 to 
prepare and make available for public 
comment an initial regulatory flexibility 
analysis, unless the Commission 
certifies, pursuant to the RFA, that the 
proposed rule would not have “a 
significant economic impact on a 
substantial number of small entities.” 18 
The Commission has determined that 
this rule extending the conversion 
period will not have a significant 
economic impact, within the meaning of 
the RFA. on a substantial number of 
small entities. 

List of subjects in 18 CFR Part 281 

Continental Shelf, Natural Gas, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, the 
Commission amends part 284, chapter I, 
title 18, Code of Federal Regulations, as 
set forth below. 

By the Commission. 

Lois D. Cashell, 

Secretary. 

PART 204—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
ACT OF 1973 AND RELATED 
AUTHORITIES 

1. The authority citation for part 284 
continues to read as follows: 

Authority: Natural Gas Act, 15 U.S.C. 717- 
717w, as amended; Natural Gas Policy Act of 
1978,15 U.S.C. 3301-3432; Outer Continental 
Shelf Lands Act of 1953, 43 U.S.C. 1331-1356, 
as amended; Department of Energy 
Organization Act. 42 U.S.C. 7101-7352; E.O. 
12009, 3 CFR 1978 Comp., p. 142. 

2. In 5 284.102. paragraph (e) is revised 
to read as follows: 

§ 284.102 Transportation by Interstate 
pipelines 

• • * ♦ ♦ 

(e) If the transportation service 
commenced prior to August 2,1990, and 
the requirements of paragraph (d) of this 


19 Id. 

14 5 U.S.C. 801-812 (1968). 
*• 5 U.S.C. 805(b) (1888). 


5c 
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section are not satisfied, transportation 
service is not authorized under this 
section after November 1,199a 
In § 284.223, paragraph is 

revised to read as follows: 

$ 234.223 Transportation by interstate 
pipelines on behalf of shippers other than 
Interstate pipelines. 

Oi)(H * # * 

(ii) Conversions under this section 
must be made prior to November 1 . 1990 . 

• • « * * 

(FR Doc. 90-23556 Filed 10-4-90; 8:45 am] 

BILLING CODE 8717-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 203 

l Docket No. R-90-t38t; FR-2456-C-04J 

Single Family Mortgage Insurance 
Programs, Occupant and Investor 
Mortgagors; Correction 

AQENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
action: Final rule; correction. 

summary: This document corrects 
certain amendatory language contained 
in a final rule appearing in the Federal 
Register of Friday, August 24,1990 (55 
FR 34800). The rule implemented section 
203(g) of the National ilousmg Act 
(NHA). as added by section 408 of the 
Housing and Community Development 
Act of 1987 and amended by section 
1062 of the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1908 and by section 143 of the 
Department of Housing and Urban 
Development Reform Act of 1989. 

FOR FURTHER INFORMATION CONTACT: 
Stephen A. Martin, Director, Office of 
Insured Single Family Housing, Room 
9209, Department of Housing and Urban 
Development. 451 Seventh Street SW., 
Washington, DC 20410-800, telephone: 
voice, (202) 7C8-2048; TDD (202) 708- 
4594. [These are not toll-free numbers.] 
Accordingly, beginning on page 34800 
the following correction is made to FR 
Doc. 90-19673 In the issue of August 24, 
1990: 

PART 203—{ AMENDED 1 

On page 34803, in the second column, 
the amendatory instruction 2 should 
read: 

“2. In S 203.18, paragraphs (a) 
introductory text (a)(2) introductory 


text, (a)(3) introductory text (c), (d), 
(e)(1) and (f) sre revised; and a new 
paragraph (a)(4) is added, to read as 
follows:” 

Dated: October 2.1990. 

Grady ]. Norris. 

Assistant General Counsel for Regulations. 
[FR Doc. 90-23821 Filed 10-4-90: 8:45 am] 

BILLING CODE 4210-27-11 


DEPARTMENT OF THE TREASURY 
Office of Foreign Assets Control 
31 CFR Part 535 

Iranian Assets Control Regulations 

agency: Office of Foreign Assets 

Control, Treasury. 

action: Final rule, amendments. 

nummary: This final rule amends the 
Iranian Assets Control Regulations. 31 
CFR part 535 (the “Regulations”), to 
implement the Settlement Agreement in 
Claims of Less than $250,000, Case No. 
88 and Case No. B38. dated May 13,1990 
(the "Settlement Agreement”), in which 
the Governments of the United Stales 
and Iran settle certain U.S. private 
claims of less than $250,000, and all 
outstanding and potential U.S. 
Government claims arising in relation to 
case number 88 or B38. The Settlement 
Agreement was approved and given 
effect by Award No. 403 of the Iran- 
United States Claims Tribunal (the 
‘Tribunal”) on June 22,1990. It operates 
as “a final resolution and discharge of 
(claims encompassed by the Settlement 
Agreement) for all purposes” pursuant 
to 31 CFR 535.222(f). Pursuant to the 
Foreign Relations Authorization Act, 
Fiscal Years 1986 and 1987, Pub. L. 99- 
93, Aug. 10,1985, 50 U.S.C. 1701 note, die 
U.S. Foreign Claims Settlement 
Commission (the “FCSC”) will 
determine the validity and value of the 
individual small claims settled en bloc 
by the Settlement Agreement and certify 
to the Treasury Department that 
payments to claimants may be made 
from the settlement funds. 

EFFECTIVE DATS: October 5,1990. 

FOR FURTHER IF^OHMATfON CONTACT: 
William B. Hoffman. Chief Counsel, 
Office of Foreign Assets Control, 
Department of the Treasury, 

Washington, DC 2022a tel.: 202/535- 
6020; David E. Bradley. Chief Counsel, 
Foreign Claims Settlement Commission, 
Department of Justice, Washington, DC 
20579, tel.: 202/653-5883; Lisa Grosh. 
Office of the Legal Adviser. Department 
of State, Washington, DC 20520, tel.: 
202/653-5809. 


SUPPLEMENTARY INFORMATION: The 

Declarations of the Government of the 
Democratic and Popular Republic of 
Algeria, dated January 19,1981 (the 
“Algiers Accords”), established the 
Tribunal to arbitrate claims of U.S. 
nationals against Iran and claims of 
Iranian nationals against the United 
Slates, as well as official claims of the 
United St3tes and Iran against each 
other. Declaration of the Government of 
the Democratic and Popular Republic of 
Algeria Concerning the Settlement of 
Claims (the "Declaration Concerning 
Settlement of Claims”), Arts. 11(1)—(2), 

IV. To implement the Algiers Accords, 
former President Reagan promulgated, 
inter alia. Executive Order 12294 of 
February 24, 1961, 46 FR 14111 (Feb. 20, 
1981), which suspended the prosecution 
in any other forum of all claims which 
could be presented to the Tribunal 
under Article II of the Declaration 
Concerning Settlement of Claims, 
pending their disposition by the 
Tribunal. E.0.12294, section 1. 

Executive Order 12294 provides that a 
Tribunal determination on the merits of 
a claim operates as a final resolution of 
the claim for all purposes. E.0.12294, 
section 4. The provisions of the Algiers 
Accords and Executive Order 12294 
described above were implemented In 
§ 535.222(f) of the Regulations. 

On May 13,1990, the United States 
and Iran entered into the Settlement 
Agreement pursuant to the Algiers 
Accords, in particular the Declaration 
Concerning Settlement of Claims, to 
settle with prejudice all claims of United 
States nationals of less than $250,000 
pending before the Tribunal, previously 
withdrawn from the Tribunal, dismissed 
by the Tribunal for lack of jurisdiction, 
or filed with the U.S. Department of 
State but not timely filed with the 
Tribunal, and all outstanding and 
potential claims in case numbers 86 and 
B38. Settlement Agreement, Arts. 1(A), 
III(ivHv). 

The Settlement Agreement provides 
that $105 million will be paid to the 
United Stales from the Security 
Account, an escrow account established 
by the Algiers Accords to pay Tribunal 
awards to successful U.S. claimants. 

The Settlement Agreement settles fully, 
definitively, and with prejudice all U.S. 
private and governmental claims it 
encompasses. It requires that all 
proceedings outside the FCSC with 
respect to claims settled be definitively 
withdrawn or dismissed with prejudice. 
It also provides that tangible and 
intangible property and assets located in 
Iran, to which claims have been 
asserted and which are encompassed by 
the Settlement Agreement will be 















Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Rules and Regulations 


40831 


quitclaimed and transferred to Iran, with 
the FCSC to take into account, as 
appropriate, such transfers in 
adjudicating the claims. Settlement 
Agreement, Arts. V, VII, III(v). 

The Tribunal’s Award on Agreed 
Terms, Award No. 483, approving and 
giving effect to the Settlement 
Agreement, operates as the Tribunal’s 
final determination on the merits of the 
claims covered therein, and as a final 
resolution and discharge of the claims 
covered by the Settlement Agreement 
for all purposes, within the meaning of 
§ 535.222(f) of the Regulations. The 
Settlement Agreement precludes 
prosecution of any claim encompassed 
by it other than in accordance with its 
terms. Specifically, it limits all claimants 
with claims covered by the Settlement 
Agreement exclusively to pursuit of their 
claims with the FCSC, and requires that 
all pending litigation regarding the same 
claims be dismissed with prejudice. This 
final interpretive rule states, for 
purposes of the Regulations, the effect of 
the Tribunal’s approval of the 
Settlement Agreement and subsequent 
U.S. receipt of the settlement payment 
on pending or prospective litigation of 
covered U.S. claims in forums other than 
the Tribunal or the FCSC. Since the 
Regulations involve a foreign affairs 
function, the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq.. does 
not apply. Because the Regulations are 
issued with respect to a foreign affairs 
function of the United States, they are 
not subject to Executive Order 12291 of 
February 17,1981, dealing with Federal 
regulations. 

The FCSC will notify the claimants 
covered by the Settlement Agreement of 
the procedures that will be applicable to 
the Commission’s adjudication of their 
claims. At that time, the FCSC will 
provide each claimant with a copy of the 
Tribunal’s Award on Agreed Terms, 
Award No. 483, including the Settlement 
Agreement. 

List of Subjects in 31 CFR Part 535 

Administrative practice and 
procedure, Banks. Banking, Currency, 
Foreign claims, Foreign investments in 
the United States. Iran, Penalties. 
Reporting and recordkeeping 
requirements, and Securities. 

For the reasons set forth in the 
preamble, 31 CFR part 535 is amended 
as follows: 


PART 535—[AMENDED] 

1. The authority citation for part 535 
continues to read as follows: 

Authority: Secs. 201-207, 91 Stat. 1626; 50 
U.S.C. 1701-1706; E.O 12170. 44 FR 65729; E.O. 
12205, 45 FR 24099; E.0.12211, 45 FR 26685. 

2. Section 535.441 is added, as follows: 

§ 535.441 Settlement Agreement 
regarding small claims. 

(a) Award No. 483 of June 22,1990 of 
the Iran-United States Claims Tribunal, 
approving and giving effect to the 
Settlement Agreement in Claims of Less 
Than $250,000, Case No. 86 and Case 
No. B38, dated May 13,1990 (the 
"Settlement Agreement’’), constitutes a 
determination by the Iran-United States 
Claims Tribunal of all claims 
encompassed therein within the 
meaning of § 535.222(f) of this part. In 
accordance with § 535.222(f), upon 
payment from the Security Account to 
the United States, the Settlement 
Agreement shall operate as a final 
resolution and discharge of all claims 
encompassed by the Settlement 
Agreement for all purposes. All such 
claims shall be subject to the exclusive 
jurisdiction of the Foreign Claims 
Settlement Commission on the terms 
established in the Settlement Agreement 
and by the provisions of Public Law 99- 
93, Title V, Aug. 16,1985, 99 Stat. 437, 
applicable to en bloc settlements of 
claims of U.S. nationals against Iran. 

(b) Pursuant to.the Settlement 
Agreement, the private claims subject to 
that agreement and this part are "* * * 
claims of less than $250,000 each, which 
have been filed with the Tribunal by the 
United States on behalf of U.S. 
nationals, which claims are included in 
Cases Nos. 10001 through 12785, and 
which are still pending, * * * and 

* * claims of U.S. nationals for less 
than $250,000 which have been 
submitted to the United States 
Department of State but were not timely 
filed with the Tribunal, as well as claims 
of U.S. nationals for less than $250,000 
which have been either withdrawn by 
the Claimants or dismissed by the 
Tribunal for lack of jurisdiction, * * *." 
Settlement Agreement, Art. 1(A). 

Dated: September 14.1990. 

R. Richard Newcomb, 

Director, Office of Foreign Assets Control. 

Approved: September 24.1990. 

Peter K. Nunez, 

Assistant Secretary (Enforcement). 

(FR Doc. 90-23639 Filed 10-2-90; 2:41 pm) 

BILLING CODE 4410-2S-M 


ENVIRONMENTAL PROTECTIO 
AGENCY 

40 CFR Part 52 

(FRL-3348-9) 

Approval and Promulgation of State 
Implementation Plans, South Dakota; 
Group II PM-10 SIP 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This notice approves the 
Committal State Implementation Plan 
(SIP) for the Rapid City, South Dakota. 
Group II PMto area submitted by the 
State on July 12,1988, as part of the 
South Dakota SIP. The SIP commits the 
State to continue monitoring for PMio 
and to submit a full SIP if a violation of 
the PMio National Ambient Air Quality 
Standards (NAAQS) is detected. It also 
commits the State to make several 
revisions related to PMio to the existing 
SIP including revisions to the New 
Source Review (NSR) regulations. EPA 
published a direct final rule approving 
the submittal in the May 15,1989, 
Federal Register (54 FR 20845); however, 
because notice was received that 
adverse comments would be submitted, 
the final rule was withdrawn in another 
Federal Register notice (54 FR 29554, 

July 13,1989). The notice of proposed 
rulemaking was published in the 
December 15.1989 Federal Register, 
which provided the opportunity for 
interested parties to submit comments. 
dates: The rule will become effective 
November 5,1990. 

addresses: Copies of the submittal are 
available for public inspection between 
8 a.m., and 4 p.m., Monday through 
Friday, at the following offices: 
Environmental Protection Agency, 
Region VIII, Air Programs Branch. 999 
18th Street, Suite 500, Denver. 
Colorado 80202-2405 
South Dakota Department of Water and 
Natural Resources, Division of Air 
Quality and Solid Waste. Joe Foss 
Building, Pierre, South Dakota 57501 
Environmental Protection Agency, 

Public Information Reference Unit, 
Waterside Mall, 401 M Street SW., 
Washington. DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Corry. Air Programs Branch, 
Environmental Protection Agency, 
Region VIII, 999 18th Street, Suite 500, 
Denver. Colorado 80202-2405. (303) 293- 
1759. (FTS) 330-1759. 

SUPPLEMENTARY INFORMATION: 

The 1977 amendments to the Clean 
Air Act require EPA to review 
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periodically and, if appropriate, revise 
the criteria on which the NAAQS for 
each air pollutant are based, as well as 
review and revise the NAAQS 
themselves. In response to these 
requirements, EPA published a notice to 
promulgate revised NAAQS for 
particulate matter under ten microns in 
size (known as PMio) on July 1,1937 (52 
FR 24634). A9 a result States must 
revise their State Implementation Plans 
(SIPs) to attain and maintain the new 
NAAQS. 

To implement the new SIP 
requirements, all areas in the country 
were divided into three groups, baaed on 
the probability that each of these areas 
would violate the PM> 0 NAAQS. Group I 
areas have violated the PMio NAAQS or 
have air quality data showing high 
(greater than 95%) probabilities of 
violating the NAAQS. These areas must 
rubmit full SIPs including control 
strategies and attainment 
demonstrations. Group II areas are 
estimated to have a moderate (20%-95%) 
probability of violating the PM J0 
NAAQS, and must commit to monitor 
for PMio and submit a full SIP if a 
violation occurs. Group III areas are 
estimated to have a low (less than 20%) 
probability of violating the PMio 
NAAQS, and no new control strategy 
requirements apply. 

The Rapid City, South Dakota area 
has been classified as a Group II area. 
On July 12,1988, the State submitted a 
Committal SIP for this area. The 
requirements for Group D Committal 
SJ.Ps, and tlie State's response to these 
requirements are described below. 

EPA Requirements for Group IT 
Committal SIPs 

The following SIP requirements apply 
to all PMio areas, regardless of their 
grouping: 

(1) All SIPs should provide for the 
attainment and maintenance of the PMio 
standards, and PMio should be regulated 
as a criteria pollutant. 

(2) Since the SIP must protect both the 
PMio standard and the total suspended 
particulate (TSP) increment for 
prevention of significant deterioration 
(PSD), it must trigger preconstruction 
review for a new or modified source 
which would emit significant (as defined 
at 40 CFR 51.166(b)(23)) amounts of 
either TSP or PMio. 

(3) The significant harm level for 
particulate matter was revised in 40 CFR 
51.151 to 600 ug/m a (averaged over 24 
hours) measured as PMi®, and the 
combined sulfur dioxide-particulate 
matter significant harm level was 
deleted. In addition, the example alert, 
warning, and emergency levels of 
particulate matter in Appendix L of part 


51 were also revised to reflect PMio 
concentrations. Therefore, State 
emergency episode plans must be 
revised to reflect these changes. 

(4) Revisions to 40 CFR part 58 set 
forth the requirements for design of 
national. State and local PMio air 
monitoring networks. The revised 
monitoring networks must be submitted 
for EPA approval. The required 
monitoring frequency varies with are 
grouping: Croup I areas are required to 
monitor daily at least one site in the 
area of expected maximum 
concentration. Group II areas are 
required to monitor every other day at 
such a site, and Group III areas are 
required to monitor every sixth day at 
6uch a site. Monitoring frequency in 
Group I and Group II areas can be 
reduced if the reduction is supported by 
at least one year of data. According to 
40 CFR 58.13 (c)(2), annual adjustments 
to the monitoring schedule must be 
made on the basis of an annual review. 

A data versus NAAQS ratio i9 the basis 
for the annual review. 

In addition. Committal SIPs for Group 
II areas must contain enforceable 
commitments to: 

(5) Gather ambient PMio data, at least 
to an extent consistent with minimum 
EPA requirements and guidance. 

(6) Analyze and verify the ambient 
PMio data and report 24-hour PMio 
NAAQS exceedances to the appropriate 
Regional Office within 45 days of each 
exceedance. 

(7) Acknowledge that a nonattainment 
problem exists and immediately notify 
the appropriate Regional Office when an 
appropriate number of verifiable 24-hour 
NAAQS exceedances, not including 
exceptional events, becomes available 
or when an annual arithmetic mean 
above the level of the annual PMio 
NAAQS becomes available. 

(8) Within 30 days of the notification 
referred to in (7), above, or within 37 
months of promulgation of the PM J0 
NAAQS, whichever comes first, 
determine whether the measures in the 
existing SIP will assure timely 
attainment and maintenance of the 
primary PM»o standards, and 
immediately notify the appropriate 
Regional Office. 

(9) Within 6 months of the notification 
referred to in (8), above, adopt and 
submit to EPA a PMio control strategy 
that assures attainment as expeditiously 
as practicable but no later than 3 years 
from approval of the Committal SIP. 

(10) Committal SIP3 must include an 
enforceable schedule with appropriate 
milestones or checkpoints. 


South Dakota Submittal 

The State submittal addresses EPA’s 
requirements as follows: 

(1) PMio air quality standards. The 
State has adopted ambient air quality 
standards for PMio at Administrative 
Rules of South Dakota (ARSD) 
74:26:02:35. EPA approved this provision 
at 53 FR 34077, September 2,1988. 

(2) Preconstruction review of major 
stationary sources of PMiq. The State 
administers a new source review (NSR) 
program for non-PSD stationary sources 
and modifications. The State ha9 not 
received delegation or SIP approval of 
the PSD program, and review of PSD 
sources is carried out by EPA. By 
adopting ambient air quality standards 
for PMio the Si3te has triggered a 
requirement (under the State 
regulations) for preconstruction review 
of all non-PSD sources of PMio. 

The Rapid City area wa9 designated 
nonattainment for TSP on March 3,1978 
(43 FR 8982). This designation required 
the State to implement a nonattainment 
area NSR program under Part D of the 
Clean Air Act. The State developed 
nonattainment area NSR regulations, 
which were approved by EPA on 
November 3,1981 (46 FR 54541). These 
rules were based on the EPA 
requirements which were in effect prior 
to August 1980, and contained several 
minor deficiencies. EPA approved the 
State NSR rules with the understanding 
that the State would revise its rules to 
conform to new EPA requirements 
promulgated on August 7.1980 (45 FR 
52676) and would correct the other 
existing deficiencies. 

The State submitted revised rules on 
December 21,1981: however, these rules 
also contained deficiencies. As a result 
EPA proposed to disapprove the State 
NSR program on February 25,1988 (51 
FR 6564). No final action was taken by 
EPA, due to uncertainty over how 
promulgation of the PMio NAAQS and 
repeal of the TSP NAAQS would affect 
the need for an NSR program in the 
existing TSP nonattainment area. 

To protect the Rapid City area (and 
the rest of South Dakota) from violations 
of the PMio NAAQS, the State must 
revise its NSR regulations to address 40 
CFR 51.185(b) (NSR for attainment and 
unclassifiable areas). 40 CFR 51.165(b) 
prohibits the permitting of a source 
which would exceed certain ambient 
impact levels, and which would cause or 
contribute to a violation of the NAAQS, 
unless the source obtains offsets. In its 
Committal SIP, the State had committed 
to revise its NSR regulations by August 
31.1990. The State and EPA are 
currently in the process of negotiating a 
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new deadline, if an acceptable 
timeframe for revision of the NSR 
cannot be agreed upon, and met, EPA 
will consider calling for a SIP revision 
pursuant to section 110 (a)(2)(H) of the 
Clean Air Act. 

Region VIII has provided extensive 
comments to the State on the existing 
NSR Regulations. These comments were 
primarily focused toward assisting the 
State in revising its regulations to 
address 40 CFR 51.165(b), although EPA 
also identified several areas in the non¬ 
attainment area definitions (listed in 40 
CFR 51.165(a) of the federal NSR rules) 
where revisions were necessary. 

EPA believes that the existing State 
NSR regulations contain language 
similar in intent to 40 CFR 51.165(b), and 
are acceptable in the interim until the 
State revises its regulations to address 
40 CFR 51.165(b). For example, ARSD 
74:26:01:12 allows the issuance of a 
construction permit "only when it has 
been shown that the operation of the 
new source will not prevent or interfere 
with the attainment of maintenance of 
an applicable ambient air quality 
standard. In addition, the State has 
retained ambient TSP standards, and 
the NSR program for TSP (which 
includes offset requirements) will 
remain in effect until this PMio 
Committal SIP has been fully 
implemented, the State-wide PM-10 SIP 
is approved and the Rapid City area is 
redesignated from nonattainment to 
unclas8ifiable for TSP. The existing TSP 
NSR program will provide an additional 
degree of protection for the PMio 
NAAQS by requiring permits for nearly 
all stationary sources of particulate 
matter in the Rapid City area. 

(3) Revised emergency episode plans. 
In its Committal SIP, the State has 
committed to revise its emergency 
episode plans by December 1988, to 
reflect the changes in the federal 
regulations due to PMj 0 . The State did 
not meet this deadline; EPA and the 
State are currently negotiating a new 
deadline for revision of the emergency 
episode plan. 

(4) PMw monitoring networks. The 
Rapid City PMio monitoring network 
consists of three sites; at the Mountain 
View Nursing Home, Public Library, and 
the Bank/Johnson site. The Guard Camp 
site was recently shut down due to loss 
of use of the property upon which it was 
located; the State has located a 
replacement site, the Bank/Johnson site, 
across the street from the old site. This 
site was formally reviewed and 
approved by the Region VIII 
Environmental Services Division on 
January 5,1990, based on South Dakota 
certification that the site meets all 
applicable portions of 40 CFR part 58, 


including appendix D and E. The 
Nursing Home site is operated on an 
every-other-day schedule at the area of 
expected maximum concentration; the 
remaining sites monitor every sixth day. 
The monitoring network design and 
coverage were reviewed before the 
recent shutdown and approved by the 
Region VIII Environmental Services 
Division on February 27,1989. thus 
demonstrating that requirements of 40 
CFR part 58 regarding PMio monitoring 
are being met. Comments received on 
the proposed notice from the Pennington 
County Air Quality Review Board 
contend that every-other-day PM 10 
monitoring at the Nursing Home site is 
not *he area of expected maximum 
concentration, as stipulated by 40 CFR 
58.13(c)(l)(ii). The current sampling 
schedule meets and exceeds 
requirements of 40 CFR 58.13(c)(2). EPA 
acknowledges that the values obtained 
from the three sites are very similar, and 
any site may record the highest 
concentration on any given day. 
However, the Nursing Home site has 
measured the highest concentration 
during 1988 from the three sites. In 1989, 
the Nursing Home measured two 
concentrations in the 76-100 jxg/m 3 
range, while the Guard Camp measured 
zero concentrations in this range. 
Additionally, on a monthly basis during 
1987 and 1988, the Nursing Home site 
had 12 maximum concentrations of the 
24 monthly concentrations possible 
greater than the Guard Camp site. This 
wa3 the basis for EPA’s approval of the 
site. The Guard Camp measured only 
eight monthly maximum concentrations 
greater than the Nursing Home site. 
Furthermore, high concentrations of 
population and sensitive individuals are 
present in the proximity of the Nursing 
Home, so the network realistically 
represents the ambient levels of PMio to 
which residents are exposed in the 
Rapid City area. The area’s unique 
topography creates a situation whereby 
the majority of point sources are 
separated from the residential areas by 
a high ridge. The current monitoring 
network is geographically spread in 
order to most effectively represent 
ambient air quality in Rapid City. 

(5) Collection of ambient PM\o data. 
The State began monitoring for PM i0 in 
January 1985, and has committed to 
continue monitoring in the Committal 
SIP. 

(6) Reporting exceedances to EPA 
within 45 days. This commitment is 
contained in the Committal SIP. 

(7) Immediate notification of EPA if 
the area moves into nonattainmenl This 
commitment is contained in the 
Committal SIP. 


(8) Determination of adequacy of the 
existing SIP. This commitment is 
contained in the Committal SIP. 

(9) Submittal of a revised control 
strategy for PMio if the area moves into 
nonattainmenl This commitment is 
contained in the Committal SIP. 

The Committal SIP also contains 
commitments to submit actual emissions 
of major sources of PM t0 and TSP, and 
to notify EPA if a TSP monitor being 
used as a surrogate PMio monitor 
records an exceedance of the PMio 
NAAQS. 

EPA requirements for administrative 
procedures, adequate legal authority to 
implement the SIP, and 
intergovernmental consultation have 
been satisfied by the State. These 
procedures have been approved as part 
of the SIP in previous Federal Register 
notices (44 FR 44494, July 30,1979; 48 FR 
54541, July 7,1983; 53 FR 34077, 
September 2,1988). 

The State held a public hearing on the 
Committal SIP on June 14.1988. A draft 
Committal SIP was submitted to EPA for 
review prior to this hearing. EPA 
reviewed the draft SIP and found it to 
meet the necessary requirements with 
9ome minor exceptions, which were 
corrected in the final submittaL EPA’s 
comments on the draft SIP were the only 
comments received by the State. 

Final action: EPA approves the 
Committal SIP for the Rapid City, South 
Dakota PMio Group II area submitted by 
the State on July 12,1988, as part of the 
South Dakota SIP. The SIP commits the 
State to continue monitoring for PMio 
and to submit a full SIP if a violation of 
the PMio National Ambient Air Quality 
Standards (NAAQS) is detected. It also 
commits the State to make several 
revisions related to PMio to the existing 
SIP including revisions to the New 
Source Review (NSR) regulations. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by December 3,1990. 
This action may not be challenged later 
in proceedings to enforce its 
requirements. (See section 307(b)(2).) 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1909, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of Section 3 cf Executive 
Order 12291 for a period of two years. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
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request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic, and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Particulate 
matter. 

Dated: September 25.1990. 

Kerrigan Clough, 

Acting Regional Administrator. 

40 CFR Part 52, Subpart QQ is 
amended as follows: 

PART 52—[AMENDED! 

1. The authority citation for Part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

Subpart QQ—South Dakota 

2. Add a new § 52.218 to read as 
follows: 

§ 52.2182 PMio Committal SIP. 

On July 12 1988, the State submitted a 
Committal SIP for the Rapid City Group 
II PMio area, as required by the PMio 
implementation policy. The SIP commits 
the State to continue to monitor for PM J0 
and to submit a full SIP if a violation of 
the PMio National Ambient Air Quality 
Standards is detected. It also commits 
the State to make several revisions 
related to PMio to the existing SIP. 

[FR Doc. 90-23264 Filed 10-4-90; 8:45 am) 

BILLING CODS 6560-SO-M 


40 CFR Part 61 
IFRL-3850-7] 

National Emission Standards for 
Radon Emissions from 
Phosphogypsum Stacks 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of compliance waiver. 

summary: Today’s action announces the 
continuation of a limited compliance 
waiver, pending reconsideration and 
rulemaking, of subpart R of 40 CFR part 
61 ("Subpart R"), National Emission 
Standards for Radon Emissions from 
Phosphogypsum Stacks (54 FR 51654 
December 15.1989). EPA is issuing this 
compliance waiver pursuant to its 
authority under Clean Air Act 
112(c)(l)(B)(ii) and 40 CFR 60.10-60.11. 
Today’s limited compliance waiver, 
which permits the distribution and use 
cf phosphogypsum for agricultural 


purposes, temporarily continues the 
existing limited compliance waiver, 
originally issued by the Administrator 
on April 10.1990 (55 FR 13400 (April 10, 
1990)), pending final action on the 
ongoing rulemaking proceedings, but in 
no event beyond June 1,1991. 

EFFECTIVE DATE: Effective October 1, 

1990, the requirement of subpart R of 40 
CFR part 61 that phosphogypsum be 
disposed in stacks or mines is 
temporarily waived to permit the 
distribution and use of phosphogypsum 
for agricultural purposes, pending final 
action on the ongoing rulemaking 
proceedings (55 FR 13480 April 10, 

1990)), but in no event beyond June 1. 

1991. 

FOR FURTHER INFORMATION CONTACT: 

Craig Conklin, Environmental Standards 
Branch, Criteria and Standards Division 
(ANR-460), Office of Radiation 
Programs, Environmental Protection 
Agency, Washington. DC 20460, (202) 
475-9610. 

SUPPLEMENTARY INFORMATION: 

A. Background 

On October 31,1989, EPA 
promulgated a final rule controlling 
radionuclide air emissions from several 
source categories, including 
phosphogypsum stacks (to be codified at 
40 CFR part 61, subpart R (“Subpart 
R’*)). 54 FR 51653 (December 15.1989). 
The standard requires, in part, the 
disposal of phosphogypsum in stacks or 
mines, thereby precluding alternative 
uses of the material. EPA received 
petitions from several parties, including 
The Fertilizer Institute (“TFT), 
Consolidated Minerals, Inc. ("CMI"), 
and U.S. Gypsum Co. (“USG’’) that EPA 
reconsider this portion of the 
phosphogypsum NESHAP. On April 10, 
1990, EPA published in the Federal 
Register a notice of limited 
reconsideration of subpart R, a 
rulemaking proposal which included 
several alternatives to modify or 
maintain subpart R, and a limited 
compliance waiver which waived the 
requirements of subpart R for those 
owners or operators engaged in the 
distribution or use of phosphogypsum 
for agricultural purposes during the 
current growing season (not to extend 
beyond October 1.1990). 55 FR 13480. 
The waiver was issued upon the finding 
of the Administrator that such activity 
presents no imminent endangerment to 
public health, that the immediate 
prohibition of such use would cause 
great injury to many small fanners who 
rely upon phosphogypsum, and that it 
would be burdensome and 
impracticable to issue limited waivers to 
each affected owner or operator. In 


addition, it was issued in light of the 
scope of the simultaneously granted 
limited reconsideration of subpart R and 
in recognition that such waiver was 
necessary to allow time for 
implementation of alternative means of 
soil conditioning. 

EPA has received well over 100 
comments on the proposed rule. EPA is 
presently evaluating each comment and 
plans to issue a final rule shortly. 
Today’s action by EPA does not, and 
should by no means be construed to, 
indicate any Agency predisposition on 
the pending rulemaking. 

B. Issuance of Compliance Waiver 

For the same reasons announced in its 
original limited compliance waiver, EPA 
today continues in place the limited 
compliance waiver for subpart R, as 
originally issued on April 10,1990, 55 FR 
13480. pending final action on the 
rulemaking proceeding also commenced 
on April 10,1990, but in no event beyond 
June 1.1991. Authority for this waiver 
exists in Clean Air Act section 
112(C)(l)(B)(ii) and 40 CFR 61.10-61.11. 
EPA is accumulating and analyzing the 
information necessary to issue a final 
decision on the rulemaking proceeding, 
and expects to take final action shortly. 
Pending that final decision, the waiver 
bars enforcement against the use and 
distribution of phosphogypsum for 
agricultural purposes during this period. 

Dated: September 28.1990. 

William K. Reilly, 

Administrator. 

[FR Doc. 90-23541 Filed 10-4 -90; 8:45 am| 

BIL1KG CODE 8580-50-M 


40 CFR Part 261 

(EPA/OSW-FR-90-FFF; SWM-FRL-3836-81 
RIN 2Q50-AA78 

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Wa3te; Toxicity 
Characteristic; Hydrocarbon Recovery 
Operations 

agency: EPA. 

ACTION: Interim final rule with request 
for comments. 

summary: On March 29,1990, the 
Environmental Protection Agency (EPA) 
promulgated revisions to the toxicity 
characteristic, one of the tests used to 
determine whether particular wastes are 
regulated as hazardous under subtitle C 
of the Resource Conservation and 
Recovery Act (RCRA). New information 
acquired by the Agency since the 
promulgation of the Toxicity 
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Characteristic (TC) rule indicates that 
immediate application of the TC could 
prevent continued operation of 
hydrocarbon recovery and remediation 
activities currently being conducted at a 
number of petroleum refineries and 
marketing terminals or bulk plants 
handling crude pertroleum and 
immediate products of petroleum 
refining. The hydrocarbon recovery and 
remediation activities of concern are 
those that recover free-floating 
hydrocarbons from the contaminated 
acquifer, and include as part cf the 
recovery, reinjection of contaminated 
ground water via undergound injection 
wells or reinfiltration via an infiltration 
gallery into the same aquifer from which 
it was withdrawn. 

The Agency believes that cessation of 
these activities may pose a substantially 
greater risk to human health and the 
environment than their continued 
operation under the existing regulatory 
authorities. As a result of this new 
information, the Agency is today 
promulgating an interim final rule which 
extends the compliance date of the TC 
rule for petroleum refining facilities, 
marketing terminals and bulk plants 
engaged in this specific recovery and 
remediation operation for 120 days. The 
period of the extension being 
promulgated today will allow the 
Agency to solicit public comment on 
issues related to these facilities, and to 
consider all available, pertinent 
information, and to develop the best 
solution to protect human health and the 
environment. 

EFFECTIVE date: September 25.1990. 
addresses: The public docket for this 
rulemaking is located at Room M2427, 
U.S. Environmental Protection Agency, 
401 M Street. SW., Washington, DC 
20460. The docket number assigned to 
this notice is F-90-PRAS-FFFFF. 

Persons who wish to comment on the 
notice should place the docket number 
on their comments and provide an 
original and two copies. 

The EPA RCRA docket is open from 9 
a.m. to 4 p.m., Monday through Friday, 
excluding Federal holidays. To review 
docket materials, the public must make 
an appointment by calling (202) 475- 
9372. A maximum of 50 pages may be 
copied from any regulatory docket at no 
cost. Additional copies cost $0.20 per 
page. 

FOR FURTHER INFORMATION CONTACT: 

For general information about this 
notice, contact the RCRA/Superfimd 
Hotline at (800) 424-9346 toll free, or 
(202) 382-3000 in Washington, DC 
metropolitan area. For information on 
specific aspects of this notice, contact 
David Topping of the Waste 


Identification Branch. Office of Solid 
Waste (OS-333), U.S. Environmental 
Protection Agency. 401 M. Street SW. 
Washington DC 20460. (202) 382-4770. 

SUPPLEMENTARY INFORMATION: 

A. Background 

On March 29,1990 (55 FR 11798), the 
Environmental Protection Agency (EPA) 
promulgated the Toxicity Characteristic 
final rule to revise the existing EP 
toxicity characteristic. The TC is one of 
several characteristic used to identify 
wastes which are defined as hazardous 
and, as a consequence, are subject to 
the subtitle C requirements of the 
Resource Conservation and Recovery 
Act (RCRA). 

In today’s notice, the Agency, 
invoking good cause under the 
Administrative Procedure Act, is 
promulgating an extended compliance 
date for the TC requirements to 
petroleum refining facilities, marketing 
terminals and bulk plants engaged in 
hydrocarbon recovery and remediation 
operations which involve the reinjection 
of contaminated ground water into 
underground injection wells or 
infiltration galleries for 120 days. As 
discussed below, EPA believes: (1) Good 
cause, under 5 U.S.C. 553, exists for a 
short change in compliance date for this 
narrow class of TC wastes without prior 
notice and comment; and (2) under 5 
U.S.C. 705, justice so requires a 
postponement of the compliance date. 
During the 120 day period, these wastes 
will not be a Federal hazadous waste. 
This extended compliance date results 
from new information that was brought 
to the attention of the Agency after the 
promulgation of the TC final rule. The 
extended compliance date allows the 
immediate continued operation of 
existing activities while careful 
consideration is given to all pertinent 
information. 

B. Hydrocarbon Recovery and 
Reinjection of Contaminated Ground 
Water 

Subsurface investigations have 
revealed that large quantities of free- 
floating and dissolved hydrocarbons are 
contained in the shallow aquifers 
beneath a number of petroleum 
refineries marketing terminals and bulk 
plants. Many of these facilities have 
undertaken operations to remove the 
free-floating hydrocarbons and 
remediate the contamination. Follow-on 
phases of the operation may involve the 
remediation of contaminated subsurface 
soils and ground water. These recovery 
and remediation activities are currently 
being conducted under the direction of 
various State and local environmental 
and water quality authorities. 


It is the first phase of such operations 
that is of immediate concern to the 
Agency. This phase primarily consists of 
pumping the free-floating hydrocarbons 
from the aquifer beneath the facility. 
Some of these operations involve two 
pumping systems. One pumping system 
is used to bring the free-floating 
hydrocarbons to the surface while the 
second pumping system reinjects 
contaminated ground water to facilitate 
the pumping of the free-floating 
hydrocarbons and prevent further 
migration of the contaminants in the 
aquifer. In two pump systems, the 
ground water is pumped to create a cone 
of depression to promote collection of 
free-floating hydrocarbons and thereby 
facilitate recovery/removal of the 
hydrocarbons from the aquifer. This 
pumped ground water, with its high 
saturation concentrations of dissolved 
hydrocarbon (particularly benzene, due 
to the equilibration between the free- 
floating hydrocarbons and the water), is 
returned to the aquifer via an injection 
well or infiltration gallery. The 
reinjection/infiltration establishes a 
hydraulic gradient that helps to contain 
the contamination and maintains the 
water table for purposes of the 
hydrocarbon recovery. Because of the 
significantly high quantities of dissolved 
hydrocarbons in the water that is 
returned to the aquifer, immediate 
application of the TC to this ground 
water may result in classification of the 
reinjection/infiltration as disposal of a 
hazardous waste. If this occurs, use of 
UIC Class V wells (which many of these 
operations currently use) would no 
longer be authorized. Automatic 
reclassification of the well as Class IV 
wells (injection of hazardous waste into 
or above an underground source of 
drinking water (USDW) would occur; in 
most cases, Class IV wells are 
prohibited under section 3020 of RCRA. 

C. Environmental Benefits 

The extended compliance date being 
promulgated in today’s notice will allow 
the Agency to seek and consider all 
pertinent information concerning 
hydrocarbon recovery operations, and 
will provide time for the Agency to 
develop the best long-term solution to 
protect human health and the 
environment. The impacts that RCRA 
may have on these operations as a result 
of application of the TC (i.e., permit 
requirements, corrective action notices, 
etc.) may prohibit temporarily, if not 
permanently, the reinjection/infiltration 
of ground water which industry asserts 
is an integral part of the recovery phase 
of the operation. Reinjection of the 
ground water may serve two main 
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purposes: it facilitates pumping, thus 
increasing the recovery rate for free- 
floating product, and lessens further 
migration of the contaminant plume 
within the aquifer. Without reinjection, 
industry argues that the recovery phase 
may take longer to complete, there is 
probable risk of further contamination 
of subsurface soils, and the plume of 
contaminated ground water is likely to 
spread. Furthermore, they argue that it is 
not practicable to treat the 
contaminated ground water to levels 
below those specified in the TC before 
its reinjection during the recovery phase 
since the water is returned to the aquifer 
mixes and equilibrates with the 
remaining contaminated ground water 
and free-floating product. Therefore, it 
attains the same saturation 
concentration of dissolved hydrocarbon 
ns was present before pumping and 
treatment. The ground water will 
continue to attain the high saturation 
levels of dissolved hydrocarbon once 
returned to the aquifer until the source 
of contamination (i.e., the free-floating 
product) is removed. Industry argues 
that it is both environmentally beneficial 
and technically feasible to continue 
operation in this manner and, once 
recovery of free product is complete, 
begin ground water and soil 
remediation. 

D. Interim Final Rule 

EFA is invoking two authorities for 
this immediate effective interim final 
action. First, EPA is invoking the good 
cause exemptions in sections 553(b)(3) 
and 553(d)(3) of the Administrative 
Procedure Act to immediately change 
the compliance date with requirements 
imposed by the TC for wastes involved 
in specific product recovery activities. 
Second, EPA is invoking the authority in 
5 U.S.C. 705. The ground water will not 
be a Federal hazardous waste during the 
period of the extension. EPA has only 
very recently received information 
regarding these operations and believes 
that continued operation of these 
actions are important for environmental 
protection. As discussed above, without 
the immediate change of the compliance 
date for these operations, such activities 
might cease. EPA believes that requiring 
these facilities to meet all applicable 
RCRA and SDWA requirements by the 
September 25,1990 effective dale of the 
TC rule is both impracticable and 
contrary to public interest. Therefore, at 
petroleum refineries and marketing 
terminals or bulk plants currently 
engaged in hydrocarbon recovery 
operations stemming from handling 
crude petroleum and immediate 
products of petroleum refining, the 
compliance date for the TC is extended 


until January 25,1991. Facilities with 
existing contracts for construction of 
these operations are also included 
within the scope of today’s notice. 

EPA is today soliciting comments on 
regulatory approaches for issues 
involved in today’s notice and is 
considering further extending the 
compliance requirements under a 
separate regulatory proposal. Until EPA 
evaluates fully the issues involved in 
activities, the Agency believes that the 
current State oversight of these 
activities and continuing Agency 
involvement in these issues will provide 
adequate assurances against 
development of any imminent threat to 
human health and the environment. As 
discussed above, if such a change is not 
made, environmentally beneficial 
activities would, at a minimum, be 
suspended for many months, possibly 
increasing the potential threat to human 
health and the environment due to 
futher migration of the contamination. 

E. State Authority 

1. Applicability of Rules in Authorized 
States 

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. Following 
authorization, EPA retains enforcement 
authority under section 3008, 3013, and 
7003 of RCRA although authorized 
States have primary enforcement 
responsibility. The standards and 
requirements for authorization are found 
in 40 CFR part 271. 

Prior to HSWA, a State with final 
authorization administered its 
hazardous waste program in lieu of EPA 
administering the Federal program in 
that State. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities that the State was authorized 
to permit. When new. more stringent 
Federal requirements were promulgated 
or enacted, the State was obliged to 
enact equivalent authority within 
specified time frames. New Federal 
requirements did not take effect in an 
authorized State until the State adopted 
the requirements as State law. In 
contrast, under RCRA section 3006(g) (42 
U.S.C. 6926(g)), new requirements and 
prohibitions imposed by HSWA take 
effect in authorized States at the same 
time that they take effect in 
nonauthorized States. EPA is directed to 
carry out these requirements and 
prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as State law 


to retain final authorization, HSWA 
applies in authorized States in the 
interim. 

2. Effect on State Authorizations 

EPA will implement the provisions of 
today’s interim final rule in authorized 
States until their programs are modified 
to adopt the final toxicity characteristic 
and the modification to the State’s 
program is approved by EPA. 
Implementation of today’s interim final 
rule beyond the date of a State’s 
receiving final authorization for the 
toxicity characteristic depends upon 
actions taken by the State, as discussed 
below. EPA will implement the 
provisions of today’s rule in 
nonauthorized States. Today’s rule 
extends the compliance date for 
requirements imposed in the final 
Toxicity Characteristic final regulation 
(see 55 FR11798, March 29,1990) for 
certain hydrocarbon recovery 
operations. 

The Toxicity Characteristic was 
promulgated pursuant to a HSWA 
provision and must be adopted by 
States which intend to retain final 
authorization. However, today’s rule 
provides, for 120 days, a less stringent 
standard for certain hydrocarbon 
recovery and remediation operations 
than would be imposed in the final 
Toxicity Characteristic as promulgated. 
In order to promote environmentally 
beneficial hydrocarbon recovery 
operations, today’s interim final rule 
provides that these wastes would not be 
hazardous wastes under the Federal 
regulations until January 25,1991, and 
States would not be required to mandate 
their management as such in order to 
retain RCRA authorization. However, 
Section 3009 of RCRA provides that 
States may impose more stringent 
requirements than those imposed under 
Federal regulations. States, whether 
using RCRA authorities (e.g., authorities 
under State law where States have 
received final authorization to 
implement the toxicity characteristic 
provisions in lieu of their 
implementation by EPA), or other State 
authorities under other statues, may 
impose hazardous waste requirements 
on such operations, or may require other 
more stringent conditions upon 
management of these wastes. 

F. Regulatory Requirements 

1. Regulatory Impact Analysis 

Under Executive Order 12291, EPA 
must determine whether a regulation is 
“major,” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. The overall effect of today’s 
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rule is to extend the compliance date for 
requirements imposed by the final 
Toxicity Characteristic rule for certain 
limited hydrocarbon recovery 
operations. No sampling or analysis 
requirements are imposed in today’s 
rule. The net effect of this proposal is to 
extend cost savings on a temporary 
basis to certain segments of the 
regulated community. Consequently, no 
regulatory impact analysis is required. 

2. Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, whenever an 
agency is required to publish a General 
Notice of Rulemaking for any proposed 
or final rule, it must prepare and make 
available for public comment a 
regulatory flexibility analysis that 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). No regulatory flexibility 
analysis is required, however, if the 
head of the Agency certifies that the rule 
will not have a significant impact on a 
substantial number of small entities. 

The extension of the compliance date 
for the Toxicity Characteristic 
requirements promulgated today for 
certain limited hydrocarbon recovery 
activities in this rule is deregulatory in 
nature and thus will only provide 
beneficial opportunities for entities that 
may be affected by the rule. 

Accordingly, I hereby certify that this 
regulation will not have a significant 
economic impact of a substantial 
number of small entities. Thi9 
regulation, therefore, does not require a 
regulatory flexibility analysis. 

3. Paperwork Reduction Act 

There are no reporting, notification, or 
recordkeeping (information) provisions 
in this rule. Such provisions, were they 
included, would be submitted for 
approval to the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq. 

List of Subjects in 40 CFR Part 261 

Hazardous waste, recycling. 

Dated: September 24.1990. 

William K. Reilly, 

Administrator. 

For reasons set out in the preamble, 
chapter I of title 40 of the CFR part 261 is 
amended as follows: 

PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

1. The authority citation for part 261 
continues to read as follows: 

Authority: 42 U.S.C. 0905. 0912(a), 0921. 

6922. and 0938. 


2. Section 261.4 is amended by adding 
paragraph (b)(ll) to read as follows: 

§ 261.4 Exclusions. 

* * • « « 

(b) • * \ 

(11) Ground water that exhibits the 
Toxicity Characteristic in § 261.24 of 
this part that is reinjected or infiltrated 
pursuant to existing hydrocarbon 
recovery operations undertaken at 
petroleum refineries, and marketing 
terminals or bulk plants handling crude 
petroleum and immediate products of 
petroleum refining until January 25,1991. 
***** 

[FR Doc. 90-23542 Filed 10-4-90; 8.45 amj 

BILUNG CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[MM Docket No. 89-560; RM-69S2] 

Radio Broadcasting Services; 
Dillingham, AK 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: This document allots FM 
Channel 256A to Dillingham, Alaska, as 
that community’s first local broadcast 
service, in response to a petition for rule 
making filed by Jackson McCormick. See 
54 FR 51424, December 15,1989. 
Coordinates utilized for Channel 256A at 
Dillingham are 59-02-30 and 158-27-30. 
(See Supplementary Information, infra.) 
With this action, the proceeding is 
terminated. 

dates: Effective November 16,1990; the 
window period for filing applications on 
Channel 256A at Dillingham, Alaska, 
will open on November 17,1990, and 
close on December 17,1990. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. Questions related to the 
window application filing process 
should be addressed to the Audio 
Services Division, FM Branch, Mass 
Media Bureau. (202) 632-0394. 
SUPPLEMENTARY INFORMATION: This i8 a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 89-560, 
adopted September 19,1990, and 
released October 2,1990. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington. DC. The 
complete text of this decision may also 
be purchased from the Commission’s 


copy contractors, International 
Transcription Service, (202) 857-3800. 
2100 M Street, NW., suite 140, 
Washington. DC 20037. 

Interested parties should note that the 
petition for rule making in this 
proceeding was filed prior to October 2. 
1989, and therefore, applicants for 
Channel 250A at Dillingham may avail 
themselves of the provisions of Section 
73.213(c) of the Commission’s Rules. See 
47 CFR 73.213(c). 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

47 CFR PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§73.202 [Amended] 

2. Section 73.202(b). the Table of FM 
Allotments, is amended under Alaska, 
by adding Dillingham. Channel 256A. 
Federal Communications Commission. 

Kathleen B. Levitz, 

Deputy Chief. Policy and Rules Division . 
Mass Media Bureau. 

[FR Doc. 90-23660 Filed 10-4-90; 8:45 am) 

BILLING CODE •712-01-M 


47 CFR Part 73 

[MM Docket No. 89-456; RM-6831] 

Radio Broadcasting Services; Vero 
Beach, FL 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: This document, at the request 
of Media VI Florida, (formerly Treasure 
Coast Media. Inc.), substitutes Channel 
269C3 for Channel 269A at Vero Beach, 
Florida, and modifies its license for 
Station WAVW(FM) to specify 
operation on the higher powered 
channel. See 54 FR 43087, October 20, 
1989. Channel 269C3 can be allotted to 
Vero Beach in compliance with the 
Commission’s minimum distance 
separation requirements. The 
coordinates for this allotment are North 
Latitude 27-38-18 and West Longitude 
80-23-54. With this action, this 
proceeding is terminated. 
effective date: November 16.1990. 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media, (202) 634- 
6530. 

SUPPLEMENTARY INFORMATION: This i8 8 
synopsis of the Commission's Report 
and Order, MM Docket No. 89-456, 
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adopted September 19.1990, and 
released October 2,1990. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the PCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors. International 
Transcription Service, (202) 857-3800. 
2100 M Street, NW., suite 140, 
Washington. DC 20037. 

List cf Subjects in 47 CFR Part 73 

Radio broadcasting. 

FART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U S.C. 154. 303. 

5 73.202 [Amended] 

2. Section 73.202(b}. the Table of FM 
Allotments is amended by removirvg 
Channel 289A and adding Channel 
269C3 at Vero Beach. Florida. 

Kathleen B. Levitz, 

Deputy Chief. Policy and Buies Division , 
Mass Media Bureau. 

[rR Doc. 00-23605 Filed 10-4-90; 8:45 am] 
BtLLJNQ COOC 6712-01-M 


47 CFR Part 73 

[MM Docket No. 80-562; RM-6951) 

Radio Droadcagttag Services; 
Guntersville, AL 

agency: Federal Communications 

Commission. 

action: Final rule. 

SUMMARY: This document substitutes 
Channel 240C3 for Channel 240A at 
Guntersville, Alabama, and modifies the 
Class A license issued to Guntersville 
Broadcasting Company, Inc. for Station 
WTWX-FM, 8s requested* to specify 
operation on the higher power channel, 
thereby providing that community with 
its first expanded coverage FM service. ■ 
See 54 FR 51424, December 15.1989. 
Coordinates for Channel 240C3 at 
Guntersville are 34-23-03 and 88-12-57. 
With this action, the proceeding is 
terminated. 

EFFECTIVE date: November 18,1990. 

FOR FURTHER INFORMATION CONTACT: 

Nancy Joyner, Mass Media Bureau, (202) 
634-8530. 

SUPPLEMENTARY INFORMATION*. This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 69-562, 
adopted September 19,1990, and 
released October 2,1990. The full text of 
this Commission decision is available 


for inspection and copying during 
normal business hours in the FCC 
Dockets Branch [room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service. (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

list of Subjects in 47 CFR Part 73 

Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.3.C. 154, 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Tabie of FM 
Allotments for Alabama, is amended by 
amending the entry' for Gunteraville, by 
removing Channel 240A and adding 
Channel 240C3. 

Federal Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief, Policy and Buies Division, 
Mass Media Bureau. 

[FR Doc. 90-23666 Filed 10-4-00; 8:45 am] 

BILUKO CODE 6712 01-41 


47 CFR Part 73 

[MM Docket No. 69-531; RM-C940] 

Radio Broadcasting Services; Helena, 
AR 

agency: Federal Communications 

Commission. 

action: Final rule. 

SUMMARY: This document substitutes 
Channel 278C3 for Channel 27QA at 
Helena. Arkansas, and modifies the 
license of Delta Broadcasting, Inc. for 
Station KCRI-FM, as requested, to 
specify operation on the higher power 
channel, thereby providing that 
community with its first wide coverage 
area FM service. See 54 FR 50002, 
December 4,1989. Coordinates used for 
Channel 278C3 at Helena are 34-32-50 
and 90-36-40. With this action, the 
proceeding is terminated. 

EFFECTIVE DATE: November 16,1990. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 89-631, 
adopted September 19,1990, and 
released October 2,1990. The full text of 
this Commission decision is available 
for inspection and copying during 


normal business hours in the FCC 
Dockets Branch (room 230), 1S19 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

list of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Part 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Tabie of FM 
Allotments for Arkansas, is amended by 
amending the entry for Helena, by 
removing Channel 276A and adding 
Channel 276C3. 

Fadei&l Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief Policy and Rules Division. 
Mass Media Bureau. 

[FR Doc. 90-23669 Filed 10-4-S0; 8:45 am] 
BtLLJNU COSE 8712-01-M 


47 CFR Part 73 

[MM Docket No. 80-403; F.M-6902] 

Radio Broadcasting Sendees; Asbury, 
IA 

agency: Federal Communications 
Commission. 

action: Final rule. 


summary: The Commission, at the 
request of Denise NeubaueT, allots 
Channel 277C3 to Asbury, Iowa, a9 that 
community’s first local FM service. See 
54 FR 39212, September 25.1989. 

Channel Z77C3 can be allotted to 
Asbury in compliance with the 
Commission's minimum distance 
separation requirements with a site 
restriction of 19.9 kilometers (12.4 miles) 
northeast to avoid a short-spacing to 
Station WWRW, Channel 277C1, 
Wisconsin Rapids. Wisconsin, and to 
the proposed allotment of Channel 
Z78C2 at Waukon. Wisconsin. The 
coordinates for Channel 277C3 at 
Asbury are North Latitude 42-35-04 and 
West Longitude 90-31-43. With this 
action, this proceeding is terminated. 

DATES: Effective November 15.1990. The 
window period for filing applications 
will open on November 17,1990, and 
close on December 17, 1990. 
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FOR FURTHER INFORMATION CONTACT: 

Leslie K. Shapiro, Mas9 Media Bureau. 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 89-403, 
adopted September 18,1990, and 
released October 2,1990. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington. DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street NW., suite 140, 
Washington. DC 20037. 

list of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73-1 AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§ 73.202 [Amended 1 

2. Section 73.202(b). the Table of FM 
Allotments under Iowa, is amended by 
adding Channel 277C3 at Asbury. 

Federal Communications Commission. 

Kathleen B. Lovitz, 

Deputy Chief, Policy and Rules Division, 

Mass Media Bureau, 

[FR Doc. 90-23670 Filed 10-4-90; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 

I MM Docket No. 89-561; RM-69681 

Radio Broadcasting Services; 
Veedersburg, IN 

agency: Federal Communications 
Commission. 

action: Final rule. 

summary: This document allots FM 
Channel 225A to Veedersburg, Indiana, 
as that community’s first local broadcast 
service, in response to a petition for rule 
making filed on behalf of Christian 
Family Radio. See 54 FR 51425, 

December 15,1989. Coordinates for 
Channel 225A at Veedersburg are 40-06- 
47 and 87-15-45. With this action, the 
proceeding is terminated. 
dates: Effective November 16,1990; the 
window period for filing application on 
Channel 225A at Veedersburg, Indiana, 
will open on November 17,1990, and 
close on December 17,1990. 


FOR FURTHER INFORMATION CONTACT: 

Nancy Joyner, Mass Media Bureau, (202) 
634-6530. Questions related to the 
window application filing process 
should be addressed to the Audio 
Services Division, FM Branch. Mass 
Media Bureau, (202) 632-0394. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket 89-561, adopted 
September 19,1990, and released 
October 2,1990. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractors, 
International Transcription Service, 

(202) 857-3800, 2100 M Street, NW., suite 
140, Washington. DC 20037. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§ 73.202 [ Amended J. 

2. Section 73.202(b), the Table of FM 
Allotments, is amended under Indiana, 
by adding Veedersburg, Chanel 225A. 
Federal Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief. Policy and Rules Division, 

Mass Media Bureau. 

[FR Doc. 90-23667 Filed 10-4-90; 8:45 am] 

BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 217 
(Docket No. 900938-0238] 

Sea Turtle Conservation; Shrimp 
Trawling Requirements 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Final rule, technical 
amendment. 

summary: The Secretary of Commerce 
issues this final rule to implement a 
technical amendment to the regulations 
requiring shrimp trawlers in the Gulf of 
Mexico and the Atlantic Ocean off the 
southeastern United States to use 
measures to reduce the incidental catch 
and mortality of sea turtles in shrimp 
trawls. This rule clarifies the definition 


of "Atlantic Area" to more explicitly 
delineate the area subject to turtle 
excluder device (TED) and tow-time 
regulations. The intended effect is to 
clarify the regulations. This rule does 
not change the current agency 
interpretation of the definition. 

effective date: October 4,1990. 

FOR FURTHER INFORMATION CONTACT. 

Phil Williams, 301-427-2322, or Charles 
A. Oravetz. 813-893-3366. 

SUPPLEMENTARY INFORMATION: . 

Background 

The Secretary of Commerce issued a 
final rule on June 29,1987 (52 FR 24244) 
that requires shrimp trawlers 25 feet (7.6 
m) and longer in length to use qualified 
TEDs in certain offshore waters of the 
southeastern United States during 
certain times of the year and to limit 
trawl tow times to 90 minutes (or use 
TEDs) in inshore waters during these 
same times. Shrimp trawlers less than 25 
feet (7.6 m) in length are required to limit 
trawl tow times to 90 minutes in inshore 
and offshore waters during certain 
times. 

Atlantic Area Definition 

The preamble to the final rule clearly 
states that "the use of TEDs or tow time 
restrictions are required in all waters of 
the Atlantic between the North 
Carolina-Virglnia Border and 23* 40' N 
and throughout the U.S. Gulf of Mexico." 
The preamble notes that the Atlantic 
and Gulf waters are divided into four 
areas: The Canaveral and the Atlantic, 
and the Southwest Florida and Gulf 
Areas. The preamble defines the 
Atlantic Area to include "all ocean and 
tidal waters in the Atlantic Ocean from 
the North Carolina-Virginia border to 
23° 40' N, except for waters in the 
Canaveral Area." The Southwest 
Florida Area is defined in the preamble 
to include "all ocean and tidal waters 
within the region bounded by 23* N to 
27* N between 81* W and 84° W." 

In the final rule, "Atlantic Area" is 
defined to mean "all ocean and tidal 
waters off the southeast Atlantic States 
from 36° 33' 00.8' (sic) N. latitude (North 
Carolina or Virginia border) south and 
west to a line at 81° W. longitude, except 
for waters within the Canaveral Area, 
as defined in this section," and 
"Southwest Florida Area" was defined 
to mean "the ocean and tidal waters off 
Florida from 23* 40' N. latitude to 27* N. 
latitude between 81* W. longitude and 
84° W. longitude." In the final rule. Maps 
1 and 2 depict the offshore waters where 
TEDs are required, and Maps 3 and 4 
depict the inshore waters where 90- 
minute tow times apply. The dividing 











40840 


Federal Register / Vo!. 55, No. 154 / Friday, October 5, 1990 / Rules and Regulations 


line between the Atlantic Area and the 
Southwest Florida Area as depicted on 
the maps is 81* W. longitude as it passes 
through the south Florida and Florida 
Keys locations. 

The definition of Atlantic Area in the 
final rule may not be explicit as to the 
area where TEDs and limited tow times 
are required. If the reference to “west to 
81° W. longitude" is not read as 
intended, i.e., as the dividing line 
between the Atlantic Area and the 
Southwest Florida Area, then an area 
shoreward of 81° longitude off the 
southeast Atlantic coast from 
approximately Ossabaw Sound, 

Georgia, to approximately Daytona 
Beach, Florida, would appear to be 
excluded from the “Atlantic Area." This 
misinterpretation cculd create confusion 
concerning whether TEDs and 
limitations on tow times are required 
shoreward of 81* W. longitude. The clear 
intention of the final rule as 9tated in the 
preamble and illustrated in the maps of 
the rule is that 81* W. longitude is the 
dividing line between the Atlantic Area 
and the Southwest Florida Area and 
does not delineate an area off Georgia 
and north Florida wherein TEDs or tow 
time requirements are inapplicable. To 
eliminate any ambiguity, this technical 
amendment deletes the reference to 81* 
W. longitude from the definition of 
Atlantic Area in the final role. The line 
of 81* W. longitude that divides the 
Atlantic Area from the Southwest 
Florida Area is clearly explained in the 
definition of Southwest Florida Area. 

Classification 

This final rule, technical amendment 
is issued under 50 CFR Part 217. Because 
this rule makes only minor, non¬ 
substantive changes, it is unnecessary 
under 5 U.S.C. 553(b)(B) to provide for 
prior public comment and there is good 
cause under 5 U.S.C. 553(d) not to delay 
for 30 days its effective date. 

Because this rule is being issued 
without prior comment, a regulatory 
flexibility analysis is not required under 
the Regulatory Flexibility Act and none 
has been prepared. 

Thi3 rule makes minor technical 
changes to a rule that has been 
determined not to be a major rule under 
Executive Order 12291, does not contain 
policies with federalism implications 
under E.0.12612, and does not contain a 
collection-of-information requirement 
for the purposes of the Paperwork 
Reduction Act. There is no change in the 
regulatory impacts previously reviewed 
and analyzed. 


List of Subjects in 58 CFR Part 217 

Endangered species, Fisheries, 
Fishing, Reporting and recordkeeping 
requirements. 

Dated: September 28,1990. 

Michael Tillman, 

Acting Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR part 217 is amended 
as follows: 

PART 217—GENERAL PROVISIONS 

1. The authority citation for part 217 
continues to read as follows: 

Authority: 10 U.S.C. 1521-1543; and 10 
U.S.C. 742a et seq., unless otherwise noted. 

2. hi § 217.12, the definition for 
"Atlantic Area" is revised to read as 
follows: 

§217.12 Definitions. 

* * * • • 

Atlantic Area means all ocean and 
tidal waters off the southeast Atlantic 
States from 36°33'00.8" N. latitude 
(North Carolina or Virginia border) 
south, except for waters within the 
Southwest Florida Area and the 
Canaveral Area, as defined in this 
section. 

***** 

[FR Doc. 90-23582 Filed 10-4-90; 8:45 am] 

BILLING COCE 3310-22-N 


50 CFR Part 652 

[Docket No. 900124-0127) 

Atlantic Surf Clam and Ocean Quahog 
Fishery 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of suspension of surf 
clam minimum size limit. 

summary: NOAA issues this notice to 
inform the public that the minimum size 
limit of 4.75 inches for Atlantic surf 
clams is suspended. This action is taken 
under the authority of $ 652.22(a)(1), 
which allows for the annual suspension 
of minimum size limit based upon set 
criteria. The intended effect is to reduce 
a regulatory burden while allowing for 
more selective harvest practices. This 
action is taken to remove a regulatory 
restraint on industry determined to be 
unnecessary at this time in accordance 
with Amendment 8 to the Fishery 
Management Plan for the Atlantic Surf 
Clam and Ocean Quahog Fishery (FMP). 
EFFECTIVE DATES: September 30.1990. 
through December 31,1990. 


FOR FURTHER INFORMATION CONTACT: 

Jack Terrill, Resource Policy Analyst 
National Marine Fisheries Service, One 
Blackburn Drive, Gloucester, MA, 01S30, 
(508-281-9252). 

SUPPLEMENTARY INFORMATION: A final 
rule implementing Amendment 8 to the 
FMP was published on June 14,1990 (55 
FR 24184). Section 652.22 allows the 
Regional Director to suspend annually 
by publication in the federal register, 
the minimum size limit for Atlantic surf 
clams. This action may be taken unless 
discard, catch, and survey data indicate 
that 30 percent of the clams are smaller 
than 4.75 inches (12.065 cm) and the 
overall reduced size is not attributable 
to beds where growth of the individual 
clams has been reduced because of 
density dependent factors. 

At its September 1990 meeting, the 
Mid-Atlantic Fishery Management 
Council (Council) accepted the 
recommendations of its Statistical and 
Scientific Committee and Surf Clam/ 
Ocean Quahog Committee and voted to 
recommend that the Regional Director 
suspend the minimum size limit This 
action was taken after the most recent 
research vessel survey data indicated 
that 26.97 percent of the surf clams from 
the Mid-Atlantic area, 17.20 percent of 
the surf clams from the Southern New 
England area, and 15.64 percent of the 
surf clams from the Ceorges Bank area, 
were less than 4.75 inches. Discard data 
from the commercial trips that were 
interviewed reported an average discard 
rate of 12.5 percent as applied to the 
previous minimum size limit of 5 inches. 

Thi9 action is being taken to coincide 
with the full implementation of 
Amendment 6, which is September 30, 
1990. Given that the Amendment is 
being implemented mid-year, this action 
will be in effect for 1990 only. The 
Council's request to continue the 
suspension in 1991 will be determined 
and specified by separate notice. 

Classification 

This action is authorized by 50 CFR 
part 652, and is taken in compliance 
with E.0.12291. 

Authority: 10 U.S.C. 1801 et seq.) 

List of Subjects in 50 CFR Part 652 

Fisheries, Reporting and 
recordkeeping requirements. 

Dated: October 1,1990. 

Richard Ii. Schaefor, 

Director of Office of Fisheries Conservation 
and Management, National Marine Fisheries 
Service. 

[FR Doc. 90-235/9 Filed 10-1-90; 4.S9 pm) 

BILLING CODE 10-22-41 
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Proposed Rules 


.ui) iinire— 

Federal Register 

Vol. 55, No. l«t 
Friday, October 5. 1990 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of ruies and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 

7 CFR Part 401 

[Arndt No. 37; Doc. No. 7556S] 

General Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation, USDA. 
action: Additional notice of proposed 
rulemaking and extended comment 
period. 

SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) herewith gives 
notice of additional proposed 
rulemaking and extension of comment 
period with respect to a proposed 
amendment to the General Crop 
Insurance Regulations (7 CFR part 401), 
effective for the 1991 and succeeding 
crop years, to: (1) Clarify the time limit 
for an insured producer to submit a 
report or a notice to FCIC; (2) allow for 
an extension of the sales dosing date 
when such date falls on a weekend or 
Federal holiday; (3) clarify premium 
discount language applicable to good 
insuring experience and whole units; 
and (4) modify the restriction against 
insuring land which has been strip 
mined to provide crop insurance by 
written agreement between the insured 
and FCIC. The intent of this notice of 
additional proposed rulemaking is to 
provide that a sales dosing date will be 
extended if the date falls on a weekend 
or Federal holiday and the insured’s 
service office is not open on such date, 
and provide a clarification of premium 
discount if the insured did not select 
optional units and/or is eligible for good 
insuring experience. 

COMMENT DATE: Written comments, 
data, and opinions on this proposed rule 
must be submitted not later than 
November 5,1990 to be sure of 
consideration. 

address: Written comments should be 
rent to the Office of the Manager. Room 
4090, South Building, U.S. Department of 
Agriculture, Washington, DC 2025a 


FOR FURTHER INFORMATION CONTACT: 

Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC., 20250, 
telephone (2C2) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
established as April 1,1992. 

David W. Gabriel, Acting Manager. 
FCIC, (1) has determined that thi3 action 
is not a major rule as defined by 
Executive Order 12291 because it will 
not result in: (a) An annual effect on the 
economy of $100 million or more; (b) 
major increases in costs or prices for 
consumers, individual industries, 
federal, State, or local governments, or a 
geographical region; or (c) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets; and (2) certifies that this action 
will not increase the federal paperwork 
burden for individuals, mall businesses, 
and other persons Bnd will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115, June 24, 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Tuesday, August 15.1989, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 54 
FR 33559, to amend the General Crop 
Insurance Regulations (7 CFR part 401), 


to have been effective for the 1990 and 
succeeding crop years, to: (1) Clarify the 
time limit for an insured producer to 
submit a report or a notice to FCIC; and 
(2) modify the restriction against 
insuring land which has been strip 
mined. The intent cf this additional 
notice of proposed rulemaking is to 
provide language allowing an extension 
of the sales closing date to the next 
business day if such date falls on a 
weekend or Federal holiday and the 
insured’s service office is not open on 
such date, and to provide clarification of 
the premium discount feature applicable 
to good insuring experience and whole 
units and to make such change 
applicable for the 1991 and succeeding 
crop years. 

In reviewing the proposed rule 
published at 54 FR 33559, FCIC 
determined that; (1) in addition to the 
proposed amendment to paragraph 20 
(Notices) of the General Policy, similar 
clarification of the extension of sales 
closing dates should be added to the 
Manager’s authority to extend such 
dates contained in 7 CFR 401.8(b); and 
(2) clarifying language should be added 
to the annual premium section 
(paragraph 5.) to provide for premium 
discount if the insured did not select 
optional units and/or is eligible for a 
good insuring experience discount. 

Throughout the General Crop 
Insurance Regulations and Policy are 
references to important dates which 
must be adhered to by the insured under 
the policy, including required reports 
which must be filed to comply with 
insurance provisins, and special notices 
which must be submitted to FCIC in 
order to be eligible for the program’s 
benefits. 

Paragraph 20 of 7 CFR part 401, titled 
"Notices,” provides that all notices 
required to be given by the insured must 
be in writing and received by the sendee 
office within the designated time, unless 
otherwise provided by the notice 
requirement. When immediate notice is 
required, it may be given by telephone 
or in person and confirmed in writing. 
The time of the notice is determined by 
the time of FCIC’s receipt of the written 
notice. 

Paragraph 21, titled "Dates, Reports, 
and Notices." cautions the insured that 
in order to preserve the insured's rights 
under the policy, the insured is required 
to file a number of reports and notices to 
FCIC by certain dates. 
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Subparagraph 2.e.(12) of the General 
Crop Insurance Poicy provides that 
FCIC does not insure any acreage which 
has been 9trip mined. Some strip mined 
acreage has been reclaimed to 
agricultureal productivity. FCIC has 
determined that this restriction should 
be modified to allow crop insurance to 
be provided on former strip mined 
acreage which is now in agricultural 
production by wTitten agreement 
between the insured and FCIC. 

In addition, in the event that the Final 
date for accepting applications for crop 
insurance, shown on the actuarial table 
on file in the service office, falls on a 
weekend or Federal holiday. FCIC 
proposes to extend such date in the 
same manner as other dates contained 
herein. 

While it is common business practice 
to extend the date for a specific action 
to the next business day if such date is 
not a regular business day, that is not 
set out in the General Crop Insurance 
Policy. 

Finally, on August 14,1989, the Board 
of Directors of FCIC approved a method 
for discounting premium for those 
insureds who choose not to divide their 
acreage into optional units, and 
discountinued surcharges for optional 
unit divisin. Premium rates have been 
revised to reflect this change. 

Accordingly, FCIC proposes to: (1) 
Allow for an extension of the sales 
closing date when such date falls on a 
weekend or Federal holiday by adding 
appropriate language to both paragraph 
20 of the General Policy and § 401.8(b) 
of the General Crop Insurance 
Regulations; (2) clarify premium 
discount language applicable to good 
insuring experience and whole units; 
and (3) modify the restriction against 
insuring land which has been strip 
mined, and subsequently reclaimed, to 
provide crop insurance by written 
agreement between the insured and 
FCIC. 

As a convenience to the reader, FCIC 
republishes the original notice of 
proposed rulemaking appearing in the 
Federal Register on Tuesday, August 15, 
1989, at 54 FR 33559, to include 
additional provisions for the extension 
of a sales closing date and for premium 
discount, as described above. 

FCIC is soliciting public comment on 
this additional proposed rulemaking for 
30 days following publication in the 
Federal Register. Written comment 
should be sent to Peter F. Cole, Office of 
the Manager, Federal Crop Insurance 
Corporation, room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250. 

All comments received pursuant to 
this notice will be available for public 


inspection and copying in the Office of 
the Manager at the above address, 
during regular business hours, Monday 
through Friday. 

List of Subjects in 7 CFR Part 401 

Crop insurance, General crop 
insurance policy. 

Proposed Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 et seq.) % 
the Federal Crop Insurance Corporation 
proposes to amend the General Crop 
Insurance Regulations (7 CFR part 401), 
proposed to be effective for the 1991 and 
succeeding crop years, in the following 
instances: 

PART 401—GENERAL CROP 
INSURANCE REGULATIONS 

1. The authority citation for 7 CFR 
part 401 continues to read as follows: 

Authority: 7 U.S.C. 1506,1516. 

2. 7 CFR 401.8 is amended by revising 
paragraph (b); paragraph (d)2.e.(12); and 
paragraphs 5.. and 20., of the General 
Crop Insurance Policy to read as 
follows: 

§ 401.8 The application and policy. 

• • • • * 

(b) The Corporation may reject or 
discontinue the acceptance of 
applications in any county or of any 
individual application upon its 
determination that the insurance risk is 
excessive. The Manager of the 
Corporation is authorized in any crop 
year to extend the sales closing date for 
submitting applications in any county, 
by placing the extended date on file in 
the applicable service offices and 
publishing a notice in the Federal 
Register upon the Manager’s 
determination that no adverse 
selectivity will result during the 
extended period. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 
discontinue the acceptance of 
applications. If the sales closing date 
falls on a Saturday or Sunday or legal 
holiday when the service office is not 
open, the application must be submitted 
by the close of business on the next 
business day. 


2. Crop, acreage . and share insured. 

* * • « • 

e. • • * 

(12) Which has been strip mined unless we 
agree in writing to insure such acreage. 

• • • * * 

5. Annual Premium 


a. The annual premium is earned and 
payable at the time insurance attaches. The 
annual premium is computed by multiplying 
the production guarantee times the price 
election, times the premium rate, times the 
insured acreage, times your share at the time 
insurance attaches, and where applicable, 
times any applicable premium adjustment 
factor shown on the actuarial table. 

b. If you are eligible for a premium 
reduction based on your experience under 
previous crop policies, you may retain that 
experience under certain conditions as set 
out in the crop endorsement through the 1991 
crop year. 

c. Your premium payment, plus any 
accrued interest, will be considered 
delinquent if any amount due us is not paid 
on or before the termination date specified in 
the crop endorsement. 

* * * * * 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the WTitten notice. If the date by 
which you are required to submit an 
application or a report or notice falls on a 
Saturday. Sunday, or Federal holiday if your 
service office is not open for business on such 
date such notice or report must be submitted 
on the next business day. 

* * • * * 

Done in Washington, DC. on October 1. 
1990. 

David W. Gabriel, 

Acting Manager, Federal Crop Insurance 
Corporation. 

[FR Doc. 90-23547 Filed 10-4-00; 8:45 am] 

BILLING CODE 3410-CS-M 


7 CFR Part 433 

[ Arndt. 3; Docket No. 8006S| 

Dry Bean Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation, USDA. 
action: Proposed rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) proposes to amend 
the Dry Bean Crop Insurance 
Regulations (7 CFR Part 433), effective 
for the 1991 and succeeding crops years, 
to expand crop insurance coverage to all 
classes of dry beans. The intended 
effect of this proposed rule is to provide 
the provisions for insuring all classes of 
dry beans to include those classes not 
insurable in the past, provided the class 
of dry beans has been demonstrated to 
be adapted to the area. 
dates: Written comments, data, and 
opinions on this proposed rule must be 
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submitted not later than November 5, 
1990, to be sure of consideration. 
address: Written comments on this 
proposed rule should be sent to Peter F. 
Cole, Office of the Manager, Federal 
Crop Insurance Corporation, Room 4090. 
South Building, U.S. Department of 
Agriculture, Washington, DC, 20250. 

FOR FURTHER INFORMATION CONTACT: 
I'eter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC. 20250, 
telephone (202) 447-3325. 
SURPCEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
August 1,1995. 

David W. Gabriel, Acting Manager, 
FCIC, (1) has determined that this action 
is not a major rule as defined by 
Executive Order 12291 because it will 
not result in: (a) An annual effect on the 
economy of $100 million or more; (b) 
major increases in costs or prices for 
consumers, individual industries, 
federal, State, or local governments, or a 
geographical region; or (c) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets; and (2) certifies that this action 
will not increase the federal paperwork 
burden for individuals, small businesses, 
and other persons and will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 40 FR 
29115. June 24,1933. 

This action h not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement Is 
needed. 

FCIC proposes to amend the Dry Bean 
Crop Insurance Regulations (7 CFR part 
433), to provide the provisions for 


insuring all classes of dry beans adapted 
to the area in which they are grown. 

FCIC invites written public comment 
on this proposed rule for 30 days after 
its publication in the Federal Register. 
Comments should be submitted to Peter 
F. Cole, Secretary, Federal Crop 
Insurance Corporation, Room 4090. 

South Building. U.S. Department of 
Agriculture, Washington, DC. Ail 
written comments received pursuant to 
this proposed rule will be available for 
public inspection and copying at the 
above address during regular business 
hours, Monday through Friday. 

List of Subjects in 7 CFR 433 

Crop insurance. Dry beans. 

Proposed Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq .), 
the Federal Crop Insurance Corporation 
proposes to amend the Dry Bean Crop 
insurance Regulations (7 CFR part 433), 
proposed to be effective for the 1991 and 
succeeding crop years, in the following 
instances: 

1. The authority citation for 7 CFR 
part 433 is revised to read as follows: 

Authority: 7 U.S.C 150G, 1513. 

2. 7 CFR 433.7(d) is amended by 
revising subparagraph 2.a^ to read as 
follows: 

$ 433.7 The application and policy. 
***** 

(d) • • • 

2. Crop Acreage, and Share Insured 

a. The crop insured will be dry beans 
("beans") and will consist of: 

(1J dry edible beans, planted for harvest as 
dry beans, of a class designated in the 
actuarial table; and 

(2) bush varieties of garden seed beans 
(contract seed beans), planted foT harvest as 
seed and grown under e contract (with a seed 
company executed before the acreage 
reporting date), which are grown on insured 
acreage and for which a guarantee and 
premium rate are provided by the actuarial 
table. 

In addition to the classes of dry beans 
listed on the actuarial table for your county, 
we will insure other classes of beans 
provided: 

(i) The class you intend to plant has been 
demonstrated to be adapted to the area. 
Evidence of adaptability Includes results of 
test plots and recommendations by 
unversities and seed companies (two years of 
personal experience producing the class in 
your production area may be submitted for 
this requirement); 

(ii) You submit your production report and 
prices received by the sales closing date, or 
the test plot results and price information on 
or before the sales closing date; and 


(ii;} We provide you. in writing, an 
approved insurance offer which you accept in 
writing. 

***** 

Done in Washington. DC. on October 1. 
1990. 

David W. Gabriel, 

Acting Manager, Federal Crop Insurance 
Corporation. 

(FR Doc. 90-23548 Filed 10-4-90; 8:45 amj 

6'Lima COO£ 3410-CS-ftl 


DEPARTMENT OF THE TREASURY 

Office cf the Comptroller of the 
Currency 

12 CFR Part 3 

[Docket No. 90-19] 

Capital Treatment of Intangible Assets 

agency: Office of the Comptroller of the 
Currency, Treasury. 
action: Advanced notice of proposed 
rulemaking. 

summary: The Office of the Comptroller 
of the Currency (OCC) is issuing this 
advance notice of proposed rulemaking 
(ANPR) to solicit public comment 
regarding the treatment of intangible 
assets held by national banks for the 
purposes of determining capital 
adequacy under the risk-based capital 
guidelines (54 FR 4168, January 27,1989). 
These guidelines will become effective 
on December 31,1990. Specifically, the 
OCC requests comments on two issues: 
(1) Whether the current capital 
treatment of purchased mortgage 
servicing rights is appropriate; and (2) 
whether any other intangible assets, in 
addition to purchased mortgage 
servicing rights, currently qualify for 
inclusion in the regulatory capital 
calculation. 

DATES: Comments must be received on 
or before December 4,1990. 

ADDRESSES: Interested persons are 
invited to submit written comments to 
Docket Number (90-19), 

Communications Division, Fifth tioor. 
Comptroller of the Currency, 490 
L’Enfant Plaza East, Southwest, 
Washington, DC 20219. Attention: Karen 
Carter. Comments will be available for 
public inspection and photocopying at 
that address. 

FOR FURTHER INFORMATION CONTACT: 

Eugene Green, Deputy Chief 
Accountant, (202) 267-4723; Donna E. 
Duncan. National Bank Examiner, Office 
of the Chief National Bank Examiner, 
(202) 447-1164; Ronald Shimabukuro, 
Attorney, Legal Advisory Services 
Division. (202) 447-1883; C. Stewart 
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Goddin, Senior International Economic 
Advisor, Multinational and Regional 
Bank Analysis, (202) 447-1747; or Mark 
Winer, Associate Director, Economic 
and Policy Analysis. (202) 447-1924, 
Office of the Comptroller of the 
Currency, Washington, DC 20219. 
SUPPLEMENTARY INFORMATION: 
Introduction 

Usually, intangible assets have little 
or no value that can be realized 
separately from the ongoing operations 
of a bank. Therefore, the OCC generally 
requires the deduction of intangible 
assets from equity capital and total 
assets for capital adequacy calculations. 
However, recognizing the fact that there 
are substantial differences among 
intangible assets, the OCC has 
historically provided for certain 
exceptions to this general rule. 

Prior to the promulgation of the risk- 
based capital guidelines, the OCC 
specifically included purchased 
mortgage servicing rights in the 
computation of regulatory capital. 

Unlike other intangible assets, 
purchased mortgage servicing rights 
were permitted as capital because they 
possess characteristics similar to those 
of many tangible assets. 

In the development of the risk-based 
capital guidelines, the OCC determined 
that it would be more appropriate to 
establish specific criteria for permissible 
intangible assets rather than simply 
listing the intangible assets acceptable 
as capital. This approach was intended 
to make the risk-based capital 
guidelines more responsive to future 
developments in the banking industry, 
and to provide more control over the 
quality of intangible assets, including 
purchased mortgage servicing rights, 
that were to be included in the capital 
calculation. The criteria are based on 
those characteristics of purchased 
mortgage servicing rights that are 
similar to marketable tangible assets; 
namely, the existence of a relatively 
well-developed market to provide 
liquidity and the ability to separate this 
asset from the remainder of the bank’s 
operations. 

The three criteria that must be 
satisfied if an intangible asset is to 
qualify as Tier 1 capital are: (1) The 
intangible asset must be able to be 
separated and sold apart from the bank 
or from the bulk of the assets of the 
bank, (2) the market value of the 
intangible asset must be established on 
an annual basis through an identifiable 
stream of cash flows, and there must be 
a high degree of certainty that the asset 
will hold this market value 
notwithstanding the future prospects of 


the bank, and (3) the bank must 
demonstrate that a market exists which 
will provide liquidity for the intangible 
asset. 12 CFR part 3 appendix A, section 
(2)(c)(2). 

Intangible assets that pass this three- 
part test are considered “qualifying 
intangibles”. Banks must deduct from 
equity and total assets, any intangible 
asset that fails to satisfy any one of 
these three criteria. 

To ensure an appropriate level of core 
capital for banks with sizeable 
qualifying intangible assets, the risk- 
based capital guidelines also limit this 
category of assets to no more than 25 
percent of the bank’s Tier 1 capital. In 
other words, if a bank’s investment in 
purchased mortgage servicing rights or 
other qualifying intangible assets 
exceeds 25 percent of Tier 1 capital, the 
bank must deduct the excess from both 
total assets and Tier 1 capital. 

Recent events in the industry, 
including the passage of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (FIRREA). have 
heightened industry awareness of 
purchased mortgage servicing rights. In 
particular, some national banks have 
expressed the belief that the 25 percent 
limit for qualifying intangibles that will 
become effective on December 31,1990 
is too stringent. In light of this renewed 
interest, the OCC has concluded that the 
capital treatment of purchased mortgage 
servicing rights held by national banks 
should be reexamined to determine 
whether there is a more appropriate 
method to ensure that banks maintain 
sufficient capital to cover the risks 
inherent in this mortgage banking 
activity. 

In the preamble to the risk-based 
capital guidelines, the OCC stated that 
banks may include intangible assets 
other than purchased mortgage servicing 
rights in capital if these assets meet the 
criteria. However, the OCC did not 
specify any other intangible assets that 
would be considered for capital 
purposes. This reflected the OCC's view 
that, at this time, it is less likely that any 
intangible asset other than purchased 
mortgage servicing rights could satisfy 
the three criteria for inclusion in capital. 

In response to repeated inquiries on 
this subject from industry 
representatives and others, the OCC 
wishes to offer all interested parties a 
formal opportunity to present their 
comments regarding the inclusion of 
other intangible assets in capital. 
Furthermore, in light of the confusion 
generated by the adoption of the 
“criteria approach,” the OCC is seeking 
specific comment on whether it should 
return to its previous practice of 
specifying which intangible assets 


qualify as capital or make changes to 
clarify the intent of the criteria. 

Discussion 

A. Purchased Mortgage Sen'icing Rights 

Mortgage servicing rights represent 
the right to perform the servicing 
function for mortgage loans owned by 
others. In addition to being acquired in a 
purchase of all or part of another 
business enterprise, mortgage servicing 
rights can be acquired by themselves as 
a single asset Accordingly, a bank can 
dispose of purchased mortgage servicing 
rights, regardless of the manner in which 
they were obtained, either by selling the 
rights by themselves or in conjunction 
with the sale of a segment of the bank’s 
business. 

A fairly active market exists for 
purchased mortgage servicing rights. 
This secondary market provides 
liquidity for purchased mortgage 
servicing rights since it gives servicers 
the opportunity to dispose of all, or a 
portion of, their servicing portfolios 
separate from the remainder of their 
business assets. This marketability 
feature represents a key characteristic 
necessary for qualifying intangibles 
under the risk-based capital guidelines. 

In exchange for servicing a mortgage, 
the servicer receives a servicing fee. 

This fee generally is based on the 
outstanding principal amount of the 
mortgage. In addition to the servicing 
fee. a mortgage servicing right may 
generate other revenue such as late 
charges and income from escrow 
deposits. The relative predictability of 
the cash flows received by the servicer 
is another key characteristic of 
qualifying intangibles under the risk- 
based capital guidelines. These cash 
flows form the basis for valuing 
purchased mortgage servicing rights. 

The purchase price of a mortgage 
servicing right reflects the present value 
of the anticipated net servicing income 
stream to be generated by the mortgage 
servicing right. Implicit in the pricing of 
mortgage servicing rights are 
adjustments for certain associated risks. 
These risks include interest rate and 
prepayment risk, credit risk, and 
operational risk. 

Risks Associated With Purchased 
Mortgage Servicing Rights 

Presently, purchased mortgage 
servicing rights are the only class of 
intangible assets that the OCC 
recognizes for the purposes of capital 
adequacy. In addition, because 
purchased mortgage servicing rights can 
possess the characteristics of 
separability, identifiable cash flows, and 
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marketability, they could generally be 
counted as qualifying intangibles under 
the risk-based capital guidelines. 
Nonetheless, purchased mortgage 
servicing rights do involve a number of 
associated risks for servicers. 

a. Interest Rate and Prepayment Risk 

Interest rate changes and 
prepayments are of particular concern 
with purchased mortgage servicing 
rights. When purchasing a mortgage 
servicing portfolio, a major 
consideration in determining the value 
of the portfolio is the estimated life of 
the mortgage loans being serviced. If 
unanticipated prepayments occur, the 
revenue generated from the mortgage 
servicing portfolio is less than originally 
assumed. In a period of declining 
interest rates borrowers are more likely 
to refinance their loans, thus decreasing 
the value of the asset. 

On the other hand, rising interest 
rates reduce the prepayment rate and 
slow the decline in expected cash flows. 
While the additional income benefits the 
servicer, there is a negative aspect to 
this scenario as well. Rising interest 
rates also demand that a higher market 
discount rate be used to determine the 
fair value of the servicing rights. The net 
realized gain may be insignificant. 

b. Credit Risk 

1. Credit risk in all transactions 

Although the extent of credit risk can 
vary dramatically from one servicing 
portfolio to the next, unexpected 
foreclosures will have a significant 
impact on almost every type of portfolio. 
At a minimum, such foreclosure result in 
additional out-of-pocket costs because 
the servicer usually is responsible for 
the foreclosure expenses as well as for 
covering scheduled payments to 
investors that are not generated by the 
underlying mortgage loans. Although the 
servicer may be entitled to 
reimbursement from an insurer for the 
advanced payments, the servicer still 
must absorb the carrying cost of those 
advances. 

The second form of credit risk that 
exists with regard to all purchased 
mortgage servicing rights is that in the 
event of default, the servicer’s stream of 
fee income ceases. Certain assumptions 
about default rates are factored into the 
purchase price decision to cover this 
loss. However, if the actual default rate 
on the portfolio significantly exceeds the 
original assumptions, the servicer's cash 
How is impaired. 

2. Credit risk in recourse transactions 

The servicer’s credit risk is increased 
significantly if it acquires servicing 


rights that require the servicer to absorb 
part or all of the losses on the serviced 
mortgages if the foreclosure sales 
proceeds are less than the principal 
amount of the mortgage. The most ready 
example is the servicing arrangements 
for mortgage loans insured by the 
Department of Veterans Affairs (VA). In 
the case of VA loans, the servicer must 
cover any principal los3 in excess of the 
VA’s guarantee. Effective February 1, 
1988, the VA guarantees 50 percent of 
the balance on new loans up to $56,250 
and guarantees 40 percent of the 
balance over $56,250, up to a maximum 
guarantee of $36,000. Prior to 1988, the 
VA guaranteed 60 percent of the loan 
balance, subject to a maximum based on 
the year the loan was originated. 

In cases where the VA estimates that 
the principal loss will exceed the 
guaranteed amount, it may exercise its 
“no-bid" option by simply paying off on 
its guarantee and leaving the servicer to 
dispose of the property and cover any 
remaining shortfall. According to 
information published by the VA, 24 
percent of VA foreclosures in 1988 were 
“no-bids." 

This type of exposure may also occur 
in situations where the originator sells 
mortgage loans with recourse and later 
transfers that recourse liability along 
with the servicing on those loans. Some 
servicers are willing to assume the 
additional risk in exchange for a higher 
return on the servicing. 

c. Operational Risk 

Mortgage banking activities also 
involve substantial operational risk. 

One aspect of this risk is the need to 
project the annual servicing cost for the 
mortgages. If a bank underestimates the 
servicing costs that will be associated 
with the mortgage servicing portfolio 
over its life, then the net income 
generated from the portfolio will be 
substantially less than originally 
estimated. The servicing cost is 
estimated on a per loan basis, and 
depends, in part on the number of loans 
being serviced. If a bank subsequently 
decides to liquidate a large portion of its 
servicing portfolio, the resulting loss of 
efficiencies of scale and attendant 
increase in the individual servicing cost 
for the remaining loans will reduce the 
economic value of the bank's remaining 
purchased mortgage servicing rights. 
Generally, the longer the remaining life 
of the mortgage loans underlying the 
mortgage servicing portfolio, the less 
likely that the bank will be able to 
accurately assess the future servicing 
costs for those loans. 

If the servicer does not properly 
administer foreclosure proceedings, pass 
through regularly scheduled principal 


and interest payments to investors, or 
comply with certain net worth tests, the 
Government National Mortgage 
Association (GNMA), the Federal Home 
Loan Mortgage Corporation (FHLMC), or 
the Federal National Mortgage 
Association (FNMA) may “pull" the 
servicing rights without immediately 
reimbursing the servicer. While the bank 
ultimately may be reimbursed for the 
value of the mortgage servicing rights, 
any subsequent reimbursement 
probably would be delayed until the 
mortgage servicing portfolio is resold. 
Moreover, any reimbursement most 
likely would be limited to the proceeds 
received in excess of the costs incurred 
by the government agency in restoring 
the mortgage servicing portfolio to a 
marketable condition. 

Valuation 

As explained above, an essential 
characteristic of purchased mortgage 
servicing rights is the presence of a 
defined market to provide liquidity. A 
significant volume of mortgage servicing 
rights is sold annually. Nonetheless, 
while mortgage servicing rights are more 
marketable than most other intangible 
assets, the mortgage servicing rights 
market is not as well-developed or 
liquid as other markets. Sales 
transactions generally are negotiated 
between the parties and take a longer 
time due to necessary diligence reviews. 
As a result, significant time and effort 
may be required to market any given 
mortgage servicing portfolio. 

The value of a particular mortgage 
servicing portfolio depends on the 
composition of the mortgage pool, as 
well as the purchaser’s own cost 
structure. Therefore, a number of 
assumptions must be made concerning 
discount rates, prepayment rates, late 
charges, foreclosure costs, credit losses 
and servicing costs to determine an 
appropriate price for a portfolio of 
purchased mortgage servicing rights. As 
a result, the price that various potential 
purchasers are willing to pay for a given 
portfolio may differ significantly due to 
variances in their assumptions. A true 
market value cannot be established until 
a portfolio is actually sold. 

The OCC presently adheres to 
generally accepted accounting principles 
(GAAP) which require banks to value 
their purchased mortgage servicing 
rights at the time of acquisition on the 
basis of the acquisition cost as long as it 
does not exceed the present value of the 
net future servicing income. Net future 
servicing income is the amount by which 
the present value of estimated future 
servicing revenue exceeds the present 
value of expected future servicing costs. 
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Estimated future servicing costs include 
all direct costs associated with 
performing the servicing function and 
appropriate allocations of certain other 
indirect costs. 

Banks must then review their 
purchased mortgage servicing rights 
annually to ensure that the carrying 
value does not exceed the undiscounted 
value of the future net servicing income. 
Therefore, if the market value of a 
purchased mortgage servicing rights 
portfolio is less than the carrying value, 
the bank need not make any adjustment 
unless it expects the future net servicing 
income to be less than the current 
amortized value of the purchased 
mortgage servicing rights (due to higher 
than anticipated defaults, prepayments, 
etc.). That test is unlikely to require any 
immediate write-down in the asset’s 
carrying value. This is because the book 
value was initially based on a present 
value computation, while the annual 
review uses undiscounted income 
figures. However, the future 
amortization rate should be adjusted 
consistent with the change in the 
expected future net servicing income. 

B. Other Issues for Specific Comment 

The OCC would like to gather more 
information to determine whether there 
is an alternative method that might 
allow banks to engage in mortgage 
servicing activities, while providing 
adequate protection against the 
potential risks. Consequently, the OCC 
requests comments on all aspects of this 
issue. In particular, the OCC requests 
comment on the following: 

a. Capital Limits 

1. Whether capital limits on the 
amount of purchased mortgage servicing 
rights that can be recognized for capital 
purposes should be imposed on a case- 
by-case basis, across the board, or 
across the board with case-by-case 
exceptions. If a case-by-case approach 
is adopted, what is the proper rationale 
for determining the appropriate limit for 
an individual bank? 

2. Whether limits should be based on 
the amount of capital; on the amount of 
purchased mortgage servicing rights. 
e;g.. the haircut approach; or both. 

3. Whether the 25 percent limit (based 
on capital) on purchased mortgage 
servicing rights and other qualifying 
intangibles should be higher or lower. 

4. Whether a transition period beyond 
the current December 31,1990 effective 
date should be provided for the 25 
percent limit. 

5. Whether mortgage servicing rights 
held by a separately capitalized 
subsidiary should be exempt from any 


limitations, and if so. under what 
conditions. 

6. Whether risk-based capital is the 
proper mechanism to ensure adequate 
capital support for mortgage servicing 
activities. If so. should the risk-based 
framework incorporate some additional 
capital charge for the unique interest 
rate/prepayment, operational and 
market risks associated with purchased 
mortgage servicing rights? 

7. Whether excess servicing fee 
receivables (created when a bank 
originates and sells a mortgage loan, but 
retains the servicing rights) should be 
treated in a manner similar to purchased 
mortgage servicing rights for regulatory 
capital purposes. Excess servicing fees 
currently are classified as a tangible 
asset and no deduction from capital is 
required. 

b. Recourse 

1. W'hether the off-balance sheet risk 
for recourse associated with mortgage 
servicing should be captured for capital 
purposes in a manner similar to 
mortgage loans originated by a bank 
and sold with recourse, or in some other 
way. Mortgage loans sold with recourse 
are subject to a 100 percent conversion 
factor. Recourse associated with 
servicing rights currently is not subject 
to a capital charge. 

2. How should “recourse” be defined 
for purposes of determining when the 
servicer is exposed to this risk of loss? 

3. What is the appropriate treatment 
of VA mortgages where the mortgage 
servicer must absorb the loss if the VA 
chooses to exercise its “no-bid" option 
on defaulted loans? 

4. In addition to the credit risk 
exposure generated by explicit recourse 
arrangements, bow can the liability of 
mortgage servicers be eliminated or 
minimized with respect to loan 
origination representations and 
warranties? 

c. Valuation and Accounting Standards 

1. Whether purchased mortgage 
servicing rights can be valued with 
sufficient certainty to satisfy the second 
criterion for qualifying intangible assets, 
which requires the market value to be 
established on an annual basis. 

2. Whether an industry or regulatory 
standard could be developed to ensure 
realistic and reasonably consistent 
valuations for purchased mortgage 
servicing rights. If so, how could such a 
standard be developed and enforced? 

3. What should constitute an 
“independent market valuation" of 
purchased mortgage servicing rights? Is 
it possible for the industry to develop 
and abide by reasonable standards on 
this issue? 


4. Whether the Uniform Single Audit 
Program for Mortgage Bankers provides 
adequate coverage of the risk associated 
with servicing operations. If not, what 
change are recommended? 

5. Whether the regulatory accounting 
standards for purchased mortgage 
servicing rights and excess servicing 
fees are adequate to ensure that the 
financial statements accurately 
represent the condition of the mortgage 
servicers. For example, are any 
additional guidelines needed relating to 
foreclosure reserves, marking to market, 
or marking to the lesser of amortized 
cost or market? 

d. Mortgage Servicing Standards 

1. Whether FNMA. FHLMC, and 
GNMA can develop, implement and 
effectively enforce consistent mortgage 
serv icing standards to control the risks 
associated with this activity. 

2. What information could these 
agencies or others disclose to improve 
the discipline of the participants in the 
industry? 

3. In what way can the concerns about 
mortgage servicing rights being “pulled" 
in the event that the mortgage servicer 
defaults on its servicing responsibilities 
be mitigated? 

C. Qualifying Intangible Assets and the 
"Criteria Approach " 

The current capital regulation requires 
that all intangible assets other than 
purchased mortgage servicing rights be 
deducted from capital and assets when 
computing the bank’s primary and total 
capital ratios. The risk-based capital 
guidelines do not delineate by name 
particular intangible assets that need 
not be deducted from capital and assets 
in computing capital ratios. Instead, the 
guidelines establish criteria that 
intangible assets must meet to quality 
for inclusion. 

In the preamble to the risk-based 
capital guidelines, the OCC specified 
that purchased mortgage servicing rights 
could meet the criteria for qualifying 
intangibles in most cases. The criteria 
approach was developed to allow for 
the potential that other identifiable 
intangibles might provide real, 
measurable, and stable value to the 
bank; even when the bank’s equity is 
depleted. However, the preamble did 
not specify whether other identifiable 
intangibles meet the criteria. The OCC is 
soliciting comment on the likelihood, 
conditions, and process under which 
any other identifiable intangible asset 
should be considered a qualifying 
intangible. 

Core deposit intangibles have been 
suggested as an intangible asset that 
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generally would meet the conditions 
required of a qualifying intangible. 
However, in the cases that the OCC has 
reviewed to date, no bank has 
adequately demonstrated that its core 
deposit intangibles meet the criteria. 
Below are some of the major concerns 
that have been expressed about the 
ability of core deposit intangibles to 
meet the criteria. 

Separability. —Core deposits have 
been sold by banks, thrifts, and the 
Resolution Trust Corporation. Some 
institutions have continued to operate 
after selling some or most of their core 
deposits. However, just because a core 
deposit intangible can be liquidated 
through the sale of core deposits, it does 
not automatically meet the requirement 
of separability. If the institution must 
dispose of the entire institution or some 
substantial part of it (i.e., one or more 
branch offices) or if the sale of these 
deposits significantly alters either the 
funding or liquidity structure of the 
bank, then the separability requirements 
would not be met. 

Identifiable Cash Flow. —The value of 
a core deposit intangible arises from a 
forecasted stream of future income that 
is funded by the low-cost deposits, 
rather than specific revenue generated 
from the core deposits themselves. It is 
not clear whether this satisfies the 
identifiable cash flow requirement. 

This criterion also requires a high 
degree of certainty that the asset will 
hold its market value notwithstanding 
the future prospects of the bank. If core 
deposits can be expected to leave the 
bank as the bank’s financial condition 
deteriorates, then this condition is not 
met. 

The common argument in favor of 
core deposit intangibles meeting this 
requirement i3 the fact that the FDIC 
receives deposit bids in the majority of 
failure situations. However, that oniy 
demonstrates that there is some value 
attached to the deposits of a failed bank. 
It does not address the relevant question 
of whether the value of a core deposit 
intangible declines as a bank’s condition 
deteriorates and deposit run-off 
accelerates. 

Marketability. —Clearly there is at 
least a minimal market for core deposits. 
However, because of the nature of core 
deposits, the market is often limited to a 
local area and a select number of 
bidders. A small number of potential 
purchasers makes it difficult to establish 
an independent market price for core 
deposit intangibles and raises questions 
about the ability of core deposit 
intangibles to satisfy this criterion. 


D. Other Issues for Specific Comment 

The OCC requests comments on all 
aspects of this issue. In particular, the 
OCC requests comment on the 
following: 

1. Whether any identifiable intangible 
asset, other than purchased mortgage 
servicing rights, ordinarily meets the 
three criteria and should be presumed to 
be a qualifying intangible. 

2. Whether any changes should be 
made to the criteria to more clearly 
define the intent of this three part test. 

3. Whether it would be better to 
eliminate the criteria approach from the 
risk based capital guidelines and return 
to the previous practice of specifying 
which intangibles are eligible for 
inclusion in capital. 

4. Whether national banks should be 
required to obtain prior approval from 
the OCC before including an intangible 
asset, other than purchased mortgage 
servicing rights, in the capital 
computation. 

5. Whether there should be some 
minimum amount of intangible assets, 
other than purchased mortgage servicing 
rights, that a bank could include in the 
computation of capital without prior 
OCC approval. 

List of Subjects in 12 CFR Part 3 

Banking, Capital. 

(12 U.S.C. 93a, 181,1810; and 12 U.S.C. 3907, 
3909) 

Dated: September 24,1990. 

Robert L. Clarke, 

Comptroller of the Currency. 

[FR Doc. 90-23555 Filed 10-4-90; 8:45 am] 
D11UNG CODE 4S10-33-M 


SMALL BUSINESS ADMINISTRATION 

13 CFR Part 121 
R!N 3245-AB37 

Eligibility of Organizations for the 
Handicapped for Smai] Business Set- 
Asides 

agency: Small Business Administration. 
ACTION: Proposed rale. 

summary: The Small Business 
Administration (SBA) is proposing to 
amend its regulations to enlarge the 
class of organizations eligible for award 
of Small Business Set-Aside contracts to 
include public and private organizations 
for the handicapped, to define the terms 
under w r hich such organizations may 
qualify for such awards, and to provide 
methods to consider protests of 
eligibility of organizations for the 
handicapped or appeals of small 
businesses alleging prospective severe 


economic injury if a specific aw'ard is 
made to an organization for the 
handicapped. These proposed 
amendments implement section 313 of 
the Small Business Administration 
Reauthorization and Amendment Act of 
1988 (Pub. L. 100-590). 

DATES: Comments must be received no 
later than November 5,1990. 
addresses: Written comments should 
be addressed to: Director, Office of 
Procurement Policy and Liaison. Office 
of Procurement Assistance, Small 
Business Administration, 1441 L Street 
NW„ Room 600, Washington, DC 20416. 

FOR FURTHER INFORMATION CONTACT: 

Catherine Thomas, Procurement 
Analyst. 202/653-6588. 

SUPPLEMENTARY INFORMATION: This 
proposed regulation implements sectio 
133 of the Small Business 
Administration Reauthorization and 
Amendment Act of 1988 (Public Law 
100-590). Section 133 enlarged eligibility 
for award of Small Business Set-Aside 
contracts to include public and private 
organizations for the handicapped. 

Small Business Set-Asides are 
procurements in which competition is 
restricted to firms which qualify as 
small businesses under the definitions 
established by SBA. In addition to 
expanding eligibility for these set- 
asides, the law defines the terms under 
which the organizations may qualify for 
such awards; and, also establishes a 
right of appeal for small businesses 
which experience, or are likely to 
experience “severe economic injury’’ as 
the result of a proposed award to an 
organization for the handicapped. The 
method which has been determined by 
SBA to be the most suitable means for 
alleviating severe economic injury is to 
assure that the affected small business 
has the opportunity to win award of the 
contract in question. This is the method 
for fulfilling the statutory obligation 
which is least disruptive to the 
procurement process. It is therefore SBA 
policy, when severe economic injury is 
found, to seek award of the contract 
without regard to offers by 
organizations for the handicapped. 

The Small Business Administration 
published an interim final rule 
implementing this statute on January 31, 
1990, in the Federal Register (Vol. 55, 

No. 21, pg. 3201). However, as a result of 
the application of that rule, SBA 
determined that section 121.2005, which 
establishes the procedure for a small 
business to appeal the award of a 
contract to an organization for the 
handicapped, required a substantial 
revision. As currently written, any small 
business tha* was the otherwise 
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apparent successful offerer on a 
solicitation could automatically 
establish severe economic injury if the 
contract would have represented at 
least 25 percent of its annual receipts for 
the last completed fiscal year. If severe 
economic injury is determined, award 
would be made to the small business. 
This would most likely result in no 
awards being made to organizations for 
the handicapped. Section 133 of Public 
Law 100-590 clearly manifested the 
intent of Congress that organizations for 
the handicapped be eligible to receive 
small business set-asides. To remedy 
this problem, SBA has substantially 
revised $ 121.2005. Because we have 
made major changes to the procedures 
established in the interim final rule, SBA 
is publishing this as a proposed rule. 

SBA received four comments as a 
result of the interim final rule. These 
comments have been analyzed, and in 
cases where SBA is adopting the 
comments, the rule has been changed. 

Overview of Public Comments, SBA’s 
Responses Thereto, and a Description of 
Changes to the Proposed Rule 

SBA received a request that we 
substitute the language “person with a 
disability" for "handicapped 
individual". While "person with a 
disability" may be the preferred way to 
refer to such individuals, "handicapped 
individual" is the language that 
Congress used and defined in the 
statute; therefore, we cannot change the 
terminology. 

We received a request to add to 
§ 121.2004(c)(4). in a protest of the 
eligibility of an organization for the 
handicapped, the Committee for 
Purchase from the Blind and 
Handicapped may deliver eligibility 
documentation in its file that the 
protested concern is a workshop eligible 
to participate udner the Javits-Wagner- 
O’Day Program. This comment was 
adopted. 

A commenter requested that in 
§5 21.2004(c) (2) and (6) and 121.2005(c) 
(2) and (4), the rule state that the method 
of delivery of protests and appeals'be 
expanded to allow telephone and FAX 
protests and appeals. We cannot adopt 
this suggestion because we have agreed 
with the Federal Acquisition Regulation 
staff that we would make this process 
consistent with the process for handling 
size protests and appeals. 

A commenter requested that SBA 
expand the regulations to allow an 
organization for the handicapped to file 
an appeal to SBA if they have suffered 
or are likely to suffer severe economic 
injury as a result of a proposed award to 
another organization for the 
handicapped. SBA cannot adopt this 


comment. The statute authorizes SBA to 
grant relief to a small business suffering 
severe economic injury 89 a result of a 
proposed award to an organization for 
the handicapped. While organizations 
for the handicapped are eligible for 
small business set-asides, they are not 
small business concerns. The statute did 
not authorize SBA to provide such relief 
to organizations for the handicapped. 

A commenter suggested that therule 
should state the fact that an 
organization for the handicapped does 
not used to meet a small business size 
standard to be eligible for a small 
business set-aside. We feel that this is 
clear and that it is not necessary to 
specifically state this in the regulations. 

A commenter stated that while we 
established e procedure for small 
businesses to protest the eligibility of an 
organization for the handicapped, we 
did not establish a procedure for an 
organization for the handicapped to 
protest the eligibiity of a small business. 
It is unnecessary for SBA to include 
such procedures in this regulation. 
Procedures for protesting the eligibility 
of a small business are outlined in great 
detail in SBA’s size regulations set forth 
in part 121 of title 13, Code of Federal 
Regulations. 

It was suggested that the rule include 
SBA’s reporting requirements under the 
statute. SBA is required to notify all 
agencies when the maximum amount 
that may be awarded to organizations 
for the handicapped under the law has 
been reached. However, the reporting 
requirements fall primarily on the 
procuring agencies and the Office of 
Federal Procurement Policy. Therefore, 
SBA does not believe this is necessary. 

Goodwill Industries of America, Inc. 
commented that 121.2005 unnecessarily 
restricts the remedies available when 
SBA determines that severe economic 
injury has occurred or is likely to occur 
as the result of an award of a small 
business set-aside to an organization for 
the handicapped. They suggested that 
rather than awarding the contract to a 
small business if severe economic injury 
is found, the award be split between the 
small business and the organization for 
the handicapped or that a "joint 
venture" be formed between the two. 
SBA gave this considerable thought 
before publishing the interim final rule, 
and agaih when we analyzed the 
comments, and we have determined that 
award to the small business concern in 
cases where severe economic injury has 
been determined is the only reasonable 
means to assure direct alleviation of the 
injury. The other alternatives impose a 
great administrative burden on the 
procuring activity and interfere with 


prompt and efficient procurement 
processes. 

Section by Section Review 

Section 121.2001 describes the 
underlying policy of permitting public 
and private organizations for the 
handicapped to participate in Federal 
procurements which are set-aside for 
small business. It notes the total dollar 
limits on such participation. It also 
describes an appeal right which the SBA 
Reauthorization Act provides for small 
businesses which experience or are 
likely to experience severe economic 
injury as a result of award of set-asides 
to such organizations. Such small 
businesses may appeal the award to 
SBA. The final agency decision on the 
appeals will be made by the Associate 
Administrator for Procurement 
Assistance as the delegates of the 
Administrator. The section also sets 
forth the remedy for such severe injury: 
removal of the eligibility of the 
organizations for the handicapped for 
award of the contract at issue. 

Section 121.2002 provides definitions 
of "public or private organizations for 
the handicapped" and “handicapped 
individual.” Although Public Law 100- 
590 provided that the definition for 
public and private organizations for the 
handicapped would be as set forth in 
section 3(e) of the Small Business Act 
the definition contained in this rule 
omits the portion of the statutory 
definition found in subparagraph 3(e)(3). 
This omission is required because 
subparagraph 3(e)(3) provides 
limitations on the organizations in terms 
of financial assistance, which is not 
involved in contract awards. 
Additionally, the portion of 
subparagraph 3(e)(3) which requires that 
75 percent of the labor be performed by 
handicapped individuals, is separately 
addressed in Public Law 100-590, and 
separately implemented in this proposed 
rule by section 121.2003. 

In $ 121.2003 the eligibility of 
sheltered workshops for Small Business 
Set-Asides is established, including the 
requirement that at least 75 percent of 
the direct labor performed on each item 
being produced, or on each type of 
service being performed, must be 
performed by handicapped individuals. 
This section also notes that 
organizations for the handicapped cease 
to be eligible for such set-asides when 
the aggregate limits for such awards 
during a fiscal year have been reached. 

The procedure for protesting the 
eligibility of sheltered workshops is 
described in 5 121.2004. These rules are 
modeled on long-established rule9 for 
protesting the s^all business status of 
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another offeror on a Federal 
procurement The essential differences 
are that the determinations would be 
made at the Central Office of the SDA, 
rather than at a regional office; the 
Committee for the Blind and Other 
Severely Handicapped would be 
consulted; and, the determination would 
be the final administrative remedy. The 
section also describes the 
documentation which will establish the 
eligibility of an organization for the 
handicapped. 

The provisions of 5 121.2005 describe 
the process for appeal of awards to 
organizations for the handicapped by 
small businesses who allege severe 
economic injury has been or will be 
suffered as a result of award of a 
contract to an organization for the 
handicapped. Other than the revisions 
to 5 121.2005 discussed above, this 
section remains unchanged from the 
interim final rule of January 31,1990, 
(Federal Register volume 55, No. 21, pg. 
3201). Reasonable grounds for appeal 
are described and a presumption is 
established that 25 percent or more of a 
small business’ annual receipts is 
“severe”. The level of 25 percent has 
been selected because, in the absence of 
other persuasive data, it conforms to the 
level selected for SBA’s “8(a)” program 
which also conducts reviews of 
economic impact upon competing 
candidates for contracts. The procedure 
for appeal is again modeled on the 
process for protesting small business 
status but would include a 10-day period 
for filing appeals, as set forth in the law. 
The remedy provided is the only 
reasonable means to assure direct 
alleviation consistent with the 
reasonable needs for prompt and 
efficient Federal procurement processes. 
Here, also, determinations will be made 
at the Central Office of the SBA and will 
be the final administrative remedy. 

Compliance With Executive Orders 
12291 and 12612, the Administrative 
Procedure Act (5 U.S.C 551 et. seq.), the 
Regulatory Flexibility Act (55 U.S.C. 601, 
601, et seq.), and the Paperwork 
Reduction Act (44 U.S.C. Chap. 35). 

SBA has determined that this 
proposed rule does not constitute a 
major rule for purposes of Executive 
Order 12291 because the annual effect 
on the economy will not exceed $100 
million. The statutory limit on the 
program does not exceed $50 million in 
any one year and SBA’s previous 
experience with a similar program 
showed less than $10 million to be 
involved. 

SBA certifies that this proposed rule 
does not warrant the preparation of a 


Federalism Assessment in accordance 
with Executive Order 12612. 

For purposes of compliance with the 
Regulatory Flexibility Act, 5 USC 601 et 
seq.. SBA certifies that this proposed 
rule will not have a significant effect on 
a substantial number of small entities. 
While it is possible that 10 or more 
small entities might use these appeal 
procedures, such a contingency is not 
anticipated. 

For purposes of the Paperwork 
Reduction Act, 44 U.S.C. Ch. 35, SBA 
certifies that this proposed rule will 
impose no new reporting or 
recordkeeping requirements. 

List of Subjects in 13 CFR Part 121 

Administrative practice and 
procedure, Government procurement. 
Government property. Grant programs- 
business. Handicapped. Loan programs- 
business, Reporting and recordkeeping 
requirements. Small businesses, 
standard industrial classification codes. 

For the reasons set forth above, part 
121 of title 13, Code of Federal 
Regulations (CFR) is amended as set 
forth below: 

PART 121—SMALL BUSINESS SIZE 
REGULATIONS 

1. The authority citation for part 121 is 
proposed to be revised as follows: 

Authority: Sections 3(a). 5(b)(6). and 15(c) 
of the Small Business Act as amended (15 
U.S.C. 632(a). 634(b)(6) and 644(c)). and Public 
Law 100-656,102 Stat 3853 (1988). 

2. It is proposed to revise subpart B of 
part 121 to read as follows: 

Subpart B—OtJier Eligibility Provisions 

121.2001 Statutory basis. 

121.2002 Definitions. 

121.2003 Eligibility. 

121.2004 Protest of eligibility. 

121.2005 Appeal of economic impact. 

Subpsrt B—Other Eligibility Previsions 

Eligibility of Organizations for the 
Handicapped for Small Business Set- 
Asides 

§ 1212001 Statutory basis. 

(a) The Small Business Act as 
amended by Public Law 100-590 
provides that pubic or private 
organizations for the handicapped shall 
be eligible to participate in Federal 
procurements which ate set aside for 
small business, during fiscal years 1989 
through 1993, in aggregate amounts of 
not more than $30,000,000 in 1989; 
$40,000,000 in 1990; and $50,000,000 each 
year in 1991 through 1993. 

(b) That law further provides for 
appeal to SBA of such an award when a 
small business experiences or is likely 


to experience severe economic injury as 
a result of the proposed award to an 
organization for the handicapped. Any 
eligible concern wishing to appeal must 
file its appeal with the SBA within 10 
days after the announcement of the 
proposed award to which the appeal 
relates. SBA is afforded 30 days from 
the date the appeal is filed to consult 
with the Executive Director of the 
Committee for Purchase from the Blind 
and Other Severely Handicapped. 

§121.2002 Definitions. 

(a) Organization for the handicapped 
means a public or private entity: 

(1) Which is organized under the laws 
of the United States or any state, 
operated in the interest of handicapped 
individuals, the net income of which 
does not inure in whole or in part to the 
benefit of any shareholder or other 
individual; and, 

(2) Which complies with any 
applicable occupational health and 
safety standard prescribed by the 
Secretary of Labor. 

(b) Handicapped individual means a 
person who has a physical, mental, or 
emotional impairment, defect, ailment, 
disease, or disability of a permanent 
nature which in any way limits the 
selection of any type of employment for 
which the person would otherwise be 
qualified or qualifiable. 

§121.2003 Eligibility. 

Organizations for the handicapped 
shell be eligible for award of contracts 
set aside for small business provided 
that: 

(a) The workshop meets the definition 
in § 121.2002(a); 

(b) At least 75 per centum of the direct 
labor performed on each item being 
produced by the organization for the 
handcapped under the contract or 
performed in providing each type of 
service under the contract is performed 
by handicapped individuals; and, 

(c) The maximum allowable amount 
of such awards for the applicable fiscal 
years has not been reached. 

§ 121.2004 Protect of eligibility. 

(a) Who may protest A responsive 
offeror, the affected contracting officer, 
or the Small Business Administration 
may protest the status of an offeror as 
an organization for the handicapped 
eligible for participation in small 
business set-asides. 

(b) Grounds for protests. Protests must 
include specific information which tends 
to show that the protested organization 
does not meet the eligibility criteria set 
forth in § 121.2003. 
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(c) Procedure for protest. (1) Protests 
shall be submitted to the contracting 
officer who shall promptly forward them 
to the Associate Administrator for 
Procurement Assistance, Small Business 
Administration, 1441 L Street, NW., 
Washington DC 20410. The Associate 
Administrator shall be the deciding 
official for purposes of protests under 
this section. 

(2) Protests, including copies, shall be 
delivered by hand, telegram or be 
placed in the U.S. mail prior to the close 
of business on the fifth working day 
after bid opening or, in the case of a 
negotiated procurement, the fifth 
working day after receipt of notification 
of the identity of the apparent successful 
offeror. 

(3) The Associate Administrator for 
Procurement Assistance shall notify the 
protested organization in writing that a 
protest concerning its eligibility for 
small business set-asides has been 
presented. 

(4) The protested organization shall 
deliver required documentation, with 
any other documentation or information 
it wishes SBA to consider within three 
business days of receipt of written 
notification of the protest. See 
paragraphs (d) and (ej of this section. If 
the protected organization is a 
workshop participating under the Javits- 
Wagner-O’Day Program, the required 
documentation may be delivered by the 
Committee for Purchase from the Blind 
and Other Severely Handicapped w hich 
maintains workshop eligibility 
documentation on file in its offices. 
Delivery may be made by hand, 
telegram or placement in the U.S. mail. 

(5) The Associate Administrator for 
Procurement Assistance shall consult 
with the Executive Director of the 
Committee for Purchase from the Blind 
and other Severely Handicapped before 
rendering a determination. 

(6) SBA shall, within ten business 
days of receipt of a protest, notify 
parties, including the contracting officer, 
of its decision. Notification will be 
considered complete upon hand 
delivery, receipt of a telegram, or 
placement in the U.S. mail. 

(7) The eligibility determination by the 
Associate Administrator shall be the 
final Agency action with respect to such 
protests. 

(8) Failure to submit any 
documentation required to resolve a 
protest may be grounds for resolution of 
the protest against the non-submitting 
party. 

(d) Required documentation to 
demonstrate eligibility . Except as 
provided in paragraph (e) of this section, 
the following documentation, where 
applicable, will be required to 


demonstrate the eligibility of an 
organization: 

(1) A legible copy (preferably a 
photocopy) of the articles of 
incorporation showing the date of filing 
and the signature of an appropriate 
State official. 

(2) A copy of the bylaws certified by 
an officer of the corporation. 

(3) If the articles of incojporation or 
bylaws do not include a statement to the 
effect that no part of the net income of 
the workshop may inure to the benefit of 
any shareholder or other individual, one 
of the following documents: 

(i) A certified copy of the State statute 
under which the workshop was 
incorporated which includes wording to 
the effect that no part of the net income 
of the workshop may inure to the benefit 
of any shareholder or other individual. 

(ii) A copy of a resolution approved 
by the governing body of the 
corporation, certified by an officer of the 
corporation to the effect that no part of 
the net income of the workshop may 
inure to the benefit of any shareholder 
or other individual. 

(iii) A copy of the Internal Revenue 
Service certificate, duly executed during 
the prior twelve months, indicating that 
the corporation has been accepted as a 
non-profit agency for taxation purposes. 

(e) A State-owned or State-operated 
workshop for the blind or other severely 
handicapped shall demonstrate its 
eligibility by submitting the following 
documents: 

(1) A certified copy of the State 
statute establishing or authorizing the 
establishment of workshop(s) for the 
handicapped. 

(2) In the case of a w f holly-owned 
State corporation, a certified copy of the 
corporation bylaws; and, in the case of a 
State agency, a certified true copy of 
implementing regulations, operating 
procedures, notice of establishment of 
the workshop, or other similar 
documents. 

§ 21.2005 Appeal of economic Impact. 

A proposed award of a small business 
set-aside to an organization for the 
handicapped may be appealed to SBA if 
a small business concern has 
experienced or is likely to experience 
severe economic injury as the result of 
the proposed award. 

(a) Who may appeal. Those eligible to 
appeal are: 

(1) A small business concern making 
an offer on the solicitation which is or 
was the incumbent contractor on a 
predecessor contract for the services or 
products being solicited; or, 

(2) A small business concern offering 
on the solicitation which was the 
otherwise apparent successful offeror on 


a prior small business set-aside contract 
that was awarded to an organization for 
the handicapped. 

(b) Grounds for appeal. (1) An 
incumbent contractor must show, absent 
competition by organizations for the 
handicapped, the incumbent contractor 
is likely to receive the instant award, 
and 

(1) That the dollar amount of the 
instant award represents at least 25 
percent of the concern’s annual receipts 
in its most recently completed fiscal 
year. 

(2) Offerors appealing on the grounds 
of prior small business set-aside 
contract awards to organizations for the 
handicapped must 6how, absent 
competition by organization for the 
handicapped, such offeror is likely to 
receive the instant award; and 

(1) The dollar amount of the instant 
award represents at least 25 percent of 
the concern’s annual receipts in its most 
recently completed fiscal year, and 

(ii) The dollar amount of the prior 
small business set-aside contract 
awarded to an organization for the 
handicapped for which the concern was 
the otherwise apparent successful 
offeror represented at least 25 percent of 
its annual receipts for the fiscal year in 
which the contract was awarded. If the 
fiscal year in which the prior contract 
awarded to an organization for the 
handicapped is not yet completed, the 
award must represent at least 25 percent 
of the small business concern’s most 
recently completed fiscal year. 

(c) Procedure for appeal. (1) Appeals 
shall be submitted to the contracting 
officer who shall promptly forward them 
to the Associated Administrator for 
Procurement Assistance. Small Business 
Administration, 1441 L Street NW., 

Room 600, Washington, DC 20410. The 
Associate Administrator shall be the 
deciding official for purposes of appeals 
under this section. 

(2) Appeals including copies, shall be 
delivered by hand, telegraph, or placed 
in the U.S. mail, by the close of business 
of the tenth calendar day after opening 
of bids or, in the case of negotiated 
procurements, after receipt of 
notification of the identity of the 
apparent successful offeror. 

(3) The Associate Administrator shall 
consult with the Executive Director of 
the Committee for Purchase from the 
Blind and Other Severely Handicapped 
and shall resolve the appeal within ten 
working days after its receipt. 

(4) The Associate Administrator shall, 
within ten working days of receipt of an 
appeal, notify appellants and affected 
contracting officers of SBA’s decision 
and require the contracting officer to 
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proceed with award or to make an 
award without regard to offers by 
organizations for the handicapped. 
Notice shall be complete upon hand 
delivery, delivery by telegram or 
placement in the U.S. mail. 

(5) The decision by the Associate 
Administrator shall be the final agency 
action with respect to such appeals. 

Dated: August 2.1990. 

Susan S. Engeleitcr, 

Administrator. 

[FR Doc. 90-23426 Filed 10-4-S9; 6.45 am] 

PILLING CODE S02S-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Parts 21 and 23 
1 Docket No. 0S9CE, Notice No. 23-ACE-58J 
Special Conditions; Grob EGRETT 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed special 
conditions. 

summary: This notice proposes special 
conditions for the Grob EGRETT. These 
airplanes will have novel and unusual 
design features when compared to the 
state of technology envisaged in the 
airworthiness standards of 14 CFR part 
23 of the Federal Aviation Regulations 
(FAR). These novel and unusual design 
features include the use of composite 
materials for primary flight structure 
and evacuation of fumes from 
pressurized airplanes for which the 
regulations do not contain adequate or 
appropriate airworthiness standards. 
This notice contains the additional 
safety standards that the Administrator 
considers necessary to establish a level 
of safety equivalent to that provided by 
the airworthiness standards of part 23. 
dates: Comments must be received on 
or before November 5,1990. 

ADDRESSES: Comments on this proposal 
may be mailed in duplicate to: Federal 
Aviation Administration, Assistant 
Chief Counsel ACE-7, Attention: Rules 
Docket Clerk, Docket No. 089CR Room 
No. 1558, 601 East 12th Street, Kansas 
City, Missouri 64106. AH comments must 
be marked: Docket No. 089CE. 
Comments may be inspected in the 
Rules Docket weekdays, except Federal 
holidays, between 7:30 a.m. and 4:00 
p.m. 

FOR FURTHER INFORMATION CONTACT: 

C. Sumner, Aerospace Engineer, 
Standards Office (ACE-110), Small 
Airplane Directorate, Aircraft 
Certification Service, Federal Aviation 


Administration, Room 1544, 601 East 
12th Street, Kansas City. Missouri 64106; 
telephone (816) 426-5688. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the development of these 
special conditions by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Administrator before taking further 
rulemaking action on this proposal 
Commenters wishing the FAA to 
acknowledge receipt cf their comments 
submitted in response to this notice 
must include a self-addressed, stamped 
postcard on which the following 
statement is made: '‘Comments to 
Docket No. 089CE." The postcard will be 
date stamped and returned to the 
commenter. The proposals contained in 
this notice may be changed in light of 
the comments received. All comments 
received will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested parties. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 

Type Certification Basis 

The type certification basis for the 
Grob EGRETT airplane is as follows: 
Part 21 of the Federal Aviation 
Regulations (FAR), § 21.29; part 23 of the 
FAR, effective February 1,1985. as 
amended by amendments 23-1 through 
23-34; Special Federal Aviation 
Regulation (SFAR) No. 27, effective 
February 1,1974. as amended by 
amendments 27-1 through 27-6; part 38 
of the FAR, effective December 1,1969, 
as amended by amendments 36-1 
through the amendment effective on the 
date of type certification: exemptions, if 
any; and any special conditions 
resulting from this notice. 

Background 

On February 1,1988, Grob made 
application for a type certificate through 
the Luftfahrt Bundesamt (LBA) to the 
FAA Brussels Office for the EGRETT 
airplane. The Grob EGRETT is a single 
seat, high aspect ratio, pressurized, mid- 
wing monoplane with tricycle landing 
gear. The EGRETT utilizes composite 
material for its structure, powered by a 
turbcpropeller engine. The maximum 
gross weight is 0,950 pounds. 


The Grob EGRETT is made of 
composites assembled mainly by 
bonding. Since the early 1940’s, 
airframes have predominantly been 
composed of semi-monocoque 
aluminum. Composite material of the 
type used on the Grob EGRETT is 
generally not susceptible to the 
initiation of fatigue cracks by the 
application of repetitive loads, like that 
of semi-monocoque aluminum. The 
composite material is, however, 
susceptible to damage in the form of 
cracks, breaks, and delaminations. 
Because of this and other factors, the 
FAA has determined that the wing 
fatigue requirements of § 23.572 are 
inadequate to assure that the composite 
material structure can withstand the 
repeated loads of variable magnitude 
expected in service. 

Part 23 doe3 not require that non¬ 
commuter airplanes have the capability 
to evacuate smoke from the cockpit 
area. There have been numerous 
instances where faults/failures of an 
airplane's systems/components 
(electrical/heating/cooling, etc.) have 
caused significant amounts of smoke in 
the cockpit of CAR 3/FAR part 23 
airplanes. These failures substantiate 
the need for a requirement to 
demonstrate that the current generation 
of part 23 airplanes have the capability 
to evacuate smoke from the cockpit 
area. 

Because the requirements of part 23 
do not address the level of 
substantiation necessary for composite 
materiel structure, or the capability to 
remove smoke from the cockpit area, 
special conditions are proposed to 
include the necessary airworthiness 
standards as a part of type certification 
basis for the Grob EGRETT airplane. 

Discussion 

Special conditions may be issued and 
amended, as necessary, as part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with 5 21.17(a)(1) do not 
contain advtquate or appropriate safety 
standards because of novel or unusual 
design features of on airplane. Special 
conditions, as appropriate, are issued in 
accordance with § 11.49, after public 
notice, as required by §§ 11.28 and 
11.29(b), effective October 14,1980, and 
will become part of the type certification 
basis, in accordance with 5 21.17(a)(2)- 

The proposed type design of the Grob 
EGRETT airplane contains a number of 
novel or unusual design features not 
envisaged by the applicable part 23 
airworthiness standards. Special 
conditions are considered necessary 
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because the airworthiness requirements 
of part 23 do not contain adequate or 
appropriate safety standards for the 
novel and unusual design features of the 
Grob EGRETT airplane. 

Composite Structure 

All safety of flight structure is to be 
constructed of composite materials, 
which require damage tolerance 
methods for a thorough evaluation. 
Composite materials in existence, and in 
commonly used aircraft airframes at this 
time, are typically more susceptible than 
commonly used aluminum structure to 
damage from intrinsic and discrete 
sources that might adversely influence 
strength properties. It is generally 
agreed that damage tolerance criteria 
should be used to show that composite 
material structure can withstand the 
repeated loads of variable magnitude 
expected in service. Because of the lack 
of a service experience base for these 
new materials and their mechanical 
properties characteristics, there is a 
need to apply special requirements such 
as residual strength load with large area 
manufacturing defects [e.g,, 
understrength bonds) and impact 
damage from discrete sources, and 
ability to carry ultimate load with 
realistic impact damage below the 
threshold of detectability and material 
environmental exposure effects. 

Cockpit Smoke Evacuation 

Small airplanes have typically been 
unpressurized where smoke could be 
evacuated by opening windows or, if 
pressurized, have had maximum 
operating altitudes such that the 
airplane could be depressurized readily 
to evacuate smoke without creating an 
unsafe condition. Applicable 
airworthiness standards do not require 
that the Grob EGRETT airplane have 
smoke evacuation provisions. Such 
provisions must be incorporated for the 
safety of the pilot because of the high 
operating altitude. This notice proposes 
special conditions to require the 
capability to evacuate smoke from the 
cockpit and to require the ventilation air 
for normal operations to be free of 
harmful or hazardous concentrations of 
gases and vapors in order to maintain 
an acceptable environment at the 
maximum operating altitudes of this 
airplane. 

Conclusion 

In view of the design features 
discussed above, the following special 
conditions are proposed for the Grob 
EGRETT airplanes under the provisions 
of 5 21.10 to provide a level of safety 
equivalent to that intended by the 
regulations incorporated by reference. 


This action is not a rule of general 
applicability and affects only the model/ 
series of airplane indentified in these 
special conditions. 

List of Subjects in 14 CFR Parts 21 and 
23 

Aviation safety. Aircraft, Air 
transportation, and Safety. 

The authority citation for these 
special conditions is as follows: 

Authority: Secretary 313(a), 601, and 603 of 
the Federal Aviation Act of 1958: as amended 
(49 U.S.C. 1354(a), 1421, and 1423); 49 U.S.C. 
106(g); 14 CFR 21.16 and 21.17; and 14 CFR 
11.28 and 11.29(b). 

The Proposed Special Condition 

Accordingly, the Federal Aviation 
Administration proposes the following 
special condition as part of the type 
certification basis for the Grob EGRETT 
airplane by adding the following: 

1. Evaluation of Composite Structure 

Instead of complying with $ 23.572, and in 
addition to the requirements of §§ 23.603 and 
23.613. airframe structure, the failure of which 
would result in catastrophic lo98 of airplane, 
the wing, wing carry-through, wing attaching 
structure, horizontal stabilizer, stabilizer 
carry-through and attaching structure, 
fuselage, vertical stabilizer and attaching 
structure, wing flaps, and all movable control 
surfaces another attaching structure must be 
evaluated to damage tolerance criteria 
prescribed in paragraphs (a) through (j) of 
this special condition, unless shown to be 
impractical. In cases shown to be impractical, 
the aforementioned structure must be 
evaluated in accordance with the criteria of 
paragraphs (a) and (k) of this special 
condition. Where bonded joints are used, the 
structure must also be evaluated in 
accordance with the residual strength criteria 
in paragraph (h) of this special condition. 

(a) It must be demonstrated by tests, or by 
analysis supported by tests, that the structure 
is capable of carrying ultimate load with 
impact damage. The level of impact damage 
considered need not be more than the 
established threshold of detectability 
considering the inspection procedures 
employed. 

(b) The growth rate of damage that may 
occur from fatigue, corrosion, intrinsic 
defects, manufacturing defects: e.g., bond 
defects, or damage from discrete sources 
under repeated loads expected in service; i.e., 
between the time at which damage becomes 
initially detectable and the time at which the 
extent of damage reaches the value selected 
by the applicant for residual strength 
demonstration, must be established by tests 
or by analysis supported by tests. 

(c) The damage growth, between initial 
detectability and the value selected for 
residual strength demonstrations, factored to 
obtain inspection intervals, must permit 
development of an inspection program 
suitable for application by operation and 
maintenance personnel. 

(d) Instructions for continued airworthiness 
for the airframe must be established 


consistent with the results of the damage 
tolerance evaluations. Inspection intervals 
must be set so that after the damage initially 
becomes detectable by the inspection method 
specified, the damage will be detected before 
it exceeds the extent of damage for which 
residual strength is demonstrated. 

(e) Loads spectra, load truncation, and the 
locations and types of damage considered in 
the damage tolerance evaluations, must be 
documented in test proposals. 

(0 The structure of the fuselage must be 
shown by residual strength tests, or by 
analysis supported by residual strength tests, 
to be able to withstand critical limit flight 
loads, considered as ultimate loads, with 
damage consistent with the results of the 
damage tolerance evaluations. 

(g) The wing, wing carry-through, wing 
attaching structure, horizontal stabilizer, 
stabilizer carry-through and attaching 
structure, fuselage, vertical stabilizer and 
attaching structure, wing flaps, and all 
movable control surfaces, and their attaching 
structure must be Bhown by residual strength 
tests, or analysis supported by residual 
strength tests, to be able to withstand critical 
limit flight loads, considered as ultimate 
loads, with the extent of damage consistent 
with the results of the damage tolerance 
evaluations. 

(h) In lieu of a non-destructive inspection 
technique that ensures ultimate strength of 
each bonded joint, the limit load capacity of 
each bonded joint critical to safe flight must 
be substantiated by either of the following 
methods used singly or in combination: 

(1) The maximum disbonds of each bonded 
joint, consistent with the capability to 
withstand the loads in paragraphs (f) and (g) 
of this special condition, must be determined 
by analysis, tests, or both. Disbonds of each 
bonded joint greater than this must be 
prevented by design features. 

(2) Proof-testing must be conducted on each 
production article that will apply the critical 
limit design load to each critical bonded joint. 

(i) The effects of material variability and 
environmental conditions; e.g., exposure to 
temperature, humidity, erosion, ultraviolet 
radiation, and/or chemicals, on the strength 
and durability properties of the composite 
materials, must be accounted for in the 
damage tolerance evaluations and in the 
residual strength tests. 

(j) The airplane must be shown by analysis 
to be free from flutter to V D with the extent of 
damage for which residual strength is 
demonstrated. 

(k) For those structures w’here the damage 
tolerance method is shown to be impractical, 
the strength of such structures must be 
demonstrated by tests, or analysis supported 
by tests, to be able to withstand the repeated 
loads of variable magnitude expected in 
service. Sufficient component, subcomponent, 
element, or coupon tests must be performed 
to establish the fatigue scatter and 
environmental effects. Impact damage in 
composite material components that may 
occur must be considered in the 
demonstration. The impact damage level 
considered must be consistent with 
detectability by the inspection procedures 
employed. 
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2. Cockpit Smoke Evacuation 

In the absence of specific requirements for 
evacuation of smoke from the cockpit, the 
following applies: 

The ventilating air in the flight crew and 
passenger compartments must be free of 
harmful or hazardous concentrations of gases 
and vapors in normal operations and in the 
event of reasonably probable failures or 
malfunctioning of die ventilating, heating, 
pressurization, or other systems and 
equipment. If accumulation of hazardous 
quantities of smoke in the cockpit area is 
reasonably probable, smoke evacuation must 
be readily accomplished, starting with full 
cockpit pressurization and without 
depressurizing beyond safe limits. 

Issued in Kansas City. Missouri on 
September 24,1990. 

Don C. Jacobsen, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 90-23599 Filed 10-4-90: 8:45 am] 

BILLING CODE 4910-IS-* 


14 CFn Part 39 
[Docket No. 90-NM-178-AD] 

Airworthiness Directives: Boeing 
Mode! 727 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Proposed Rulemaking 
(NPRM). 

summary: This notice proposes to 
supersede two existing airworthiness 
directives (AD), applicable to certain 
Boeing Model 727 series airplanes, that 
currently require inspection of the 
fuselage lap joints for cracks, corrosion, 
and/or delamination, and repair, if 
necessary; and modifications of certain 
lap joints. This action would require 
additional inspections of certain lap 
joints and the modification of those lap 
joints. This proposal is prompted by 
reports of cracking in these joints. This 
condition, if not corrected, could result 
in rapid decompression of the airplane. 
datf.S: Comments must be received no 
later than November 28,1990. 
addresses: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 90-NM- 
176-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 

Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW.. Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 

Mr. Stanton R. Wood, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2772. 
Mailing address: FAA, Northwest 
Mountain Region, 1601 Lind Avenue 
SW r .. Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
paticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may desire. 
Communications should identify the 
regulatory docket number and be 
submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments specified above will be 
considered by the Administrator before 
taking action on the proposed rule. The 
proposals contained in this Notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-176-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion: 

On July 3,1989, the FAA issued AD 
89-15-06, Amendment 39-6202 (54 FR 
29530, dated July 13,1989), to require 
inspection of the fuselage lap joints for 
cracks, corrosion, and/or delaminations, 
and repair, if necesary; and 
modifications of certain lap joints from 
Body Station (BS) 259 to BS 1183. 

On January 8,1990, the FAA issued 
AD 90-02-10, Amendment 39-6461 (55 
FR 603, dated January 8,1990), to require 
a one-time inspection; repair, if 
necessary; and reporting of cracks found 
on additional lap joints from BS 259 to 
BS 1183. 

Those actions were prompted by 
reports of cracks and/or corrosion along 
the upper fastener row of certain 
longitudinal lap joint 3 that incorporate a 
cold metal bonding process. This 
condition, if not corrected, could result 
in rapid decompression of the airplane. 


Since issuance of those AD’s, there 
have been numerous reports of cracking 
in all of the lap joints. Based upon these 
reports, the FAA has determined that it 
is necessary to require additional 
repetitive inspections to detect cracking 
in a more timely manner, repair, if 
necessary; and eventual modification of 
additional lap joints. 

The FAA has reviewed an approved 
Boeing Service Bulletin 727-53-0072. 
Revision 5, datd June 1,1989, which 
describes procedures for the inspection 
for delamination, corrosion, or cracking; 
repair; and modification of all fuselage 
lap joints between BS 259 and BS 1183. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would supersede AD’s 89-15-06 
and 90-02-10 with a new airworthiness 
directive that would require inspection 
and eventual modification of certain lap 
joints, in accordance with the service 
bulletin previously described. The 
required modification consists of 
replacement of the upper row of 
fasteners with protruding head 
fasteners. 

There are approximately 813 Model 
737 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 623 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 1.700 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $42,364,000. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsbilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule*’ under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26,1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 
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List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 40 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-^49, 
January 12.1983); and 14 CFR 11.89. 

§ 39.13—(Amended] 

2. Section 39.13 is amended by 
superseding Amendment 39-6262 (54 FR 
29530, July 13.1989), AD 89-15-06 and 
Amendment 39-6461 (55 FR 603, January 
8,1890), AD 90-02-10, with the following 
new airworthiness directive: 

Boeing: Applies to Model 727 series 
airplanes, listed in Boeing Service 
Bulletin 727-53-0072. Revision 5. dated 
June 1,1989, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To prevent rapid decompression of the 
airplane, accomplish the following: 

A. Within the next 2,500 landings or 1 year 
after August 21,1989 (the effective date of 
Amendment 39-8262, AD 89-15-00), 
whichever occurs first, or prior to the 
accumulation of 26,000 landings, whichever 
occurs later, unless previously accomplished 
within the last 2,000 landings or 2 years; and 
thereafter at intervals not to exceed 4,500 
landings or 3 years, whichever occurs sooner 
perform a high frequency eddy current 
(HFEC) inspection for cracks of the skin at 
fuselage lap joints S-4 and S-10 where the 
upper skin is less than 0.056 inch thick, from 
body station (BS) 259 to BS 1183, in 
accordance with Paragraph A. of purt I of the 
Accomplishment Instructions of Boeing 
Service Bulletin 727-53-0072. Revision 5, 
dated June 1,1089 (hereinafter referred to as 
“the service bulletin*'). If any cracks are 
detected, prior to further flight, repair in 
accordance with part III of the 
Accomplishment Instructions of the service 
bulletin. 

B. Within the next 2,500 landings or 18 
months after February 12.1990 (the effective 
date of Amendment 39-6461, Ad 80-02-10), 
whichever occurs first, or prior to the 
accumulation of 28,000 landings, whichever 
occurs later, unless previously accomplished 
within the last 18 months; and thereafter at 
intervals not to exceed 4.500 landings or 3 
years, whichever occurs sooner perform a 
high frequency eddy current (HFEC) 
inspection for cracks of the fuselage skin at 
lap joints. S-14. S-19, S-20, and S-26 at 
locations where the upper skin is less than 
0.056 inch thick from body station (BS) 259 to 
BS 1183, in accordance with Paragraph A. of 
part I of the Accomplishment Instructions of 


the service bulletin. Inspection is not required 
adjacent to protruding head fasteners located 
under fairings. If any cracks are detected, 
repair prior to further flight, in accordance 
with part III of the Accomplishment 
Instructions of the service bulletin. 

C. 1. Within the next 8 months after August 
21,1989. unless accomplished within the last 
9 months, or prior to the accumulation of 
28,000 landings, whichever occurs later; and 
thereafter at intervals not to exceed 15 
months; perform a detailed external visual 
inspection for cracks and for corrosion of 
fuselage lap joints (including 5-4 and S-10) 
between BS 259 and BS 1183, except for S-14 
(between BS 3C0 and BS 1183) on those 
airplane identified in the service bulletin as 
Croup I airplanes, in accordance with 
Paragraph B.l. and B.2. in part I of the 
Accomplishment Instructions of the service 
bulletin. Adequate lighting must be used for 
this inspection and. if necessary, inspection 
aids such as a mirror and 10X glass. Inspect 
for small cracks, bulging skin between 
fasteners, blistered paint, dished or popped 
rivet heads, loose fasteners, and 
delamination. Repair cracks, corrosion, and 
delamination in accordance with paragraph 

D. of this AD. 

2. The repetitive inspection required by 
paragraph C.l. of this AD. may be conducted 
at intervals not to exceed 30 months in lieu of 
the 15 month interval for lap splices that have 
protruding head fasteners and are located 
under airplane fairings. Fasteners under the 
edge of the fairing also may be visually 
inspected at 30-month intervals, provided 
there is no evidence of cracking or corrosion 
of the lap joint from the edge of the fairing 
forward two frame stations for the leading 
edge of the fairing and aft two frame stations 
for the trailing edge of the fairing. 

D. 1. If cracks, delamination, or corrosion 
are detected at lap splices, prior to further 
flight, perform a HFEC inspection for cracks 
in the affected lap joint along the complete 
panel length in accordance with paragraph A. 
or B. of this AD. except for areas under 
fairings as described in paragraph C.2. of this 
AD. Repair cracks prior to further flight, in 
accordance with part III of the service 
bulletin. If corrosion or delaraination is found 
at any lap joint, repeat the HFEC inspection 
at intervals not to exceed 15 months or 3,000 
landings, whichever occurs first; or repair the 
delamination prior to further flight in 
accordance with part I! of the 
Accomplishment instructions of the service 
bulletin. Repair (lie corrosion in accordance 
with paragraph D.2. of this AD. Where a 
panel is interrupted by a major cutout such 
as an entry door or cargo door, the panel is 
considered to end at the cutout 

Z If corrosion or delamination is found, 
prior to further flight, conduct a low 
frequency eddy current (LFEC] inspection, in 
accordance with part II of the 
Accomplishment Instructions of the service 
bulletin, of the lap joint along the complete 
panel length, except for areas under fairings 
as described In paragraph C.2. of this AD, to 
determine corrosion depth. If corrosion does 
not exceed 10% of the skin thickness, repeat 
the LFEC inspection at intervals not to 
exceed 2.000 landings or 6 months, whichever 
occurs first, until repaired in accordance with 


part II, Paragraph B.2., of the 
Accomplishment Instructions of the serv ice 
bulletin. If corrosion exceeds 10% of skin 
thickness, prior to further flight, repair in 
accordance with part II, Paragraph C.l., of the 
Accomplishment Instructions of the service 
bulletin. 

E. To conduct the inspections required by 
this AD: 

1. Remove the paint, using an approved 
chemical stripper; or 

2. Ensure that the fastener head is clearly 
visible. 

F. Modify fuselage skin lap joints where the 
upper skin is lesB than 0.056 inch thick by 
replacing the upper row of fasteners with 
protruding head fasteners, in accordance 
with part IV of the Accomplishment 
Instructions of the service bulletin, in 
accordance with the following schedule: 


No. of landings on 
August 2t, 1989 (the 
effective date of 
Amendment 39-6262) 

Modify within the next 

45,000 or more. 

4 years after August 21. 
1989. 

6 years after August 21. 
1989, or prior to the 
accumulation of 

28,000 landings, 
whichever occurs later. 

Less than 45,000.- 



1. Before oversizing holes, perform a HFEC 
inspection of the hole to ensure it is crack- 
free. If cracking is detected, prior to further 
flight, repair in accordance with the service 
bulletin. 

2. If the hole was not HFEC inspected prior 
to fastener installation, the skin must be 
visually inspected in accordance with 
paragraph C.l. of this AD within 1 year after 
August 21,1989, or 4 years after the fastener 
installation, whichever occurs later, and 
reinspected thereafter at intervals not to 
exceed 15 months. 

3. Replacement with protruding head 
fasteners constitutes terminating action for 
the repetitive HFEC inspections required by 
paragraphs A. or B. of this AD. The 
inspections required by paragraph C. of this 
AD are to continue. 

G. Modification in accordance with Figure 
4 of the service bulletin constitutes 
terminating action for the inspections 
required by paragraphs A,. B., and C. of this 
AD for the modified area. 

H. Blind fasteners installed in the lap joints 
are to be used as an interim repair only. The 
blind fasteners specified in the service 
bulletin have a life of 10,000 landings and all 
other blind fasteners have a life of 3.000 
landings before they must be replaced with 
protruding head solid fasteners. The blind 
fasteners must be inspected for loose or 
missing fasteners after accumulating 3,000 
landings since installation or 1.000 landings 
after the effective date of the AD, whichever 
occurs later, and thereafter at intervals not to 
exceed 2,500 landings. Blind fasteners 
installed prior to August 21,1989, must be 
replaced prior to the threshold specified in 
this paragraph or within 3,000 landings after 
August 21.1989, whichever occurs later. 
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I. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The PI will then forward 
comments or concurrence to the Seattle ACO. 

J. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

Ail persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle. 
Washington 98124. These documents 
may be examined at the FAA, 

Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW„ Renton, Washington. 

Issued in Renton. Washington, on 
September 25,1990. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

[FR Doc. 90-23602 Filed 10-4-90; 8:45 am) 

BILUNG CODE 49KMS-M 


14 CFR Part 39 
[Docket No. SO-MM-116-AD] 

Alrworthinoss Directives; Boeing 
Model 737 Series Airplane 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Proposed Rulemaking 
(NPRM). 

SUMMARY: This notice proposes to 
supersede an existing airworthiness 
directive (AD), applicable to certain 
Boeing Model 737 series airplanes, 
which currently requires a one-time 
ultrasonic inspection for delamination of 
the window belt skin doubler from the 
fuselage skin; high frequency eddy 
current (HFEC) inspection of the skin for 
cracking; repair, if necessary; and 
reporting of inspection Findings. This 
action would require repetitive 
inspection until the terminating 
modification has been accomplished. 
This proposal is prompted by reports, 
submitted as a result of the existing AD, 
which indicated that approximately one- 
third of the airplanes inspected had 
disbonding. This condition, if not 
corrected, could result in rapid 
decompression of the airplane. 

CATES: Comments must be received no 
later than November 23,1990. 


addresses: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration. Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 90-NM- 
116-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 

Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Dan R. Bui, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2775. 
Mailing address: FAA, 1601 Lind 
Avenue SW., Renton, Washington 
98055-4056. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, view's, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submited in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-116-AD." The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

On July 13,1989, the FAA issued AD 
89-15-05, Amendment 39-6264 (54 FR 
29529, July 13,1989), to require 
ultrasonic inspection of Boeing Model 
737 series airplanes for delamination of 
the window belt skin doubler from the 


fuselage skin; high frequency eddy 
current (HFEC) inspection of thf skin for 
cracking; repair, if necessary; and 
reporting of inspection findings. That 
action was prompted by reports of 
fatigue cracking in the skin in the 
window belt area. This condition, if not 
corrected, could result in rapid 
decompression of the airplane. 

Since issuance of that AD, the FAA 
has received inspection reports, 
applicable to airplane line numbers 001 
to 610, which indicate that 
approximately one-third of the inspected 
fleet has experienced disbonding of the 
window belt doublers from the fuselage 
skin. These reports also indicated that 
four airplanes experienced some small 
fatigue cracking. Fatigue cracking is 
attributed to delamination of the 
doubler, which results in knife-edged 
rivet holes. Failure to detect and repair 
cracks could lead to rapid 
decompression of the airplane. 

Airplane line numbers 520 to 610 were 
produced with a different fuselage skin 
bonding process. Since the reports 
required by AD 89-15-05 indicated that 
no delamination was found on these 
airplanes, the FAA has determined that 
no additional action is warranted for 
these airplanes under this AD action. 

The FAA has reviewed and approved 
Boeing Service Bulletin 737-53-1078, 
Revision 1, dated September 25,1986, 
which describes procedures for 
inspection for delamination and 
cracking of the fuselage window belt 
skin, and procedures for repair 
(modification). 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would supersede AD 89-15-05 
with s new airworthiness directive that 
would require repetitive ultrasonic 
inspection for delamination of the 
window belt skin doubler from the 
fuselage skin. If delamination is 
detected, (1) an HFEC inspection would 
be required to be accomplished to detect 
cracking, and any cracks repaired prior 
to further flight, and (2) a modification 
would be required to be accomplished 
within a certain time period and would 
constitute terminating action for the 
inspection requirements of this AD. 
Additionally, as discussed above, this 
action would exclude airplanes, line 
numbers 520 through 610, from the 
applicability of the AD. 

There are approximately 519 Model 
737 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 164 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 4 
manhours per airplane to accomplish the 
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required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $20,240. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above. I 
certify that this proposed regulation (1) 
is not a “major rule*' under Executive 
Order 12291; (2) is not a “significant 
rule" under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26,1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 

Liat of Subjects in 14 CFR Part 33 

Air transportation. Aircraft. Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Reguletioins as 
follows: 

PART 35—i AMENDED 1 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 354(a), 1421 and 1423; 

49 U.S.C. 106(g) (Revised Pub L. 97-449. 
January 12.1903); and 14 CFR 11.69. 

§39.13 (Amended] 

2. Section 39.13 is amended by 
superseding AD 89-15-05 Amendment 
39-6264 (54 FR 29529, July 13,1989). with 
the following new airworthiness 
directive: 

Booing: Applies to Model 737 series 

airplanes, line numbers 001 through 519, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To prevent rapid decompression of the 
airplane, accomplish the following: 

A. Within the next 8.000 cycles after the 
effective date of this AD. unless previously 
accomplished within the last 3.000 cycles, 
and thereafter at intervals not to exceed 6.000 


cycles, perform an ultrasonic inspection for 
delamination o? the window belt skin doubler 
from the fuselage skin, in accordance with 
Boeing Service Bulletin 737-53-1078, Revision 
1. dated September 25,1988. 

B. If delamination is found as a result of the 
inspections required by paragraph A. of this 
AD. prior to further flight, conduct a high 
frequency eddy current (HFEC) inspection for 
cracks of the skin around the countersunk 
fasteners in the area of delamination and 
common to the window forging, in 
accordance with Boeing Model 737 Non¬ 
destructive Test (NDT) Manual Document 
D6-37239. Part 6. Subject 53-30-05. If cracks 
are detected, prior to further flight, repair 
cracking and delamination in accordance 
with Boeing Service Bulletin 737-53-1078, 
Revision 1, dated September 25,1986. 

C. If delamination is found as a result of 
the inspection required by paragraph A. of 
this AD. perform the terminating modification 
in accordance with Boeing Service Bulletin 
737-53-1078. Revision 1, dated September 25. 
1986, prior to the accumulation of 40.000 
cycles or within the next 24 months, 
whichever occurs later after discovery of the 
delamination. Accomplishment of the 
terminating modification defined in Boeing 
Service Bulletin 737-53-1078, Revision 1. 
dated September 25.1986. constitutes 
terminating action for the inspections 
required by paragraph A. and B. of this AD. 

D. An alternative means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office. FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager. Seattle Aircraft 
Certification Office, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Seattle Aircraft 
Certification Office. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply w ith the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commerical Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

Issued in Renton, Washington, on 
September 25.1990. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 90-23600 Filed 10-4-90; 8:45 am] 
billing cooc 4*io-i3-« 


CONSUMER PRODUCT SAFETY 
COMMISSION 

16 CFR Part 1700 

Requirements for the Special 
Packaging of Household Substances; 
Notice of Proposed Rulemaking 

agency: Conusmer Product Safety 

Commission. 

action: Proposed rule. 

summary: The Commission proposes to 
amend its requirements under the 
Poison Prevention Packaging Act of 
1970, as amended, for child-resistant 
packaging of certain household 
substances. The current regulations 
provide that a package design must be 
capable of resisting opening by 85 
percent of a panel of 200 children after a 
5-minute test and by 80 percent of the 
panel after an additional 5-minute test. 
The package must also be able to be 
opened and, if appropriate, properly 
closed within 5 minutes by 90 percent of 
a panel of 100 persons of ages from 18- 
45 years. 

Because some persons, especially 
older persons, find certain types of 
child-resistant packaging difficult to 
open and resecure properly, a number of 
people either purposely purchase 
products in packages that are not child- 
resistant or do not properly resecure the 
package after opening it initially. The 
Commission concludes that if these 
difficult-to-use packages were replaced 
with packages that are easier to use, 
more people would purchase and 
properly use child-resistant packaging, 
with a reduction in the number of 
poisonings of children. In order to 
accomplish this goal, the Commission 
proposes to substitute a panel of 100 
older adults, ages from 60-75 years, for 
the current panel of 18-45 year-olds. The 
Commission believes that substituting a 
panel of older adults, who as a group are 
less able to open child-resistant 
packaging, will exclude the more 
difficult-to-use designs that now can 
pass the test with the younger panel. In 
addition, the Commission proposes to 
reduce the time provided for the adults 
to open and, if appropriate, properly 
resecure the packages from 5 minutes to 
1 minute. In order to allow the use of 
new packaging designs that are 
unfamiliar, the proposed 1-minute 
opening/resecuring test would be 
preceded by a 30-second period that the 
test subject can use to become familiar 
with how the package operates. In the 
event the Commission concludes that it 
is not feasible to substitute a panel of 
60-75 year-olds for the present panel of 
18-45 year-olds, the Commission 
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proposes to reduce the time allowed for 
the 18-45 year-olds to 30 seconds, 
preceded by a 30-second familiarization 
period. 

Other proposed amendments are 
intended to simplify the current test 
procedures, without reducing the ability 
of the test to determine child-resistance. 
These amendments include testing for 
child resistance by using sequential 
groups of 50 children, until a statistically 
valid determination of whether the 
package is child-resistant is obtained, or 
until the current number of children 
tested, 200, is reached. Also, the 
Commission proposes to use 3 age 
groups, of 42-44, 45-48, and 49-51 
months, with 30, 40. and 30 percent of 
the children in each age group, 
respectively, instead of the current 10 
age groups between 42 and 51 months. 

The remaining proposed amendments 
are intended to ensure that the test 
protocol produces more consistent 
results. These amendments are: to add a 
procedure for determining whether the 
package has been secured adequately 
by the adults; to limit the number of 
subjects that could be tested by any one 
tester to no more than 30 percent of the 
children or 35 percent of the adults; to 
limit the number of subjects that could 
be tested at any one site to 20 percent of 
the children and 35 percent of the adults; 
and to issue guidelines for standardized 
instructions to be used when testing. 
dates: Written comments are due no 
later than January 3,1991. An 
opportunity for the presentation of oral 
comments will be provided at 10 a.m. on 
December 5.1990. 

addresses: Written comments and data 
should be mailed to the Office of the 
Secretary, Consumer Product Safety 
Commission, Washington, DC 20207 or 
delivered to Room 528, 5401 Westbard 
Avenue, Bethesda. MD 20816. Persons 
who wish to present oral comments to 
the Commission on this proposal must 
contact Sheldon Butts in the Office of 
the Secretary at (301) 492-6800 on or 
before November 21.1990. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Virginia White, Project Manager, 
Office of Program Management and 
Budget. Consumer Product Safety 
Commission, W'ashington, DC 20207; 
telephone (301) 492-6554. 
SUPPLEMENTARY INFORMATION: 

I. Introduction and Purpose 

The Poison Prevention Packaging Act 
of 1970 (PPPA), 15 U.S.C. 1471-1476. 
authorizes the Consumer Product Safety 
Commission to issue requirements that 
certain household substances be sold in 
child-resistant packaging. Under the 
PPPA, the Commission has defined and 


established standards for such “special” 
packaging. 16 CFR 1700.1(b)(4), 1700.3. 
1700.15 and 1700.20. The Commission 
ha9 also determined which household 
substances are required to have the 
special packaging. 16 CFR 1700.14. 

To comply with the special packaging 
requirements, a package must resist 
entry by most young children and must 
not be difficult for most adults to open 
and properly resecure, within specified 
time periods. The existing requirements 
were developed before the widespread 
use of child-resistant packaging and. 
therefore, without the benefit of the 
actual use experience and test data thart 
have since become available. 

Many consumers find child-resistant 
packaging to be either too difficult or too 
inconvenient to use. When given the 
choice, therefore, many consumers 
purchase products in conventional 
packaging rather than child-resistant 
packaging. (3) 1 Consumers are also 
making a substantial number of child- 
resistant packages ineffective after 
bringing them home, such as by leaving 
the package cap off or loose or by 
placing the package’s contents in a non¬ 
child-resistant container. [3] 

On January 19,1983, the Commission 
published an advance notice of 
proposed rulemaking (“ANPR*') 
outlining its concerns m this area and 
explaining possible actions to increase 
the proper use of child-resistant 
packaging, simplify the test procedures, 
and make the test procedures less 
affected by possible variables. 48 FR 
2389. After considering comments on the 
ANPR and other available information, 
the Commission decided to propose the 
amendments described below. The 
Commission believes these proposed 
amendments will make the special 
packaging requirements more effective, 
by increasing the number of adults who, 
when purchasing hazardous household 
products, will purchase child-resistant 
packaging and use it properly, thereby 
reducing ingestions by children. 

II. Current Special Packaging 
Requirements 

A. Child Test and Criteria 

The current child-test protocol (16 
CFR 1700.20faKl). (2). and (3)) specifies 
the use of 200 children, ages 42 through 
51 months, distributed in ten groups by 
specific ages. Each age group consists of 
approximately one-half boys and one- 
half girls. The test period is ten minutes. 
The children are given test packages 
and asked to open them. After the first 


1 Numbers in brackets indicate the number of a 
relevant supporting document in the "List of 
Relevant Documents" in Appendix 1 to this notice. 


five minutes, the opening test is stopped 
while the children are given a single 
visual demonstration of the method of 
opening the package. At this time, the 
children also are told that they may U8e 
their teeth to open the package, if they 
wish. Then, the opening test is started 
again and continues for another five 
minutes. 

For a package to meet the PPPA 
effectiveness criteria, at least 85 percent 
of the children must be unable to open 
the package within the first five minutes, 
and at least 80 percent of the children 
must be unable to open the package by 
the end of the second five-minute 
period. 16 CFR 1700.15(b)(1). 

B. Adult Test Gnd Criteria 

The current adult test protocol, 16 
CFR 1700.20(a)(4) and (5). specifies a 
panel of 100 adults, ages 18 through 45 
years. Seventy percent of the adults 
must be females and 30 percent must be 
males. The test period is Five minutes. 
The adults are given the test package 
and asked to open and then properly 
close the package. For a package to 
meet the PPPA effectiveness criteria, at 
least 90 percent of the adults must be 
able to open and, if appropriate, 
properly close the package within the 
five-minute test period. 16 CFR 
1700.15(b)(2). The present PPPA 
regulations contain no specific 
procedure to determine whether or not a 
package has been properly resecured. 

C. Noncompiying Packaging 

The Congress was concerned that 
elderly or handicapped persons would 
be unable to open child-resistant 
packaging. Therefore, the PPPA was 
drafted to permit substances subject to 
child-resistant packaging requirements 
to be marketed in non-child-resistant 
packages in certain circumstances. 
Except for a substance that is dispensed 
pursuant to a prescription by a 
physician, dentist, or other licensed 
medical practitioner, the manufacturer 
or packer of a substance subject to a 
child-resistant packaging standard may 
package the substance in one size of a 
package that does not comply with the 
standard if the manufacturer or packer 
also supplies such substance in 
packages that comply with the standard 
and the noncompiying packages bear 
labeling stating “This package for 
households without young children.*' 
Substances dispensed subject ton 
prescription that are subject to a child- 
resistant packaging standard may be 
dispensed in non-child- p esistant 
packaging only when directed by Ihe 
prescriber or requested by the 
purchaser. Thus, persons who find child 
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resistant packaging unduly difficult to 
use may purchase the single size of a 
product that may be provided in 
noncomplying packaging or may request 
that his or her prescriptions be supplied 
in noncomplying packaging, thereby 
eliminating the protection that child- 
resistant packaging provides against 
poisoning. 

III. Issuing Child-Resistant Packaging 
Standards 

A. Action by CPSC under the PPPA 

Section 3(a)(1) of the PPPA, 15 U.S.C. 
1472(a)(1), authorizes the Commission to 
issue standards for the special 
packaging of any household substance if 
it Finds that “the degree or nature of the 
hazard to children in the availability of 
such substance, by reason of its 
packaging, is such that special 
packaging is required to protect children 
from serious personal injury or serious 
illness resulting from handling, using, or 
ingesting such substance.’* The 
Commisison previously made these 
findings for the substances listed in 16 
CFR 1700.14 when it required those 
substances to meet the standards and 
testing procedure specified in 16 CFR 
1700.15 and 1700.20. These previous 
findings will not be affected by the 
proposed amendments to 5 1700.20. 

Section 3(a)(2) of the PPPA, 15 U.S.C. 
1472(a)(2), requires the Commission to 
find that the amended standard “is 
technically feasible, practicable, and 
appropriate for (the substances to which 
it will apply).” ‘Technically feasible” 
means that package designs that would 
meet the requirements of 16 CFR 
1700.15(b), and that would be suitable 
for use with the products subject to the 
rule, are or can be available. S. Rep. No. 
91-645, 91st Cong. 2d Sess. 10 (1970). A 
standard is "practicable” when special 
packaging for the products covered by 
the rile is adaptable to modern mass 
production and assembly line 
techniques. Id. That special packaging is 
“appropriate” is established by showing 
that special packaging can be available 
in forms that are not detrimental to the 
integrity of the substance and do not 
interfere with its storage or use. Id. 

Under 3(b) of the PPPA, 15 U.S.C. 
1472(b), the Commission, in issuing a 
PPPA standard, also is required to 
consider (a) the reasonableness of the 
standard, (b) available scientific, 
medical, and engineering data 
concerning special packaging and 
concerning childhood accidental 
ingestions, illness, and injury caused by 
household substances, (c) the 
manufacturing practices of industries 
affected by the PPPA, and (d) the nature 
and use of the household substance. In 


issuing this proposal, the Commission 
has considered these factors. 

With regard to the findings relating to 
the nature, toxicity, and use of, and 
access to, the household substance, the 
previous Commission findings as to each 
substance covered by a special 
packaging standard are unaffected by 
the proposal to revise the test protocol. 

B. Action by EPA under FI FRA 

The Environmental Protection Agency 
(“EPA”) is responsible for enforcing the 
Federal Insecticide, Fungicide and 
Rodenticide Act (“FIFRA”), as amended 
(7 U.S.C. 136-136y). Under this Act, EPA 
has the authority to protect man and the 
environment from the adverse effects of 
pesticides by ensuring that pesticide 
products are applied, stored, and 
disposed of in a manner consistent with 
the product registration. The 
Administrator of EPA is authorized to 
establish standards with respect to the 
package, container, or wrapper in which 
a pesticide or device is enclosed for use 
or consumption, in order to protect 
children and adults from serious injury 
or illness resulting from accidental 
ingestion or contact with pesticides or 
devices regulated by FIFRA. FIFRA 
specifies that the standards established 
by EPA must be consistent with those 
established under the authority of the 
PPPA. Thus, packages that comply with 
the PPPA regulations would also comply 
with the standards established by EPA 
for products regulated under FIFRA. 
How'ever, EPA would retain the 
authority to exempt products, either 
completely or under stated conditions, 
from the requirement that products 
regulated under FIFRA have child- 
resistant packaging. 

If the Commission amends its 
regulations under the PPPA in 
accordance with the proposal set forth 
below, EPA could be expected to make 
eny necessary amendments to its 
regulations for packaging so that EPA’s 
regulations will be consistent wtith 
those established by the Commission. 
However, the Commission is not in a 
position to fully assess how the 
proposed changes may affect all the 
products subject to regulation by EPA 
under FIFRA. For example, some of the 
containers subject to FIFRA are much 
larger, and have much larger and more 
massive closures, than do the household 
products regulated by CPSC under the 
PPPA. Such products, that comply with 
the present PPPA requirements, may not 
be able to comply with the older-adult 
test panel or reduced testing times being 
proposed for products subject to the 
PPPA. 

Accordingly, although the 
Commission proposes to apply the 


rquirement for an older adult panel, with 
a 1-minule test time preceded by a 30- 
second familiarization period, to all 
products subject to child-resistant 
packaging requirements under the PPPA. 
it also proposes to retain descriptions of 
the 18-45 age panel and the 5-minute 
adult test time in its regulations. In this 
way, EPA would have the option of 
allowing certain containers to comply 
with a standard incorporating a 5- 
minute test of the 18-45 age group, if 
necessary, by continuing to refer to the 
Commission’s regulations rather than by 
issuing regulations under FIFRA to 
provide for such options. However, the 
Commission is not aware of any 
products regulated under the PPPA that 
could not be made to meet the older- 
adult panel and shorter testing times 
addressed by this proposal, with the 
proposed effective date, and the 
Commission does not anticipate that 
any products currently subject to the 
PPPA would be allowed to remain 
subject only to the present requirements 
for child-resistance. 

IV. The Proposed Amendments 

The amendments to 16 CFR 1700.20 
that the Commission is proposing in this 
notice are discussed separately below. 

A. Sequential Testing of Smaller Groups 
of Children 

The Commission has determined that, 
in many cases, the time it takes to 
determine whether a package meets the 
child-resistant (“CR”) effectiveness 
criteria can be shortened by reducing 
the number of children tested. The 
proposed testing of sequential groups of 
50 children, instead of a single group of 
200, has proven to be a reliable means of 
determining compliance with the PPPA 
regulations, while reducing the cost and 
time associate with the tests. 

Statistical theory shows that a 
package that more than 25 percent of the 
50 children tested in the first panel could 
open (i.e. that fails after the first panel 
in sequential testing) would be expected 
to fail 95 percent of the time if tested 
with 200 children. A package that less 
than 15 percent of the children tested 
could open (i.e. that passes in sequential 
testing) would be expected to pass 95 
percent of the time if tested with 200 
children. 

Therefore, the sequential test is 
conducted using 50 children initially, 
and, depending on the results, it would 
be determined that the package is either 
child-resistant or not child-resistant or 
that further testing is required. Further 
testing would be required if the results 
from the first group are inconclusive, 
and would involve the use of one or 
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more additional groups of 50 children 
each, up to a maximum of the 200 
children presently used for the entire 
test 

For example, if no more than 3 
packages are opened in the first five 
minutes and no more than 5 packages 
are opened during the full 10-minute test 
period after the first 50-child panel is 
tested, the package would pass the 
child-resistant effectiveness ("CRE") 
requirement and the proposed 


sequential test would be stopped. On 
the other hand, the package would fail 
the child-resistant effectiveness 
requirement after testing by the first 50- 
child panel, and the test would be 
stopped, if 11 or more packages are 
opened in the first five minutes or if 15 
or more packages are opened during the 
full 10-minute test period The test 
would continue with a second panel of 
50 children if 4 through 10 packages are 
opened by the first panel in the first five 


minutes and 6 through 14 packages are 
opened during the full 10-minute test 
period. 

Table 1 gives the acceptance (pass], 
continue testing, and rejection [fail) 
criteria to be used for the first 5 minutes 
and the full 10 minutes of ihe children's 
test, if the test continues past the initial 
50-child panel, the package openings 
shown in Table 1 are cumulative. 


Table 1.—Number of Openings, Acceptance (Pass), Continuing Testing and Rejection (Fail) Criteria To Be Used For the 
First 5 minutes and the Full 10 Minutes of the Children’s Protocol Test 


Cumu¬ 

lative 

chil¬ 

dren 


Package openings 


First 5 minutes 

Full 10 minutes 

Pass 

Contin¬ 

ue 

Fail 

Pass 

Contin¬ 

ue 

Fail 

0-3 

4-10 

11 + 

0-5 

6-14 

15+ 

4-10 

11-18 

19 + 

6-15 

16-24 

25 + 

11-18 

19-25 

26 + 

16-25 

26-34 

35 + 

19-30 


31 + 

26-40 


41 + 







50 

100 

150 

200 


Test panel 


Commission tests [10] of various 
levels of failing packages with groups of 
50 children resulted in statistically 
predictable results that agreed in 
general with 200-child protocol results, 
even for borderline samples. Results of 
at least 225 tests indicate that the 
sequential test method provided results 
comparable to the 200-child test for 
borderline and passing packages as well 
as for failing packages. 

The estimated number of children to 
be tested will drop from 200 to 50 in 
most cases. Based upon CPSC protocol 
testing costs for FY 88 and FY 89, a 200- 
child test costs $6,612, while a 
sequential test of 50 children costs 
$2,040. a potential savings of $4,572. 
(CPSC-88-1232, CPSC-89-565300.) 
Furthermore, the actual time required for 
testing is substantially reduced. 

Since tills is a procedural change that 
is not expected to change the test 
results, this proposed revision will have 
no effect on the ability of currently- 
available child-resistant packaging to 
meet the effectiveness criteria. 

D. Child Test—Reduce 10 Age Groups to 
3 

The Commission proposes to replace 
the 10-age-group requirement with a 3- 
age-group requirement of 42^*4, 45-48, 
and 49-51 months, with 30, 40. and 30 
percent of the children in each age 
group, respectively. 

The reduction from 10 age groups to 3 
has been proven feasible by 
Commission comparison testing, which 
established that the results are 
comparable and that the time required 
to test children is lessened. The actual 
test time required for testing 50 children 


in 3 age groups is less than that required 
for testing with 10 age groups; one 3-age- 
group test required 9 days of actual 
testing, during an elapsed time of less 
than one month. Ten-age-group testing 
of the same package took 14 days of 
testing during an elapsed time of 2.5 
months. (CPSC Contract-CPSC-C-83- 
1339.) 

The Commission proposes the 
following modification to the child test 
protocol so that the number of age 
groups for testing may be reduced to 
three, provided the children are selected 
at random and 30 percent of the children 
are between 42-44 months, 40 percent 
between 45-48 months, and 30 percent 
between 49-51 months and that the 
difference between the number of boys 
and the number of girls in each age 
group shall not exceed 10 percent of the 
number of children in that group. 

Even though it is generally important 
in all testing that test subjects be 
selected at random, it is especially 
essential in the 3-age-group testing 
beceuse of the correlation between the 
ability of children to open child-resistant 
packaging and their age. Therefore, a 
bias could be introduced by selection of 
children with a disproportionate number 
of older (or younger) children in the age 
groupings. 

Since this is a procedural change that 
is not expected to affect the test results, 
the proposed revision will have no effect 
on the ability of currently available 
child-resistant packaging to meet the 
effectiveness criteria. 

C. Site and Tester Requirements 

The Commission proposes 
requirements to prevent variability in 


the child and adult protocol testing due 
to differences in sites and testers. The 
requirements will eliminate bias and the 
effects it might have on the passing or 
failing of a particular type of child- 
resistant package. The Commission has 
been successfully using the site and 
tester requirements described below in 
its protocol testing of child-resistant 
packaging since 1979. 

1. Limit any one tester to testing no 
more than 30 percent of the children 
tested. 

2. Limit the number of children tested 
at any one site to no more than 20 
percent of the total number of children 
tested. 

3. Limit any one tester to testing no 
more than 35 percent of the total adults 
tested. 

4. Limit the number of adults tested at 
any one site to no more than 35 percent 
of the total number of adults tested. 

The site and tester requirements were 
instituted because Commission protocol 
test results showed bias with certain 
testers and sites. A significant difference 
was found between two failing 50-child 
test results, which was attributed to site 
and tester biases [1,10,11]. A 
verification test was conducted, which 
used multiple sites and testers [1,10,11J. 
Tests conducted in this fashion showed 
no statistically significant differences. 
These findings substantiate the need for 
site and interviewer requirements. 

The Commission also has analyzed all 
usable previous protocol test data that 
reveal differences in test results due to 
tester and site bias. While the studies 
showed no significant difference for the 
lug type of child-resistant packaging, the 
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snap and continuous-threaded (“CT”) 
(screw) type of child-resistant packaging 
did show differences. [11) 

D. Adult Resecuring Test 

In order for a package to pass the 
adult-use effectiveness specifications at 
10 CFR 1700.15(b)(2), at least 90 percent 
of the adult test panel (now 100 adults, 
age 18-45) must be able to open the 
package and, where appropriate, 
resecure it to a child-resistant state 
during the 5-minute test period. Products 
that are packaged so that no more of the 
product than is needed for one use (unit- 
dose packaging) need not be resecured. 

However, some types of child- 
resistant packaging do not lend 
themselves to a visual or mechanical 
determination of whether the package 
has been returned to the child-resistant 
state after normal closing by adults. To 
address this problem, the Commission’s 
staff devised a procedure to determine 
whether the package has been resecured 
(closed) to a child-resistant state. The 
Commission proposes that the adult test 
procedure incorporate the procedure 
used by the staff for determining 
whether adults have properly resecured 
the package after opening it, as a 
suggested way to determine whether the 
adults properly resecured the package 
and with the explanation that this 
method will be used, when appropriate, 
by the Commission in determining 
compliance with the adult resecuring 
provisions at 16 CFR 1700.20(a)(5). Other 
ways to determine whether the 
packages have been adequately secured 
would also be allowable, where 
appropriate. 

In the proposed method for 
determining whether a package has 
been properly resecured, each package 
that has been opened and apparently 
resecured in the adult test is given to a 
child, who tries to open the package in 
accordance with the child test procedure 
to see if the package remains child- 
resistant after being resecured in the 
adult test. Since a package can be child 
resistant even if up to 15 percent of the 
children in the child test can open the 
package in the first 5-minute test or up 
to 20 percent of the children can open 
the package in the full 10-minute test, 
only the child openings in excess of 
these percentages of the packages tested 
in the resecuring test are counted as 
failures in the adult-effectiveness test. 
Therefore, the total failures in the adult¬ 
effectiveness test equals the sum of (1) 
the number of packages that were not 
opened by the adults plus (2) the number 
of packages that were opened by the 
adults but not even apparently 
resecured plus (3), with respect to the 
packages that were apparently 


resecured by the adults and were then 
tested by children, the larger of (a) the 
number of packages that were opened 
by the children during the first 5-minute 
test in excess of 15 percent of the 
apparently-resecured packages or (b) 
the number opened during the full 10- 
minute test that exceeds 20 percent of 
the apparently-resecured packages. In 
other words, where: 
a = the number of packages not opened 
by the adults 

b = the number of packages clearly not 
resecured by the adults 
c=the number of apparently closed 
packages opened by children in the 
first 5 minutes 

d=the number of packages opened by 
children in the full 10 minutes 
e=c-0.15[100—(a+b)] (disregard if less 
than zero) 

f=d—0.2[100-(a-t-b)J (disregard is less 
than zero) the total number of failed 
packages in the 100-package adult 
opening/resecuring test is the sum 
oif a + b + (e or f, whichever is 
greater). 

E. Standardized Test Instructions 

Although the Commission is not able 
to quantity the effect of using differently 
worded instructions for the adult and 
child tests, it is generally agreed that 
standardized tester instructions would 
be helpful in preventing tester bias. 

Since 1979, the Commission’s staff has 
used a particular standardized guideline 
in its compliance testing without any 
problems attributed to bias. In order to 
help minimize the effect of tester bias, 
the Commission proposes to issue 
suggested guidelines (not requirements) 
that would supplement the existing test 
protocols at 18 CFR 1700.20 by stating 
the guidelines that are used by the 
Commission’s staff. 

F. An Older-Adult Test Panel and 
Shortened Test Times 

1 . The Need For Packaging That Is 
Easier To Open and. If Appropriate. 
Resecure. The noncomplying provision 
of the PPPA, 15 U.S.C. 1473(a), 
specifically allows consumers to obtain 
regulated products in conventional 
packaging. 16 CFR 1700.5. In addition, 15 
U.S.C. 1473(b) allows regulated 
prescription products to be provided in 
non-child-resistant packages when 
requested by the purchaser or directed 
by the prescriber. Many persons 
exercise these options to obtain 
packaging that is not child-resistant, and 
this exposes a significant number of 
young childem to toxic products. 

A 1989 CPSC study [18] of a statistical 
sample of ingestions of medications by 
children under age 5 that were treated 


by hospital emergency rooms reporting 
to the National Electronic Injury 
Surveillance System (NEISS) showed 
that 44 percent of the prescription 
medicines in the study were not 
dispensed in a child-resistant package. 
This study also showed that about 40 
percent of the medications (prescription 
or non-prescription) in the study were 
not originally packaged in a child- 
resistant container at the time of 
purchase and that about 17 percent of 
the medications were originally 
packaged in a child-resistant package 
(“CRP”) but were not in a secured 
(returned to the child-resistant mode) 
child-resistant package at the time of the 
ingestion. The 17 percent tha were no 
longer in secured child-resistant 
packaging consisted of cases where the 
medication had been removed from the 
container prior to the ingestion (about 9 
percent), cases where the medication 
was in a child-resistant package but the 
top was left open (about 6 percent), or 
cases where the medication was in a 
container with a different top (about 2 
percent). Further, a 1986 study of 
prescription drug ingestions reported by 
poison control centers [3] showed that, 
for all medicines in prescription 
containers other than a unit-dose 
package, 18 percent (n=234) had a cap 
that was loose or off prior to the 
ingestion. 

However, if child-resistant packaging 
were easier to use, there would be less 
motivation to seek out packaging that is 
not child-resistant. Thus, fewer 
conventional packages would be 
available to young children who live 
with or are otherwise exposed to the 
purchasers. In addition, if complying 
packages are easier to open and 
resecure, it is more likely that the 
packages will be properly resecured 
after use. 

The problem of child-resistant 
packages that are too difficult to operate 
properly has a special impact on older 
consumers, who as a group have more 
difficulty opening child-resistant 
packages. A survey of 120 non- 
institutionalized older persons showed 
that 60 percent acknowledged having 
difficulty opening or closing child- 
resistant medication containers. [4] 
Sixty-four percent of the women 
(average age, 70 years) and 30 percent of 
the men (average age, 67 years) 
admitted to having difficulty. 

The difficulties experienced by older 
persons in using child-resistant 
packaging, and the resultant tendency to 
avoid using such packaging, also 
exposes children to risk. When the 18-45 
age panel requirement was established, 
the preamble to the rule stated that this 
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age range was chosen because it 
represented the age range to which 
young children typically were exposed. 
However, data acquired since then have 
shown that there is substantial exposure 
of young childem to adults older than 
age 60. In the 1989 CPSC NEISS study 
[18], 16 percent of the prescription 
medicines ingested were medicines 
belonging to a grandparent. The 
percentage of the prescription drugs 
ingested that belonged to persons age 60 
or above was also 16 percent. (Some 
grandparents were younger than age 60, 
while some medicine owners age 60 or 
older were other relatives or family 
friends.) Adding a panel of older 
persons would help ensure that the 
child-resistant packaging on the market 
can be used by the older persons who 
come into contact with children. 

Commission tests [13] show that the 
inclusion of an older-adult test as part of 
the PPPA human performance test 
protocol also will improve the ability of 
all adults to use child-resistant 
packaging. Therefore, adding a panel of 
older adults would serve the purpose 
discussed above of making packaging 
easier for all adults to use, thereby 
increasing consumer willingness to use 
child-resistant packaging and to keep 
the package properly resecured. The 
Commission has received at least 76 
form letters stating that the sender has 
trouble with child-resistant packaging, 
supporting the 60-75 age panel 
requirement, and pledging that the 
writer would use child-resistant 
packaging if it were inexpensive and 
easy to use. The Commission is aware of 
one study showing that easy-to-use 
child-resistant packaging would result in 
increased proper resecuring of caps. 
[13.14] 

The available information indicates 
that consumers view the packages that 
pass a panel of older persons as 
relatively easy to use. A child-resistant 
design that passed a panel of persons of 
ages 60-75 with a 5-minute test period 
was rated “easy to use" or “very easy to 
use” by 77 percent of the test subjects 
and by 80 percent of the test subjects 
who were successful in opening the 
package. Thus, the data support the idea 
that a panel of older persons is an 
appropriate mechanism for making 
child-resistant packaging easier to use 
and that this will result in more persons 
buying child-resistant packaging and 
using it properly. The proposal to 
substitute an older panel for the current 
panel of 18-45 year-olds is discussed in 
Section IV.F(3) of this notice. 

Another aspect of the current child- 
resistant packaging regulation is that the 
5-minute test time provided for the adult 


test probably exceeds greatly the time 
that consumers would be willing to 
spend attempting to open a child- 
resistant package. Thus, shortening the 
test time should help ensure that child- 
resistant packaging is acceptable to 
users and will therefore be used 
properly. The proposal to shorten the 
test times for the adult panels) is 
discussed in Sections IV.F (2) and (3) of 
this notice. 

The major types of reclosable child- 
resistant packaging in current use are 
the snap, lug, and continous threaded 
(CT), or screw, types. The major types of 
nonreclosable child-resistant packages 
are the blister type and the pouch. In 
addition, there are other multiple-use 
child-resistant packages, such as pumps, 
nozzels, and aerosols. In the discussion 
below, the Commission shows why it 
has concluded preliminarily that these 
changes to the regulations are 
technically feasible, practicable, and 
appropriate for the snap, lug. and 
continuous threaded types of packages. 
[29] Although the Commission does not 
have data that would allow it to make 
these findings specifically for other 
types of closures, such as blister, 
pouches, nozzels. pumps, and aerosols, 
it has no reason to belive that child- 
resistant designs for other types of 
closures that will meet the proposed 
requirements do not exist or cannot be 
developed. Even if they cannot, 
however, the substances that are used 
with these other types of closures can be 
packaged in one or more of the major 
design types for which the Commission 
does have data establishing technical 
feasibility, practicability, and 
appropriateness. In addition, features 
such as nozzles can themselves be 
covered by one of the other child- 
resistant closures that are technically 
feasible. 

2. Shortened AduJt-Test Time. The 
consideration in establishing a time 
period for testing by a panel of adults 
are: 

1. Time is required to read the 
instructions necessary to find out how to 
open and close the package. 

2. Time is required to perform the 
manipulations necessary to open and 
properly resecure the package. 

3. Additionally, time may be required 
to allow for the introduction of new 
concepts of child-resistant packaging 
that are not familiar to the consumer. 
(Consumers faced with new packaging 
designs may initially require more time 
to familiarize themselves with it.) 

Presently, at a 90 percent adult-use 
effectiveness, the protocol specified a 
five-minute adult test time for the 18-45 
age group. The 5-minute test period 


allows sufficient time for reading 
instructions and performing the motions 
required to open and close new child- 
resistant packaging concepts. However, 
this time period also may provide for 
more time than an adult could 
reasonably be expected to spend 
attempting to open and close a child- 
resistant package in the home. The 
frustration level experienced by persons 
trying to open a package depends on 
both the effort and time required to open 
the package. [26] The effort required to 
open and, if appropriate, secure child- 
resistant packaging should be reduced 
by requiring that closures can be opened 
and. if appropriate, resecured by the 60- 
75 age group. In order to ensure that 
child-resistant packaging is not so 
difficult to use that adults must spend an 
unreasonable amount of time trying to 
open and close the packaging, at a 90 
percent adult-use effectiveness, the 
Commission is proposing to reduce the 
time period to 1 minute for the 60-75 age 
group. At the present time, it does not 
appear that any purpose would be 
served by retaining a requirement for a 
16-45 age group if the 60-75 age group is 
established. However, if it is ultimately 
deemed necessary to retain the 18-45 
age group, either alone or in addition to 
the 60-75 age group, the Commission is 
proposing a 30-second test time for the 
16-45 age group. 

The Commission concludes that 
snaplug, and CT packages that comply 
w f ith the 1-minute test time for the 60-75 
age panel are technically feasible, 
practicable, and appropriate, as those 
terms are defined in Section III.A of this 
notice, because some complying designs 
are already on the market for snap, lug, 
and CT packages (see Table 2 below). 
[29] Any additional designs that exist or 
that will be developed should be 
practicable and appropriate since they 
are expected to use the same or very 
similar materials as existing packaging 
and since they are not expected to 
require any manfacturing techniques 
that are not now readily available. 

Commission data and information 
submitted by manufacturers indicate 
that snap. lug. and continuous-threaded 
types of child-resistant packaging can be 
produced that 90 percent of 18-45 year- 
old adults are able to open and secure 
within a 30-second test period. 

Therefore, it is technically feasible, 
practicable, and appropriate to produce 
child-resistant packaging that will meet 
the requirements of these proposed 
revisions for a 30-second test period 
with a panel of 18-45 year-old adults. 
These findings do not apply to unit-dose 
packaging, such as blisters and pouches. 
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Since the test data showing technical 
feasibility of a 1-minute test time for the 
snap, lug, and CT packages involved 
designs that use a mode of operation 
with which many persons may already 
be familiar, a 1-minute test time may not 
provide an adequate period for 
becoming familiar with a new design. In 
order that the introduction of new types 
of package designs not be discouraged, 
the Commission is also proposing that 
the test include a 30-second period that 
would pecede the actual test so the test 
subject would have an opportunity to 
become familiar with the operation of 
the package before the timed portion of 
the test begins. However, if after 
considering the comments on the 
proposal the Commission concludes that 
a familiarization period is not 
appropriate, it could issue a final rule for 
a 1-minute test time without a 
familiarization period. 

3. Older Adult Test. 

a. Description of the Test The 
Commission proposes to substitute a 
panel of 100 adults, between the ages of 
60-75 years, for the present adult panel 
of 18-45 years, in order to test the ability 
of people in this age group to open and, 
where appropriate, resecure child- 
resistant packaging. 

The older adult panel test would be as 
follows: 

i. The test panel would be composed 
of 100 adults between the ages of 60-75, 
selected at random, who have 
successfully passed a one-mi Rule 
screening test using packaging with 
conventional (not child-resistant) 
packages. The screening tests for this 
purpose shall use snap and continous- 


threaded (CT) plastic closures having a 
diameter of 28 mm ± 18%, the CT 
closures having been resecurcd 72 hours 
before testing at 10 torque-inch-pounds, 
and round plastic containers, in sizes of 
2 ounce ± 1/2 ounce for the CT type 
closure and 8 drams ± 4 drams for the 
snap type closure. Comment is solicited 
on this screening test and other possible 
alternative screening tests. 

ii. The panel would consist of 70 
percent female and 30 percent male 
participants randomly selected from the 
established age range. 

iii. Ninety percent of the panel must 
be able to open and, if applicable, 
resecure the test package within the 1- 
minute test period. 

The 60- to 75-year-old age range was 
chosen because Commission studies [2] 
show there is only a gradual reduction 
in the ability of adults 18-60 years of age 
to open and close child-resistant 
packaging, whereas there is a 
pronounced decrease in ability after age 
6a Consequently a standard based upon 
the 18-60 age range would not result in 
the needed improvement. 

The 30/70 male-to-femaie ratio was 
chosen to provide consistency with the 
18-45 year-old adult panel and reflects 
the more frequent ingestions related to 
grandmothers' medications, 64 percent 
(n = 218). compared to 20 percent (n = 
88) for grandfathers', 83 found in the 
1966 Posion Control Center Study (3). 

b. Technical feasibility, 
practicability, and appropriateness . The 
90 percent older-adult use-effectiveness 
standard was chosen by the 
Commission os a means of making the 
more difficult types of child-resistant 


packaging easier to use. Under this 
standard, existing packaging would 
have to be improved in some instances 
and new packaging developed in others. 
The new designs are expected to be 
practicable and appropriate, as those 
terms are defined in Section II1.A of this 
notice, since the new designs are 
expected to use the same or very similar 
materials as existing packaging and 
since they are not expected to require 
any manufacturing techniques that are 
not now readily available. 

Technical feasibility, practicability, 
and appropriateness have been 
established for the snap- and lug-types 
of child-resistant packaging. 

Commission studies show that the two 
major designs of the snap-type child- 
resistant packaging presently on the 
market comply with the proposed 
standard (1-minute test) with 92 percent 
and 90 percent older-adult use- 
effectiveness (Table 2). In the case of 
the lug-type child-resistant packaging, 
one lug design presently complies; i.e., 

91 percent older-adult use-effectiveness 
(Table 2), while the other design, with 76 
percent older-adult use-effectiveness 
(Table 2). would need to be upgraded. 

Available data indicate that most of 
the 39 continuous-threaded (screw) type 
child-resistant packages on the market 
today will not meet the proposed 99 
percent older-adult use-effectiveness 
standard (Table 2). However, one major 
child-resistant manufacturer submitted 
data showing that one size of its 
continuous-threaded child-resistant 
package would meet the proposed older- 
adult use-effectiveness criterion with a 
1-minute test period. 


Table 2.— Effectiveness of 90 Percent OAUE Proposed Standard on Basic Types of CR Packaging on the Market; With 

5-, 1-, and ^-Minute Test Periods 


CR PKG type 

Design 

Opening/dosing percentage Ages—GO- 
75 (OAUE) 

5 minutes 

1 minute 

% minute 

SNAP 

1 

96 

92 

92 


2 

91 

90 

73 

LUG.. .. ...... . 

1 

93 

91 

84 


2 

77 

78 

70 

CT-10(a).. .. . .. ........ 

1 

85 

80 

72 


2 

75 

74 

67 

CT-20(h) 

1 

55 

51 

47 


2 

54 

53 

47 

CT—20mm___ . .. . .. .......* ...__ ___ 


100 

96 

86 

CT-22mm...... . . ... 


90 

64 

80 

WMU (50 w/tool. 50 w/o)... ................. 


95 

80 


with tool 


100 

74 


without tool. . .... ___ ____ tT r .... 


90 

86 




>90 

>90 

<90 


Filter. 


<80 






CT =* Continuous Threaded (Screw). 

S )=Resecured (dosed) at 10 torgue-mchpounds of rotational force. 

) = Reaecured (dosed) at 20 torque-inch-pounds of force. 

WMU=*Western Michigan University Innovative Package. 


For the reasons discussed above, 
technical feasibility, practicability, and 
appropriateness have been established 


for the one-minute test period for the GO- 
75 age range for the major recloseable 


child-resistant packaging types now on 
the market. 
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A study [8] by a product manufacturer 
with child-resistant blister packaging 
showed that 100 percent of the 45-70 age 
group tested opened the child-resistant 
blister package, with an average 
opening time of 50 seconds. This child- 
resistant blister packaging type, with 
approximately half of the adults taking 
more than 50 seconds to open, would 
not comply with the 1-minute standard 
and would need to be redesigned or a 
new concept would need to be 
developed. 

c. Older-Adult Use-Effectiveness 
Standard’s Influence on Child-resistant 
Effectiveness. Child-resistant lug- and 
snap-type design packaging need not 
exhibit any appreciable loss in child- 
resistance with the institution of an age 
60-75 test because designs are presently 
on the market that comply with the 
child-resistant effectiveness standards 
and with the proposed test requirements 
for older adults. In the case of the 
continuous-threaded child-resistant 
package that complies with the 90 
percent older-adult use-effectiveness for 
the 60-75 age group at the 1-minute test 
time, the child test results show 97 
percent child-resistance effectiveness. 
This indicates that there need be only a 
minimal reduction in child-resistance 
effectiveness, if any. when the 
appropriate design changes are made. 
This result can be achieved by selecting 
designs that utilize the cognitive 
abilities of older adults, which are 
superior to the cognitive abilities of 
children of the ages involving the 
highest risk of poisonings, rather than 
simply selecting designs that depend on 
the degree of strength required to open 
the package. In addition, testing of one 
of the continuous-threaded designs 
developed under a Commission grant 
showed that the design can be opened 
and resecured by almost all the older 
adult panel members, of whom 78 
percent (with a tool) and 80 percent 
(without a tool) indicated the package 
was easy to use. yet it maintained a 
child-resistance effectiveness of 99.5 
percent. While this particular design 
does not comply with the 1-minute test 
time with the older-adult panel, it does 
show that there is no inherent conflict 
between making packages that are much 
easier to use and packages that have 
very high child-resistance effectiveness 
[13]. 

In addition, it must be kept in mind 
that 92 percent of the children can open 
non-child-resistant screw-type 
packaging. Thus, even a modest 
reduction in the use of non-child- 
resistant packages caused by making 
child-resistant packages easier to use 
would more than offset any potential 


minor reduction in child-resistance 
attributable to use of the older-adult 
panel. 

G. Effective Dates 

As discussed above, there are at least 
some designs of snap, lug, and 
continuous threaded packages that 
already comply with the proposed 1- 
minute test time for the age 60-75 panel 
and the 30-second test time for the age 
18-45 test panel. 

In addition, in the past several years, 
the industry has proceeded with work 
on packages that would pass the older- 
adult panel with a 5-minute or 
considerably less test time, as 
evidenced by the number of new and 
revised designs that have become 
available during this period. Work is 
expected to continue, and in fact 
accelerate, during the period between 
this proposal and consideration of a 
final rule. 

SecUon 8 of the PPPA, 15 U.S.C. 1471n, 
requires that the effective date of a 
special packaging standard "shall not be 
sooner than one hundred and eighty 
days or later than one year from the 
date such regulation is final, unless the 
[Commission], for good cause found, 
determines that an earlier effective date 
is in the public interest and publishes in 
the Federal Register [the] reason for 
such finding, in which case such earlier 
date shall apply." 

Because of the statutory limitation on 
the length of the effective date, the 
Commission proposes that the effective 
date for the proposed requirements for 
an older-adult test panel and for a 
shorter test time shall be one year after 
the final rule is published in the Federal 
Register and that these amended 
requirements will apply to all products 
subject to child-resistant packaging 
requirements under the PPPA that are 
packaged after the effective date. The 
Commission seeks comment on the 
economic effects of this effective date. 
Information that would be helpful in this 
regard would include: 

1. What steps are required to design 
and develop a new child-resistant 
package and bring it into production? 

2. What is the time needed for each 
6tep, and what costs are incurred? 

3. What is the rate of production from 
one mold, and what is the length of the 
mold replacement cycle, the cost of 
replacing molds, and the time to 
fabricate new molds? 

4. W'hat time is required from the start 
of new mold fabrication to obtaining 
volume production (at what volume)? 

In order to allow time for companies 
to complete ongoing studies plan future 
studies, the amendments concerning 
sequential testing, three age groups, and 


limitations on sites and testers would 
become effective 180 days after 
publication of the final rule in the 
Federal Register. 

The amendments to publish the 
suggested guidelines for standardized 
instructions and for an appropriate 
resecuring test are proposed to become 
effective 30 days after publication of the 
final rule in the Federal Register. The 
Commission proposes to find that this 
effective date is in the public interest 
because the guidelines provide 
additional options for achieving reliable 
test results, yet, since they are not 
mandatory, they do not require that 
changes be made by any persons who 
already are using adequate instructions, 
recordkeeping procedures, or means to 
determine whether containers used in 
the adult tests have been adequately 
resecured. Therefore, there is no reason 
why these guidelines should not become 
effective as quickly as possible. 

V. Regulatory Flexibility Analysis 

The Regulatory Flexibility Act, 5 
U.S.C. 601-612, requires agencies to 
prepare and make available for public 
comment in initial regulatory flexibility 
analysis when a general notice of 
proposed rulemaking is published in the 
Federal Register if the proposed rule 
would have a significant impact on a 
substantial number of small businesses, 
small organizations, and small 
government jurisdictions. The 
Commission’s proposed revised 
protocols for testing child-resistant 
packages may have an effect on some 
small firms in the child-resistant 
segment of the closure and packaging 
industry and may also affect contract 
packagers, repackagers, and 
manufacturers who package household 
chemical products subject to special 
packaging. The proposed rule applies to 
substances which must meet the 
packaging requirements of the Poison 
Prevention Packaging Act and therefore 
affects all companies packaging these 
substances or manufacturing child- 
resistant packages for such substances. 
A summary of the Commission’s Initial 
Regulatory Flexibility Analysis [20] is 
given below. 

In accordance with the Regulatory 
Flexibility Act. the Commission has 
considered the effect the proposed 
revised protocols for testing child- 
resistant packaging would have on small 
entities. Of these entities, only small 
businesses would be affected; small 
organizations and small government 
jurisdictions would not be affected. 

The proposal will affect various 
categories of businesses, including 
packaging and closure manufacturers, 
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pharmaceutical repackages, contract 
packages, and manufactures who 
produce and package their own 
household chemical products. 
Manufactures of child-resistant 
packaging or closures may also 
manufacture other products that are not 
subject to the proposed regulation. 

The Commission’s staff has identified 
21 companies with Standard Industrial 
Classification (SIC) code 3089 (Plastic 
Products, Not Elsewhere Classified) or 
code 3466 (Crowns and Closures) having 
fewer than 500 employees, a size 
standard used by the Small Business 
Administration to describe small 
businesses SIC codes 3089 and 3466 
encompass plastic and metal child- 
resistant closures, respectively. SIC 3089 
includes molded plastics and an 
extensive variety of fabricated finished 
plastic products. SIC 3466 includes 
various stamped metal jar and bottle 
crowns and tops. Within this group of 21 
companies, secondary SIC codes 
indicate that 10 companies are actively 
manufacturing products other than 
child-resistant closures. The percentage 
of their revenues attributable solely to 
child-resistant closures is unknown. 
There may be additional manufacturers 
of child-resistant closures with fewer 
than 500 employees that are not 
classified in SIC 3089 or 3466, indicating 
their major revenues are from 
production other than child-resistant 
packaging or closures. 

The Bureau of Census reported that 
there were shipments of 37.0 billion 
closures in 1986, of which approximately 
8 percent were plastic child-resistant 
closures used for prescription and 
nonprescription drugs and other 
purposes and less than 3 percent were 
estimated to be metal closures used for 
medicinal purposes. Child-resistant 
closures make up a relatively small 
portion of the closures market, and a 
substantial number of manufacturers of 
child-resistant closures also 
manufacture closures that are not child- 
resistant, or other products. 

An aspect of the test protocol 
revisions that could affect small 
business relates to the amount of 
package testing needed Manufacturers 
whose packages already meet the child 
use-effectiveness requirements will 
incur expense to test their products for 
older-adult use-effectiveness ("OAUB"). * 
Certain child-resistant packages tested 
by the Commission have met both the 
older-adult use-effectiveness standard 
and the child-resistant effectiveness 
standard. Manufacturers of products 
that already "pass'* the older-adult use- 
effectiveness standard should incur no 
additional costs. 


Manufacturers of products that "fail" 
the older-adult use-effectiveness 
standard can modify the existing design, 
adopt a new product design, or 
eliminate child-resistant products from 
their product line, depending on the 
nature of the failure. At this time, the 
Commission cannot estimate the cost of 
research and development to modify 
existing designs or create a new product 
design, or the cost of modifying 
equipment (such as changing molds) to 
enable packages to meet the revised test 
protocol since the nature of the 
modification is unknown. Similarly, the 
research and development costs to 
modify existing designs or to create a 
new product design are also unknown. 
Packaging prototypes developed under a 
Commission grant may be in the public 
domain. If so. companies who choose to 
adopt these new designs could avoid 
research and development costs. CPSC 
encourages submission of cost and lead 
time information from manufacturers in 
their comments on the proposed rule. 

Some manufacturers of closures or 
packages that do not meet the new 
requirements may drop child-resistant 
products from their line rather than 
incur the costs of equipment 
modification and product testing. 
Manufacturers whose only products are 
child-resistant closures or packages that 
do not meet the proposed use- 
effectiveness standard, and whose share 
of the market is small, may find that 
these costs are prohibitive. If such 
manufacturers leave the market, 
manufacturers of products that comply 
with the revised protocol could gain 
market share. 

Entities that package products subject 
to PFPA requirements, but that do net 
themselves manufacture the packages, 
may not be significantly impacted by the 
proposed test protocol revisions. 
However, such packagers may need to 
change suppliers to obtain packages that 
comply with both the child and adult 
use-effectiveness requirements. If the 
supplier certifies compliance with PPPA 
requirements, the packager may not 
need to test the packages beyond 
current quality control procedures. 

The continuing high number of 
accidental ingestions of prescription 
drug products by children under age five 
has resulted in specific attention to 
packagers of prescription drugs. 
Packagers whose products are 
dispensed in their original containers 
may be required to deal with federal 
agency regulatory requirements in 
addition to those associated with the 
PPPA. This is a more probable situation 
for packagers of liquid pharmaceuticals, 
for which closure or packaging changes 


could require amendments to and 
approval of New Drug Applications on 
file with the Food and Drug 
Administration. At present, the cost 
effect if this situation arises is unknown. 

It is expected that a child-resistant 
package that is easy for adults to open 
and to resecure will gain consumer 
acceptance and use. If child-resistant 
packages were being properly used on 
dangerous household chemicals and 
prescription oral drugs, exposure of 
young children to these substances 
would decrease, and decreased 
exposures should result in decreased 
ingestions and death. 

There are no significant alternatives 
to the proposed revised protocols for 
testing child-resistant packages. The 
proposed rule is a refinement of an 
existing rule and, as such, will impose 
no new recordkeeping requirement on 
manufacturers. Also, it is a performance 
requirement which does not impose any 
specific design on manufacturers but, 
rather, encourages the development of 
new, more effective, package designs. 

VI. Environmental Considerations 

Pursuant to the National 
Environmental Policy Act. and in 
accordance with the Council on 
Environmental Quality regulations and 
CPSC procedures for environmental 
review, the Commission has assessed 
the possible environmental effects 
associated with the proposed revisions 
to the PPPA protocols. 

The Commission's regulations at 18 
CFR 1021.5(c)(3) state that rules 
requiring special packaging for 
consumer products normally have little 
or no potential for affecting the human 
environment Analysis of the impact of 
this proposed rule indicated that it 
should have no significant effects on the 
environment. This is because 
manufacturers of affected products will 
replace present packages that will not 
comply with the proposed amendments 
to the protocol with packages made of 
basically the same materials and made 
in basically the same way and that 
present basically the same problems in 
disposal of the packages after use. The 
effective date is sufficiently long that 
noncomplying inventories will be 
depleted by the time the rule becomes 
effective and will not need to be 
disposed of in bulk. The rule will not 
significantly increase the number of 
child-resistant packages in use. 
Therefore, because this proposed rule 
ha8 no adverse effect on the 
environment, neither an environmental 
assessment nor an environmental 
impact statement is required. [21] 
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List of Subjects in 16 CFR Part 1700 

Consumer protection, drug—infants 
and children. Packaging and containers. 
Poison prevention—toxic substances. 

G. Conclusion 

For the reason given above, the 
Commission proposes to amend 16 CFR 
1700.20 as follows: 

PART 1700-{ AMENDED] 

1. The authority citation for part 1700 
continues to read as follows: 

Authority: Pub. L. 91-001, secs. 1-9. 84 Slat. 
1670-74,15 U.S.C. 1471-76. Secs. 1700.1 and 
1700.14 also issued under Pub. L. 92-573, sec. 
30(a), 68 Stat. 1231.15 U.S.C. 2079( b ). 

§1700.15 (Amended] 

2. Section 1700.15(b)(2) is revised to 
read as follows: 

(b) * • * 


(2) Adult-use effectiveness of not less 
than 90 percent for both the younger 
adult panel (§ 1700.20(a)(4)(i)) and the 
older adult panel (§ 1700.20(a)(4)(h)). 

* * * * • 

§ 1700.20 [Amended] 

3. Section 1700.20(a)(1) is revised to 
read as follows: 

(a)* * 4 

(1) Use from 1 to 4 groups of 50 
children, as required under the 
sequential testing criteria in Table 1. 
Each group of children shall be 
randomly selected as to age, subject to 
the limitations set forth below. Thirty 
percent of the children in each group 
shall be of age 42—44 months. 40 percent 
of the children in each group shall be of 
age 45-46 months, and 30 percent of the 
children in each group shall be of age 
49-51 months. The difference between 
the number of boys and the number of 


girls in each age range shall not exceed 
10 percent of the number of children in 
that range. The children selected should 
have no obvious or overt physical or 
mental handicap. The sequential test is 
initially conducted using 50 children, 
and, depending on the results, the 
criteria in Table 1 determine whether 
the package in either child-resistant or 
not child-resistant or whether further 
testing is required. Further testing is 
required if the results are inconclusive 
and would involve the use of one or 
more additional groups of 50 children 
each, up to a maximum of 200 children. 
Table 1 gives the acceptance (pass), 
continue testing, and rejection (fail) 
criteria to be used for the first 5 minutes 
and the full 10 minutes of the children’s 
test. If the test continues past the initial 
50-child panel, the package openings 
shown in Table 1 are cumulative. 


Table 1.—Number of Openings, Acceptance (Pass), Continuing Testing and Rejection (Fail) Criteria for the First 5 
Minutes and the Full 10 Minutes of the Children’s Protocol Test 


Package Openings 



• • * • • 

§ 1700.20 [Amended] 

4. Section 1700.20(a)(4) is revised to 
read as follows: 

(a) * * * 

(4J(i) Younger adult panel. One 
hundred adults, age 18 to 45 years 
inclusive, with no overt physical or 
mental handicaps, and 70 percent of 
whom are female, shall comprise the 
test panel for younger adults. 

(ii) Older adult panel. One hundred 
adults, age 60 to 75 years inclusive, with 
no overt physical or mental handicaps, 
and 70 percent of whom are female, 
shall comprise the test panel for older 
adults. Only persons who can open 
conventional {not child-resistant) snap 
and continuous-threaded type plastic 
closures in a 1-minute screening test 
shall be selected for the older adult 
panel. The screening tests for this 
purpose shall use snap and continuous- 
threaded (CT) plastic closures having a 
diameter of 28 mm ± 18%, the CT 
closures having been resecured 72 hours 
before testing at 10 torque-inch-pounds, 
and round plastic containers, in sizes of 
2 ounce ± Vfe ounce for the CT type 


closure and 8 drams ± 4 drams for the 
snap type closure. 

(iii) Test procedures. The adults shall 
be tested individually, rather than in 
groups of two or more. The adults shall 
receive only such printed instructions on 
how to open and properly secure the 
special packaging as will appear on the 
package as it is delivered to the 
consumer. Prior to the timed test, the 
adults shall be given a 30-second period 
to attempt to become familiar with how 
the package works, during which time 
they may read the instructions and 
attempt to open the package. The 
regulations establishing child-resistant 
standards for particular substances shall 
specify which of the following times 
shall be allowed to complete the 
opening and, if appropriate, the 
resecuring process. 

(A) For the younger adult panel 
(§ 1700 20(a)(4)(i)), 30 seconds. 

(B) For the younger adult panel 
(§ 1700.20(a)(4)(i)}, 5 minutes. 

(C) For the older adult panel 
(§ 1700.20(a)(4)(H)), 1 minute. 

(D) For the older adult panel 
(§ 1700.20(a)(4)(ii)). 5 minutes. 


§ 1700.20 [Amended! 

5. Redesignate § 1700.20 (b) and (c) as 
§ 1700.20 (c) and (d). 

§ 1700.20 [Amended] 

6. Add a new 5 1700.20(b), reading as 
follows: 

• • * • • 

(b) The following limitations on test 
sites and testers will be observed. 

(1) No individual shall adminster the 
test to more than 30% of the children 
tested in each group. 

(2) No more than 20% of the children 
in each group shall be tested at or 
obtained from any given site. 

(3) No individual shall administer the 
test to more than 35% of the total 
number of adults tested. 

(4) Not more than 35% of the total 
number of adults tested shall be tested 
at or obtained from any given site. 

* • • • • 

§1700.20 [Amended] 

7. Add a new § 1700.20(e). reading as 
follows. 
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(e) Recommendations. The following 
instructions and procedures, while not 
required, are used by the Commission’s 
staff and are recommended for use 
where appropriate. 

(1) Standardized Child Test Instructions 

1. Reclosable packages with closure liners 
shall be properly resecured at least 72 hours 
prior to beginning the test to allow the liner 
to "take a set." 

2. All packages shall be handled so that no 
damage or jarring will occur during storage or 
transportation. The packages shall not be 
exposed to extreme conditions of heat or 
cold. The packages shall be tested at room 
temperature. 

3. The children shall have no overt physical 
or mental handicaps. No child with a 
permanent or temporary illness, injury, or 
handicap that would interfere with his/her 
effective participation shall be included in 
the test. 

4. The testing shall take place in a well- 
lighted location that is familiar to the children 
end that is isolated from all distractions. 

5. Reclosable packages shall be opened 
and properly resecured one time by the tester 
who will be conducting the test. The opening 
and resecuring shall not be done in the 
presence of the children. (In the case of the 
adult-resecuring test, it is not appropriate for 
the tester to open and resecure the package 
prior to the test.) 

6. The tester, or another adult, shall escort 
e pair of children to the test area. The tester 
shall ask the two children to sit down in 
chairs that are positioned so that there is no 
visual barrier between the children and the 
tester. 

7. The tester shall talk to the children to 
make them feel at ease. 

8. The children shall not be given the 
impression that they are in a race or contest. 
They are not to be told that the test is a game 
or that it is fun. They are not to be offered a 
reward. 

9. The tester shall record all data prior to, 
or after, the test so that full attention can be 
on the children during the test period. 

10. The tester shall use a slopwatch(s) to 
record the number of seconds it takes the 
child to open the package and to time the 5- 
minute test periods. 

11. To begin the test, the tester shall hand 
the children indentical packages and say 
"PLEASE TRY TO OPEN THIS FOR ME." 

12. If a child refuses to participate after the 
test has started, the tester shall reassure the 
child and gently encourage the child to try. If 
the child continues to refuse, the tester shall 
ask the child to hold the package in his/her 
lap until the other child is finished. This pair 
of children shall not be eliminated from the 
results unless the refusing child disrupts the 
participation of the other child. 

13. Each child shall be given up to five 
minutes to open his/her package. The tester 
shall watch the children at all times during 
the test. The tester shall minimize 
conversation with the children as long as 
they continue to attempt to open their 
packages. The tester shall not discourage the 
children verbally or with facial expressions. 

If a child gets frustrated or bored and stops 
trying to open his/her package, the tester 


shall reassure the child and gently encourage 
the child to keep trying. 

14. The children shall be allowed freedom 
of movement to work on their packages as 
long as the tester can watch both children 
(e g., they can stand up, get down on the 
floor, bang or pry the package). 

15. If a child is endangering himself or 
others at any time, the test shall be stopped 
and the pair of children eliminated from the 
final results. 

10. The children shall be allowed to talk to 
each other about opening the packages and 
shall be allowed to watch each other try to 
open the packages. 

17. A child shall not be allowed to try to 
open the other child'9 package. 

18. If a child opens his/her package, the 
tester shall say 'THANK YOU”, take the 
package from the child and put it out of the 
child’s reach. The child shall not be asked to 
open the package a second time. 

19. At the end of the 5-minute period, the 
tester shall demonstrate how to open the 
package if either child has not opened his or 
her package. A separate "demo" package 
shall be used for the demonstration. 

20. Prior to beginning the demonstration, 
the tester shall ask the children to hold their 
packages still or set the packages aside. The 
children shall not be allowed to continue to 
try to open their packages during the 
demonstration period. 

21. The tester shall say "WATCH ME 
OPEN MY PACKAGE." 

22. Once the tester secures the children s 
full attention, he/she shall hold the demo 
package approximately two feet from the 
children and open the package at a normal 
speed as if he/she were going to be using the 
contents. There shall be no exaggerated 
opening movements. 

23. The tester shall not discuss or describe 
how to open the package. 

24. To begin the second 5-minute period, 
the tester shall say "NOW YOU TRY TO 
OPEN YOUR PACKAGES." 

25. If one or both children have not used 
their teeth to try to open their packages 
during the first five minutes, the tester shall 
say "YOU CAN USE YOUR TEETH IF YOU 
WANT TO." This is the only statement that 
the tester shall make about using teeth. 

20. The test shall continue for an additional 
five minutes or until both children have 
opened their packages, whichever comes 
first. 

27. At the end of the test period, the tester 
shall say "THANK YOU FOR HELPING." In 
addition, the tester shall say "NEVER OPEN 
PACKAGES LIKE THIS WHEN YOU ARE BY 
YOURSELF. THIS KIND OF PACKAGE 
MIGHT HAVE SOMETHING IN IT THAT 
WOULD MAKE YOU SICK IF YOU ATE IT." 

28. The children shall be escorted back to 
their classroom or other supervised area by 
the tester or another adult. 

29. If the children are to participate in a 
second test, the tester shall have them stand 
up and stretch for a short time before 
beginning the second test. The tester shall 
take care that the children do not disrupt 
other tests in progress. 


(2) Report Format for Child Test 

A. Identification 

1. Close-up color photographs(s) clearly 
identifying the package and showing the 
opening instructions on the closure. 

2. Product Name & (number of tablets/ 
capsules in package) 

3. Product Manufacturer 

4. Closure Model (trade name—e.g., "KLIK 
& SNAP") 

5. Closure size (e g., 28 mm) 

0. Closure Manufacturer 

7. Closure Material and color(s) (e.g.. white 
polypropylene) 

8. Closure Liner Material 

9. TAC Seal Material 

10. Opening Instructions (Quote exactly, 
e.g.. "WHILE PUSHING, DOWN. TURN 
RIGHT") Use commas to separate words that 
are on different lines. Symbols, numbers, and 
letters found inside the closure. 

11. Package Model 

12. Package Material and color 

13. Net Contents 

14. Symbols, numbers, and letters on the 
bottom of the package 

15. Product Identification, e.g., EPA 
Registration Number. 

B. Procedures 

1. Describe all procedures for preparing the 
test packages. 

2. Describe the testing procedures. 

3. Describe all instructions given to the 
children. 

4. Define an individual package failure. 

C. Results 

1. Openings in each 5-minute period and 
total openings for males and females in each 
age group. 

2. Opening Methods (e.g., normal opening, 
teeth, etc.). 

3. Mean opening times and standard 
deviation for each 5-minute test period. 

4. The percentage of packages tested at 
each site as a percentage of total packages. 

5. The percentage of packages tested by 
each tester as a percentage of total packages. 

8. Child-resistant effectiveness for the first 
5-minute period and for the total test period. 

(3) Standardized Adult Test Instructions 

1. Reclosable packages with closure liners 
shall be properly secured at least 72 hours 
prior to beginning the test to allow the liner 
to "set". Torque-dependent closures shall be 
secured at the same on-torque as applied on 
the packaging line. 

2. All packages shall be handled so that no 
damage or jarring will occur during storage or 
transportaiton. The packages shall not be 
exposed to extreme conditions of heat or 
cold. The packages shall be tested at room 
temperature. 

3. The adults shall have no overt physical 
or mental handicaps. No adults with a 
permanent or temporary illness, injury, or 
handicap that would interfere with his/her 
effective participation shall be included in 
the test. (For the older adult test, physical 
and mental capability is determined by the 
adult s ability to open and resecure the 
screening package.) 
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4. Each adult shall participate individually 
and not in the presence of other participants 
or onlookers. 

5. The test area shall be well-lighted and 
free from distraction. 

6. Prior to the test, the adult participant 
shall be given a period of 30 seconds to read 
the opening instructions and become familiar 
with how the package operates. The adult 
shall be provided with a package identical to 
the test package and any written opening 
instructions that accompany the retail 
package. The tester shall give the participant 
the package and accompanying instructions 
and say ‘TAKE SOME TIME TO BECOME 
FAMILIAR WITH HOW THE PACKAGE 
WORKS/' 

7. Prior to the test, no instruction shall be 
given that would influence how tightly the 
participant wifi close the package. 

8. Records shall be completed prior to. or 
after, the test so that the tester’s full attention 
is on the participant during the test period. 

9. To begin the test, the tester shall give the 
participant a package and say “PliSASE 
OPEN AND PROPERLY CLOSE THIS 
PACKAGE ACCORDING TO THE 
INSTRUCTIONS ON THE CAP/’ (Specify 
other instruction locations if appropriate.) 

10. The participant shall be allowed up to 
the full test period to open and resecure the 
package. Any participant who gives up after 
the test begins shall be counted as an opening 
failure. The elapsed participation time should 
be noted. The tester shall not talk to the 
participant during the test. The tester shall 
not remind the participant to close the 
package unless he/she makes no attempt to 
resecure the cap on his/her own. In this case, 
the tester shall say "YOU MAY PROPERLY 
CLOSE THE PACKAGE NOW." 

11. The tester shall use a stopwatch(s) to 
record the number of seconds it takes the 
participant to open the package AND the 
number of seconds it tekes the adult to 
resecure the package. 

12. After the participant has resecured the 
package, or at the end of the test period 
(whichever comes first), the tester shall take 
the package and place it out of reach. The 
adult shall not be allowed to handle the 
package again. (It is acceptable for the adult 
to remove and replace the closure more than 
once IF THE PARTICIPANT’ INITIATES 
THESE ACTIONS ON HIS/HER OWN.) 

(4) Report Format for Adult Test 

A. Identification. 

Record the following items: 

t. Close-up color photographs) clearly 
identifying the package and showing the top 
of closure. 

2. Product Name and the number of tablets 
or capsules in the package) 

3. Product Manufacturer 

4. Closure Model (trade name—e.g.. “KLIX 
& SNAP’’) 

5. Closure Size (e.g., 28 mm) 

8. Closure Manufacturer 

7. Closure Material and Colorfs) (e.g., white 
polypropylene) 

8. Closure Liner Material 

9. Symbols, numbers and letters found 
inside the closure. 

10. TAC Seal Material 


11. Opening Instructions (quote exactly, 
e.g., “WHILE PUSHING. DOWN. TURN 
RIGHT’). Use commas to separate words 
that are on different lines. 

12. Package Model 

13. Package Material and color 

14. Net Contents 

15. Symbols, numbers, and letters on the 
bottom of the package. 

10. Product Identification, e.g.. EPA 
Registration Number 

B. Procedures 

1. Describe all procedures for preparing the 
test packages. 

2. Describe the testing procedures in detail. 

3. Describe all instructions given to 
participants. 

4. Define an individual package failure and 
the procedures for determining a failure. 

C. Results 

1. Total packages opened, total packages 
resecured: packages opened by males and 
females, respectively: packages resecured by 
males and females, respectively. 

2. Mean opening times and standard 
deviation for total openings, total openings 
by females and total openings by males. 

3. Mean resecuring times and standard 
deviation for total resecurings. total 
resecurings by females and total resecurings 
by males. 

4. The percentage of packages tested at 
each site as a percentage of total packages. 

5. The percentage of packages tested by 
each tester as a percentage of total packages. 

6. Methods of opening (e.g., normal 
opening, pried closure off, etc.) 

7. Calculation of adult-use effectiveness. 

(5) Standardized Adult-Res enuring Test 
Instructions 

The adult-resecuring test is used by the 
CPSC to determine if torque-dependent 
continuous-threaded packages have been 
properly resecured. It may be appropriate for 
other package designs where an objective 
determination of resecuring is not easily 
made. 

1. Reclosable packages with closure liners 
shall be properly secured at least 72 hours 
prior to beginning the test to allow the liner 
to “set”. Torque-dependent closures shall be 
secured at the same on-torque as applied on 
the packaging line. 

2. All packages shall be handled so that no 
damage or jarring will occur during storage or 
transportation. The packages shall not be 
exposed to extreme conditions of heat or 
cold. The packages shall be tested at room 
temperature. 

3. The adults shall have no overt physcial 
or mental handicaps. No adult with a 
permanent or temporary illness, injuiy, or 
handicap that would interfere with his/her 
effective participation shall be included in 
the test. (For the older adult test, physical 
and mental capability is determined by the 
adult's ability to open and resecure the 
screening package.) 

4. Each adult shall participate individually 
and not in the presence of other participants 
or onlookers. 

5. The test area shall be well-lighted and 
free from any distraction. 


6. Prior to the test, the sdull participant 
shall be given a period of 30 seconds to read 
the opening instructions and become familiar 
with how the package operates. The adult 
shall be provided with a package identical to 
the test package and any written opening 
instructions that accompany the retail 
package. The tester shall give the participant 
the package and accompanying instructions 
and say “TAKE SOME TIME TO BECOME 
FAMILIAR WITH HOW THE PACKAGE 
WORKS.” 

7. Prior to the test, no instructions shall be 
given that would influence how tightly the 
participant will close the package. 

8. Records shall be completed either prior 
to or after the test, so that the tester’s full 
attention is on the participant during the test 
period. 

9. To begin the test, the tester shall give the 
participant a package and say “PLEASE 
OPEN AND PROPERLY CLOSE THIS 
PACKAGE ACCORDING TO Ti IE 
INSTRUCTIONS ON THE CAP.” (Specify 
other instructions locations if appropriate.) 

10. The participant shall be allowed up to 
the full test period to open and resecure the 
package. Any participant that gives up after 
the test begins shall be counted as an opening 
failure. The elapsed participation time should 
be noted. The tester shall not talk to the 
participant during the test. The tester shall 
not remind the participant to close the 
package unless he/she makes no attempt to 
resecure the cap on his/her own. In this case 
the tester may say "YOU MAY PROPERLY 
CLOSE TI !E PACKAGE NOW/’ 

11. The tester shall use a stopwatch(s) to 
record the number of seconds it takes the 
participant to open AND the number of 
seconds it takes the adult to resecure the 
package. 

12. After the participant has resecured the 
package, or at the end of the test period 
(whichever comes first), the tester shall take 
the package and place it out of reach. The 
adult shall not be allowed to handle the 
package again. (It is acceptable for the adult 
to remove and replace the closure more than 
once IF THE PARTICIPANT INITIATES 
THESE ACTIONS ON HIS/HER OWN.) 

13. The packages that have been opened 
and appear to be resecured by adults shall be 
given to a panel of children to determine if 
they have been properiy resecured. The 
packages are given to the children without 
being opened and resecured again for any 
purpose. 

14. The children shall hsve no overt 
physical or mental handicaps. No child with a 
permanent or temporary illness, injury, or 
handicap that wouild interfere with his/her 
effective participation shall be included in 
the test. 

15. The testing shall take place in a well- 
lighted location that Is familiar to the children 
and that is isolated from all distractions. 

16. The tester, or another adult, shall escort 
a pair of children from their classroom to the 
test area. The tester shall ask the two 
children to sit down in chairs that are 
positioned so that there is no visual barrier 
between the children and the tester. In the 
event that an uneven number of packages 
were opened and resecured by the adults, a 
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“dummy” package shall be tested by the 
second child and excluded from the final 
results. 

17. The tester shall talk to the children to 
make them feel at ease. 

18. The children shall not be given the 
impression that they are in a race or contest. 
They are not to be told that the test is a game 
or that it is fun. They are not to be offered a 
reward. 

19. The tester shall record all data prior to, 
or after, the test so that their full attention is 
on the children during the test period. 

20. The tester shall use a stopwatch(s) to 
record the number of seconds it takes the 
child to open the package and to time the 5~ 
minute test periods. 

21. To begin the te3t, the tester shall hand 
the children identical packages and 9ay 
“PLEASE TRY TO OPEN THIS FOR ME." 

22. If a child refuses to participate after the 
test has started, the tester shall reassure the 
child and gently encourage the child to try. If 
the child continues to refuse, the tester shall 
ask the child to hold the package in his/her 
lap until the other child is finished. This pair 
of children shall not be eliminated from the 
results unless the refusing child disrupts the 
participation of the other child. 

23. Each child shall be given up to five 
minutes to open his/her package. The tester 
shall watch the children at all times during 
the test. The tester shall minimize 
conversation with the children as long as 
they continue to attempt to open their 
packages. The tester shall not discourage the 
children verbally or with facial expressions. 

If a child gets frustrated or bored and stops 
trying to open his/her package, the tester 
shall reassure the child and gently encourage 
the child to keep trying. 

24. The children shall be allowed freedom 
of movement to work on their packages as 
long as the tester can watch both children 
(e.g., they can stand up. get down on the 
floor, bang or pry the package). 

25. If a child is endangering himself or 
others at any time, the test shall be stopped 
and the pair of children eliminated from the 
final results. 

26. The children shall be allowed to talk to 
each other about opening the packages and 
shall be allowed to watch each other try to 
open the packages. 

27. A child shall not be allowed to try to 
open the other child’s package. 

28. If a child opens his/her package, the 
tester shall say “THANK YOU", take the 
package from the child, and put it out of the 
child’s reach. The child shall not be asked to 
open the package a second time. 

29. At the end of the 5-minute period, the 
tester shall demonstrate how to open the 
package if either child has not opened their 
package. A separate “demo" package shall be 
used for the demonstration. 

30. Before beginning the demonstration, the 
tester shall ask the children to hold their 
packages still or set the packages aside. The 
children shall not be allowed to continue to 
try to open their packages during the 
demonstration period. 

31. The tester shall say “WATCH ME 
OPEN MY PACKAGE." 

32. Once the tester secures the children’s 
full attention he/she shall hold the demo 


package approximately two feet from the 
children and open the package at a normal 
speed as if he/she were going to be using the 
contents. There shall be no exaggerated 
opening movements. 

33. The tester shall not discuss or describe 
how to open the package. 

34. To begin the second 5-minute period, 
the tester shall say “NOW YOU TRY TO 
OPEN YOUR PACKAGES." 

35. If one or both children have not used 
their teeth to try to open their packages 
during the first five minutes, the tester shall 
say “YOU CAN USE YOUR TEETH IF YOU 
WANT TO.” This is the only statement that 
the tester shall make about using teeth. 

36. The test shall continue for an additional 
five minutes or until both children have 
opened their packages, whichever comes 
first. 

37. At the end of the test period, the tester 
shall say "THANK YOU FOR HELPING." In 
addition, the tester shall say "NEVER OPEN 
PACKAGES LIKE THIS WHEN YOU ARE BY 
YOURSELF. THIS KIND OF PACKAGE 
MIGHT HAVE SOMETHING IN IT THAT 
WOULD MAKE YOU SICK IF YOU ATE IT." 

38. The children shall be escorted back to 
their classroom or other supervised areas by 
the tester or another adult. 

39. If the children are to participate in a 
second test, the tester shall have them stand 
up and stretch for a short time before 
beginning the second test. The tester shall 
take care that the children do not disrupt 
other tests in progress. 

(6) Report Format for Adult • Resecuring 
Test: 

A. Identification. 

Record the following items: 

1. Close-up color photograph(s) clearly 
identifying the package and showing the top 
of the closure 

2. Product Name and the number of tablets 
or capsules in the package 

3. Product Manufacturer 

4. Closure Model (trade name) 

5. Closure Size (e.g., 28 mm) 

6. Closure Manufacturer 

7. Closure Material and Color(s) (e.g., white 
polypropylene) 

8. Closure Liner Material 

9. Symbols, numbers and letters found 
inside the closure. 

10. TAC Seal Material 

11. Opening Instructions (Quote exactly, 
e.g., “WHILE PUSHING DOWN, TURN 
RIGHT’). Use commas to separate words 
that are on different lines. 

12. Package Model 

13. Package Material and Color 

14. Net Contents 

15. Symbols, numbers, and letters on the 
bottom of the package 

16. Product Identification, e.g., EPA 
Registration Number 

B. Procedures 

1. Describe all procedures for preparing the 
test packages. 

2. Describe the testing procedures in detail. 

3. Describe all instructions given to 
participants. 

4. Define an individual package failure and 
the procedures for determining a failure. 


C Results 

Adult Test 

1. Total packages opened, total packages 
resecured; packages opened by males and 
females, packages resecured by males and 
females. 

2. Mean opening times and standard 
deviation for total openings, total openings 
by females and total openings by males. 

3. Mean resecuring times and standard 
deviation for total resecurings, total 
resecurings by females and total resecurings 
by males. 

4. The percentage of packages tested at 
each site as a percentage of total packages. 

5. The percentage of packages tested by 
each tester as a percentage of total packages. 

6. Methods of opening (e.g., normal 
opening, pried closure off, etc.) 

Child Test 

1. Openings in each 5-minute period and 
total openings for males and females in each 
age group. 

2. Opening Methods. 

3. Mean opening times and standard 
deviation for each 5-minute test period. 

4. The percentage of packages tested at 
each site as a percentage of total packages. 

5. The percentage of packages tested by 
each tester as a percentage of total packages. 

Adult-use effectiveness, calculated as 
follows: 

1. Adult opening and resecuring failures + 
the larger of (a) the number of packages that 
were opened by the children during the first 
5-minute test in excess of 15 percent of the 
apparently-resecured packages or (b) the 
number opened during the full 10-minute test 
that exceeds 20 percent of the apparently- 
resecured packages = total failures 

2. Total packages tested by adults (which is 
100)—total failures-percent adult-use 
effectiveness. 

§ 1700.14 (Amended) 

8. Section 1700.14(a) is amended by 
inserting "meeting the requirements of 
§ 1700.20(a)(4)(iii)(C)" after "is such that 
special packaging". 

Dated: October 2,1990. 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission. 
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lPS-4-73] 

RIN 1545-AC37 

One Class of Stock Requirement 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains 
proposed regulations relating to the 
requirement that a small business 
corporation have only one class of 
stock. Changes to the applicable law 
were made by the subchapter S Revision 
Act of 1982. These regulations affect 
corporations and their shareholders, and 
are necessary to provide them with 
guidance needed to comply with the 
applicable tax law. 

DATES: Written comments and requests 
for a public hearing must be received by 
January 3,1991. 

ADDRESSES: Send comments and request 
for a public hearing to: Internal Revenue 
Service, P.O. Box 7604 Ben Franklin 
Station. Attn: CC:CORP:T:R (PS-4-73), 
room 4429, Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
David R. Haglund, 202-343-8459 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION! . 

Background 

This document contains amendments 
to the Income Tax Regulations (26 CFR 
part 1) under section 1361 of the Internal 
Revenue Code. These amendments are 
proposed to implement section 1361 
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(b)(1)(D) and (c) (4) and (5) as added by 
the Subchapter S Revision Act of 1982. 

Only a small business corporation is 
eligible to elect subchapter S status. 
Section 1361(b) defines o small business 
corporation as a domestic corporation 
that is not an ineligible corporation and 
that does not have—(i) more than 35 
shareholders, (ii) as a shareholder a 
person (other than an estate and certain 
types of trusts) who is not an individual, 
(iii) a nonresident alien as a 
shareholder, and (iv) more than one 
class of stock. 

Proposed regulations relating to the 
definition of an S corporation under 
section 1361 were published in the 
Federal Register (51 FR 35659) on 
October 7,1906. The paragraph relating 
to the one class of stock requirement 
was reserved in that document. This 
document contains proposed regulations 
relating to the one class of stock 
requirement. Provisions relating to the 
other requirements under section 1361 
are generally reserved in this document. 
See the notice of proposed rulemaking 
published on October 7.1986, with 
respect to those provisions. 

F.xplanation of Provisions 

The proposed regulations relate to the 
one class of stock requirement for S 
corporations provided in section 
1361(b)(1)(D) of the Code. The proposed 
regulations provide that a corporation 
has more than one class of stock if the 
outstanding shares of stock do not 
confer identical rights to distributions 
and liquidation proceeds, regardless of 
whether the difference in rights occurs 
pursuant to the corporate charter, 
articles of incorporation, the corporate 
bylaws, by operation of state law, by 
administrative action, or by agreement. 
Distributions that are made by a 
corporation with respect to its 
outstanding shares of stock and that 
vary with respect to timing or amount 
are considered non-conforming 
distributions and generally result in a 
second class of stock. However, 
differences in voting rights, rights that 
arise out of buy-sell agreements among 
shareholders, and restrictions on the 
transferability of stock are disregarded 
in determining whether a corporation 
has more than one class of stock. 
Transfers made by a corporation to a 
shareholder that are characterized as 
distributions under the Code [e.g.. under 
section 7872) or under general principles 
of Federal tax law are considered 
distributions with respect to stock for 
purposes of these regulations. 

All outstanding shares of stock are 
taken into account in determining 
whether a corporation has a second 
class of stock. The proposed regulations 


provide that, solely for purposes of 
subchapter S, stock that is substantially 
nonvested within the meaning of § 1.85- 
3(b) is not treated as outstanding stock 
unless the holder makes an election 
under section 83(b). The proposed 
regulations also provide that most types 
of deferred compensation arrangements 
that do not involve property subject to 
section 83 are not treated as outstanding 
stock for purposes of subchapter S. 

Any instrument, obligation, or 
arrangement, regardless of whether 
designated as debt, which constitutes 
equity or otherwise results in the holder 
being treated as the owner of stock 
under general principles of Federal tax 
law is treated as a second class of stock 
of the corporation. See Rev. Rul. 80-238, 
1980-2 C.B. 96, Rev. Rul. 82-150,1982-2 
C.B. 110, and Rev. Rul. 85-87,1985-1 C.B. 
268, for examples of the application of 
general principles to treat an option to 
acquire stock of a corporation as a 
present stock interest. In addition, the 
proposed regulations provide that 
options that are substantially certain to 
be exercised are treated as a second 
class of stock for purposes of subchapter 
S regardless of whether they would be 
treated as stock under general principles 
of Federal tax law. 

Prior to the amendment of subchapter 
S by the Subchapter S Revision Act of 
1982, some courts had held that the 
general principles of Federal tax law 
under which purported debt would 
oridnarily be recharacterized as equity 
did not necessarily require purported 
debt to be treated as a second class of 
stock for purposes of subchapter S. See. 
e.g.. Portage Plastics Co. v. United 
States. 486 F.2d 632 (7th Cir. 1973) (en 
banc). The legislative history of the 
Subchapter S Revision Act of 1982, 
however, indicates that Congress 
intended to supplant this case law with 
the straight debt safe harbor of section 
1361 (c)(5) of the Code. Thus, consistent 
with Congressional intent, this pre-1982 
case law is not reflected in these 
proposed regulations, and a purported 
debt instrument that is outside the safe 
harbor rules will be treated as a second 
class of stock for subchapter S purposes 
if it constitutes equity under general 
principles of Federal tax law. See H.R. 
Rep. No. 826, 97th Cong., 2d Sess. 8 
(1982); S. Rep. No. 640, 97th Cong., 2d 
Sess. 8 (1982). 

Section 1361 (c)(5) and the proposed 
regulations provide that straight debt is 
not treated as a second class of stock 
even if it would otherwise be treated as 
equity under general principles of 
Federal tax law. Section 1361 (c)(5)(B) 
defines straight debt as a written 
unconditional promise to pay on 
demand or on a specified date a sum 


certain in money if (i) the interes. rate 
and interest payment dates are not 
contingent on profits, the corporation’ 
discretion, or similar factors, (ii) there is 
no covertibility (directly or indirectly) 
into stock, and (iii) the creditor is an 
individual (other than a nonresident 
alien), an estate, or a trust described in 
section 1361 (c)(2). 

The proposed regulations provide 
that, to qualify as straight debt, the 
obligation must bear in reasonable rate 
of interest. The determination of 
whether an obligation bears a 
reasonable rate of interest is made 
based on all the facts and 
circumstances, including the amount 
borrowed and the timing and amount of 
the payments due under the obligation. 
An obligation may provide for a 
variable interest rate that is based on a 
current objective interest index, if the 
interest rate meets the reasonable 
interest rate requirement. An “objective 
interest index” is an interest rate that is 
made known publicly and offered 
contemporaneously to unrelated 
borrowers in private lending 
transactions by a financial institution or 
that is based on a similar objective 
interest rate index which is regularly 
published. Examples of an objective 
interest index include the prime rate of a 
designated financial institution, LIBOR 
(London Interbank Offered Rate), or the 
applicable Federal rate under section 
1274 (d). The proposed regulations set 
forth two safe harbors for satisfying the 
reasonable interest rate requirement. An 
obligation is treated as bearing a 
reasonable interest rate if the obligation 
has a yield to maturity that is at least 
equal to the applicable Federal rate, but 
not more than five points above the 
applicable Federal rate (determined as 
of the date that the obligation is issued). 
Similarly, an obligation bearing a 
variable interest rate is treated as 
bearing a reasonable interest rate if (A) 
the issue price of the obligation equals 
the obligation’s stated redemption price 
at maturity, (B) the obligation’s interest 
rate is expressed as a fixed multiple of a 
current objective interest index or as a 
constant number of percentage points or 
basis points more or less than a current 
objective interest index, and (C) the rate 
resulting from the formula at the time of 
issuance of the obligation is at least 
equal to the applicable Federal fate at 
that time and is no greater than Five 
percentage points above the applicable 
Federal rate at that time. 

The Service invites public comment 
on alternative rules or safe harbors 
relating to whether an instrument, 
obligation, or arrangement should be 
treated as a second class of stock. In 
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particular, the Service invites public 
comment on whether a safe harbor 
should be created for obligations held 
by financial institutions. 

The regulations are proposed to be 
effective for taxable years beginning 
after December 31,1982. However, in the 
case of an instrument or obligation 
designated as debt that was in existence 
on or before October 5,1990 and was 
held solely by the owners of, and in 
substantially the same proportion as, 
the nominal stock of the corporation, 

S 1.1361-l(l)(3)(ii) will apply to taxable 
years beginning on or after January 3, 
1991 with respect to the purported debt. 
In addition, in the case of an instrument 
or obligation that met the straight debt 
safe harbor described in section 
1361(c)(5) of the Code and that was in 
existence on or before October 5,1990, 
the reasonable interest rate requirement 
of 5 1.1381-l(l)(4)(i)(B) will apply to 
taxable years beginning on or after 
January 3,1991, with respect to that 
instrument or obligation. Finally, in the 
case of an option, warrant, or similar 
instrument that was in existence on or 
before October 5,1990, 5 1.1361- 
l(l)(3)(iii) will apply to taxable years 
beginning on or after January 3.1991 
with respect to the option, warrant, or 
similar instrument. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553 (b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, a 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7895 (f) of 
the Internal Revenue Code, the notice of 
the proposed rulemaking for the 
regulations was submitted to the 
Administrator of the Small Business 
Administration for comment on their 
impact on small business. 

Comments ond Requests for a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying. A public hearing will be held 
upon wirtten request to the Internal 
Revenue Service by any person who 
also submits timely written comments. If 
a public hearing is held, notice of the 


time and place will be published in the 
Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is David R. 
Haglund of the Office of Assistant Chief 
Counsel (Passthroughs land Special 
Industries). However, personnel from 
other offices of the Internal Revenue 
Service and Treasury Department 
participated in their development. 

List of Subjects in 26 CFR 1.1361-OA 
through 1.1388-1 

Cooperatives, Income taxes. Small 
business. Reporting and recordkeeping 
requirements 

Proposed Amendments to the 
Regulations 

The proposed amendments to 26 CFR 
part 1 arc as follows: 

PART 1—[AMENDED] 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: 26 U.S.C 7805. • * • 11.1361- 
1(1) also i&3ued under 28 U.S.C 1361(c)(5)(C). 

Par. 2. The following new section is 
added to read as follows: 

(a) [Reserved] 

(b) Small business corporation 
defined —(1) In general. For purposes of 
subchapter S, chapter 1 cf the Code and 
the regulations thereunder, the term 
“small business corporation*' means a 
domestic corporation that is not an 
ineligible corporation (as defined in 
paragraph (d) of this section) and that 
does not have— 

(1) More than 35 shareholders, 

(ii) As a shareholder, a person (other 
than an estate and other than certain 
trusts described in paragraph (h)(1) of 
this section) who is not an individual, 

(•ii) A nonresident alien as a 
shareholder, or 

(iv) More than one class of stock. 

(2) Estate in bankruptcy. The term 
“estate” for purposes of this paragraph, 
includes the estate of an individual in a 
case under title 11 of the United States 
Code. 

(3) Treatment of restricted stock. 
Solely for purposes of subchapter S, 
stock that is substantially nonvested 
(within the meaning of $ 1.83~3(b)) is not 
treated as outstanding stock of the 
corporation, and the holder of such 
stock is not treated as a shareholder 
solely by reason of holding such stock, 
unless the holder makes an election 
under section 83(b). In the event of such 
an election, the stock is treated as 
outstanding stock of the corporation and 
the holder of the stock is treated as a 


shareholder for purposes of subchapter 
S. See paragraph(l)(2) of this section for 
rules for determining whether 
substantially nonvested stock with 
respect to which an election under 
section 83(b) has been made is treated 
as a second class of stock. 

(4) Treatment of deferred 
compensation plans. For purposes of 
subchapter S, an instrument, obligation, 
or arrangement that does not convey the 
right to vote, that i3 not property under 

§ 1.83-3 of the regulations, and that is 
issued to an employee by a corporation 
in connection with the performance of 
services under a plan with respect to 
which an employee is not taxed 
currently on income, is not treated as 
outstanding stock. 

(5) Straight debt For purposes of 
subchapter S, an instrument or 
obligation that satisfies the definition of 
straight debt in paragraph(l)(4) of this 
section is not treated as outstanding 
stock. 

(c)—(k) [Reserved] 

(1) Classes of stock —(1) General rule. 
A corporation that has more than one 
class of stock does not qualify as a 
small business corporation. 

(2) Outstanding shares of stock 
treated as a second class of stock —(i) In 
general. A corporation has more than 
one class of stock for purposes of this 
paragraph if all of the outstanding 
shares of stock of the corporation do not 
confer identical rights to distribution 
and liquidation proceeds, regardless of 
whether any differences in rights occur 
pursuant to the corporate charter, 
articles or bylaws, by operation of state 
law, by administrative action, or by 
agreement. Thus, for example, 
substantially nonvested stock with 
respect to which an election under 
section 83(b) hes been made is treated 
as a second class of stock, unless such 
stock confers rights to distribution and 
liquidation proceeds that are identical to 
those rights conferred by the other 
outstanding shares of stock. Differences 
in voting rights among shares of stock of 
a corporation ere disregarded in 
determining whether a corporation has 
more than one class of stock. Thus, for 
example, if all shares have identical 
rights to distribution and liquidation 
proceeds, an S corporation may hove 
voting and nonvoting common stock, a 
"class” of stock that may vote only on 
certain issues, irrevocable proxy 
agreements, or groups of shares that 
differ with respect to rights to elect 
members of the board of directors. Buy- 
sell agreements among shareholders and 
restrictions on the transferability of 
stock are disregarded in determining 
whether a corporation has more than 
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cne class of stock. Agreements to 
redeem shares of stock of a corporation 
are disregarded in determining whether 
a corporation has more than one class of 
stock unless the agreement— 

(A) Restricts the right of the holders of 
the subject stock to share in liquidation 
proceeds, or 

(D) Provides for distributions that 
would be treated as non-conforming 
distributions under paragraph(i)(2}(ii)(C) 
of this section. 

(ii) Non-conforming distributions —(A) 
In general Notwithstanding that all 
outstanding shares of stock confer 
identical rights to distribution and 
liquidation proceeds, a corporation has 
more than one class of stock if the 
corporation makes non-conforming 
distributions (/.£., distributions that 
differ with respect to timing or amount 
with respect to each outstanding share 
of stock), unless the distribution is 
described in paragraph(I)(2)(ii) (B) or (C) 
of this section. 

(B) Pro rota distributions . 

Distributions that differ with respect to 
timing but are pro rata with respect to 
all outstanding shares of stock, taking 
into account the entire taxable year of 
the S corporation (or the deemed 
taxable year if an election under section 
1377(a)(2) is made], are not treated as 
non-conforming distributions if the 
differences in timing of the distributions 
were unintentional or if the distributions 
that differ with respect to timing are 
made within a three-month period 
(provided the aggregate distributions 
during the three-month period are pro 
rata with respect to all outstanding 
shares of stock). 

(C) Redemptions . A distribution that 
is treated a3 a distribution in part or full 
payment in exchange for stock under 
sections 302(a) or 303(a) is not treated as 
a non-conforming distribution. A 
distribution that is treated as a 
distribution under section 301 pursuant 
to section 302(d) is not treated as a non- 
conforming distribution unless the 
distribution is made pursuant to a plan 
that provides for a series of distributions 
to the shareholders of the S corporation 
that would result in the shareholders 
owning substantially the same 
proportionate interest in the corporation 
that they had before the series of 
distributions. 

(iii) Stock token into account Except 
as provided in paragraphs (b)(3) and 
(b)(4) of this section (relating to 
restricted stock and to deferred 
compensation plans), and paragraph 
(1)(4) of this section (relating to the safe 
harbor for straight debt), all outstanding 
shares of stock of a corporation are 
taken into account in determining 


whether the corporation has a second 
class of stock. 

(3) Other instruments, obligations , or 
arrangements treated as a second class 
of stock —(i) In general. Except as 
provided in paragraph (b)(4) of this 
section (relating to deferred 
compensation plans) and paragraph 
(!)(4) of this section (relating to the safe 
harbor for straight debt), any 
instrument obligation, or arrangement 
described in paragraph (1)(3) (ii) or (iii) 
is treated as a second class of stock for 
purposes of this paragraph (1). 

(ii) Instruments, obligations , or 
arrangements treated as equity under 
general principles. Any instrument, 
obligation, or arrangement issued by a 
corporation (other than outstanding 
shares of stock described in paragraph 
(l)(2)(iii) of this section), regardless of 
whether designated as debt is treated 
H 9 o second class of stock of the 
corporation if the instrument obligation, 
or arrangement constitutes equity or 
otherwise results in the holder being 
treated as the owner of stock under 
general principles of Federal tax law. 

(iii) Certain call options , warrants or 
similar instruments —(A) In general. 
Except as otherwise provided in this 
paragraph (l)(3)(iii), a call option, 
warrant, or similar instrument 
(collectively “call option**) issued by a 
corporation is treated as a second class 
of stock of the corporation if the call 
option is substantially certain to be 
exercised by the holder. This rule 
applies regardless of whether the owner 
of the call option is treated as the owner 
of the underlying stock under general 
principles of Federal tax law. The 
determination of whether a call option is 
substantially certain to be exercised is 
made at the time of issuance and, in the 
event of a material modification by the 
corporation or subsequent transfer to 
another holder (other than by gift or 
transfer at death subject to chapter 11 or 
12, or a transfer between spouses or 
former spouses subject to section 1041), 
at the time of such material modification 
or transfer. Thus, for example, a 
corporation that issues or has 
outstanding a cal) option with a strike 
price substantially below the market 
price of the underlying stock on the date 
that the call option is issued, 
transferred, or materially modified is 
treated as having more than one class of 
stock. 

(B) Certain exceptions . ( 1 ) A call 
option that is issued by a corporation to 
a qualified person in connection with a 
loan to the corporation is not treated as 
a second class of stock for purposes of 
this paragraph (1) if the call option is 
exercisable only if the corporation 
defaults on the repayment of the loan. 


For ibis purpose, a “qualified person*’ 
means any person that 
(/) Is actively and regularly engaged in 
the business of lending, and 
[ii] Is not a related person with 
respect to the corporation within the 
meaning of section 465(b)(3)(C), or if 
such person is a related person with 
respect to the corporation, the financing 
from the related person i6 commercially 
reasonable and on substantially the 
same terms as loans involving unrelated 
persons. 

[2] A call option that is issued to an 
employee in connection with the 
performance of services is not treated as 
a second class of stock if 
(j) the call option is nontransferable 
within the meaning of 5 1-83—3(d) and 
[ii] the call option does not have a 
readily ascertainable fair market value 
as defined in § 1.83-7(b) at the time the 
option is granted. 

If the call option becomes 
transferable, this paragraph 
(l)(3}(iii)(B)(2) will cease to apply. 

(C) Safe harbor for certain options. A 
call option that conveys the right to 
acquire stock of the corporation at a 
specified strike price is not treated as 
substantially certain to be exercised at 
the time of issuance or material 
modification by the corporation 
(including a material modification of the 
strike price pursuant to the terms of the 
instrument) or subsequent transfer to 
another holder, if the strike price of the 
call option at such time is at least 90 
percent of the fair market value of the 
stock with respect to which the call 
option may be exercised. 

(4) Straight debt safe harbor —(i) In 
general. Notwithstanding paragraph 
(1)(3) of this section, straight debt is not 
treated as a second class of stock. For 
purposes of section 1361(c)(5) and this 
section, the term “straight debt** means 
a written unconditional obligation, 
regardless of whether embodied in a 
formal note, to pay a sum certain on 
demand, or on a specified due date, 
which— 

(A) Does not provide for an interest 
rate or payment dates that are 
contingent on profits, the borrower s 
discretion, the payment of dividends 
with respect to common stock, or similar 
factors; 

(B) Bears a reasonable interest rate; 

(C) Is not convertible (directly or 
indirectly) into stock or any other equity 
interest of the S corporation; and 

(D) Is held by an individual (other 
than a nonresident alien), an estate, or a 
trust described in section 1361(c)(2). 

For purposes of paragraph (!)(4)(i)(B) 
of this section, an obligation may have 
less than a reasonable interest rate or 
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may bear no interest if the term of the 
obligation is one year or less and the 
obligation is not part of a series of 
obligations designed to avoid the 
requirement that an obligation bear a 
reasonable interest rate. 

(ii) Interest Rote —(A) Reasonable 
interest rate in general. For purposes of 
paragraph (l)(4)(i)(B) of this section, the 
determination of whether an obligation 
bears a reasonable interest rate is made 
taking into account all of the facts and 
circumstances, including the amount 
borrowed and the timing and amount of 
payments due under the obligation 
(whether characterized as interest or 
principal). 

(B) Variable interest rate. An 
obligation may provide for a variable 
interest rate that is based on a current 
objective interest index, if the interest 
rate meets the reasonable interest rate 
requirement of paragraph (l)(4)(i)(B) of 
this section. An "objective interest 
index" is a rate that is made known 
publicly and offered contemporaneously 
to unrelated borrowers in private 
lending transactions by a financial 
institution or that is based on a similar 
objective interest rate index which is 
regularly published. Examples of an 
objective interest index include the 
prime rate of a designated Financial 
institution, LIBOR (London Interbank 
Offered Rate), or the applicable Federal 
rate under section 1274(d). 

(c) Reasonable interest rate safe 
harbors. For purposes of paragraph 
0)(4)(i)(B) of this section, an obligation 
is treated as bearing a reasonable 
interest rate if the obligation has a yield 
to maturity that is at least equal to the 
applicable Federal rate, but not more 
than five percentage points above the 
applicable Federal rate (determined as 
of the date that the obligation is issued). 
Similarly, for purposes of paragraph 
0)(4)(i)(B) of this section, an obligation 
bearing a variable interest rate is 
treated as bearing a reasonable interest 
rate if— 

(7) The issue price of the obligation 
equals the obligation’s stated 
redemption price at maturity; 

[2] The obligation’s interest rate is 
expressed as a fixed multiple of a 
current objective interest index or as a 
constant number of percentage or basis 
points more or less than a current 
objective interest index; and 

(3) The rate resulting from the formula 
described in paragraph (l)(4)(ii)(C)(2) of 
this section at the time of issuance of the 
obligation is at least equal to the 
applicable Federal rate at that time and 
is no greater than five percentage points 
above the applicable Federal rate at that 
time. 


See paragraph (l)(4)(ii)(B) of this 
section for the meaning of the term 
"objective interest index." 
Notwithstanding that an obligation has 
a yield to maturity or a variable interest 
rate that is not within the range 
described in the preceding sentences, 
the obligation may be considered to 
bear a reasonable rate of interest taking 
into account the facts and circumstances 
of the transaction. 

(iii) Subordination. The fact that an 
obligation is subordinated to other debt 
of the corporation will not prevent the 
obligation from qualifying as straight 
debt. 

(iv) Modification or transfer. An 
obligation that originally qualifies ns 
straight debt ceases to so qualify if the 
obligation 

(A) Is materially modified so that the 
definition of straight debt is no longer 
satisfied, or 

(B) Is transferred to a third party who 
would not be eligible to be a 
shareholder in an S corporation (without 
regard to the 35 shareholder requirement 
of section 1361(b)(1)(A)). 

(v) Treatment of straight debt for 
other purposes. An obligation of an S 
corporation that satisfies the definition 
of straight debt in paragraph (l)(4)(i) of 
this section is not treated as a second 
class of stock. Such an obligation is 
treated a9 debt and is subject to the 
applicable rules governing indebtedness 
for other purposes of the Code unless 
the Commissioner determines that a 
principal purpose for issuing the 
obligation is tax avoidance. 

Accordingly, interest paid or accrued 
with respect to a straight debt obligation 
is generally treated as interest by the 
corporation and the recipient and does 
not constitute a distribution to which 
section 1368 applies. 

(vi) Treatment of C corporation "debt" 
upon conversion to S status. If a C 
corporation has outstanding an 
obligation that satisfies the definition of 
straight debt in paragraph (l)(4)(i) of this 
section, but that may be considered 
equity under general principles of 
Federal tax law, the obligation is not 
treated as a second class of stock for 
purposes of this section if the C 
corporation converts to S status. In 
addition, the conversion from C 
corporation status to S corporation 
status will not be treated as an 
exchange of debt for stock with respect 
to such an instrument. 

(5) Examples. The application of this 
paragraph may be illustrated by the 
following examples: 

Example 1. The tew of State A requires 
that permission be obtained from the State 
Commissioner of Corporations before stock 
may be issued by a corporation. The 


Commissioner grants permission to M, a 
corporation, to issue its stock subject to the 
restriction that any person who is issued 
stock in exchange for property, and not cash, 
must waive all rights to receive distributions 
until the shareholders who contributed cash 
for stock have received a stated amount of 
distributions per share. The shareholders 
who are issued stock for property execute an 
agreement with M based on the 
aforementioned condition. The condition 
placed by the Commissioner pursuant to 
State tew upon the prospective holders of 
stock to be issued for property results in a 
difference as to the rights to distributions 
among shares. Accordingly, M is considered 
to have more than one class of stock and 
does not qualify as a small business 
corporation. 

Example 2. Corporation N issues a debt 
instrument to another corporation that is 
convertible into stock of N corporation. The 
debt instrument does not satisfy the straight 
debt safe harbor both because it is 
convertible Into stock of the issuing 
corporation and because it is held by a 
corporation. However, the instrument is 
considered a second class of stock only if it is 
treated as equity under the general principles 
of Federal tax tew governing the distinction 
between debt and equity, or if it is a call 
option that is substantially certain to be 
exercised. 

Example 3. Corporation Q has 500 shores 
of issued and outstanding common stock. A 
and B each own 250 shares of the stock. In 
addition, A and B each hold equal amounts of 
debt issued by Q that does not constitute 
straight debt and that is treated as equity 
under the general principles of Federal tax 
law governing the distinction between debt 
and equity. The debt, although held 
proportionately by the shareholders, is 
treated as a second class of stock. 

Example 4. Corporation R, an S 
corporation, executes an agreement with its 
shareholders to modify its normal 
distribution policy by making upward 
adjustments of its distributions to those 
shareholders who bear heavier state tax 
burdens based on a formula to give the 
shareholders the same after tax results. The 
agreement causes the stock of Corporation R 
to have different rights to distributions. 
Therefore, Corporation R is considered to 
have a second class of stock. 

Example 5. Corporation T, an S corporation 
with a calendar taxable year, has two 
shareholders. A and B, each owning 50 
percent of the stock of the corporation. The 
corporate bylaws require that A and B 
receive equal distributions with respect to 
their stock. A $100 distribution is made to A 
on March 1. but because the corporation's 
bookkeeper inadvertently field B's check 
instead of mailing it, a $100 distribution is not 
made to B until June 1 of the same taxable 
year. Because the distributions were not 
intentionally nonconforming and the 
distributions would be pro rata if the entire 
taxable year were taken into account, the 
distributions will not result in a second class 
of stock. 

(6) Inadvertent terminations. See 
section 1362(f) and the regulations 
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thereunder for rules relating to 
inadvertent terminations in cases where 
the one class of stock requirement has 
been inadvertently breached. 

[7] Effective date. Section 1.1361-1(1) 
generally applies to taxable years 
beginning on or after January 1,1933. 
However, in the case of an instrument or 
obligation designated as debt that was 
in existence on or before October 5,1990 
and was held solely by the owners of, 
and in substantially by the same 
proportion as, the nominal stock of the 
corporation, 8 l.!381-l(l)(3)(ii) will apply 
to taxable years beginning on or after 
January 3,1991 with respect to the 
purported debt. In addition, in the case 
of an instrument or obligation that met 
the straight debt safe harbor described 
in section 1381(c)(5) of the Code and 
that was in existence on or before 
October 5,1990, the reasonable interest 
rate requirement of $ 1.1361-1 (l)(4)(i)(BJ 
will apply to taxable years beginning on 
or after January 3,1991, with respect to 
that instrument or obligation. Finally, in 
the case of an option, warrant, or similar 
instrument that was in existence on or 
before October 5,1990. 511361- 

will apply to taxable years 
beginning on or after January 3,1991 
with respect to the option, warrant, or 
similar instrument. 

Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

[FR Doc. 90-23533 Filed KM-90; 8:45 am} 

BILLING COOS 4*30-0V-M 


23 CFR Part 1 
DL-660-89J 
RIN 1545-AN75 

Withholding of Tax on Nonresident 
Aliens; Public Hearing on Proposed 
Regulations 

agency: Internal Revenue Service, 
Treasury. 

ACTION: Change of the date and location 
of a public hearing on proposed 
regulations. 

summary: This document provides 
notice of a change of the date and 
location of a public hearing on proposed 
regulations relating to withholding of tax 
on nonresident aliens. 
dates: The public hearing will be held 
cn Monday, November 5. 1990, 
beginning at 10 a.m. Outlines of oral 
comments must be received by Friday. 
October 5. 1990. 

addresses: The public hearing will be 
held in the Commissioner's Conference 
Room, room 3313, Internal Revenue 
Building, 1111 Constitution Avenue, 

NW., Washington, DC. Requests to 


speak and outlines of oral comments 
should be submitted to the 
Commissioner of Internal Revenue 
Service, P.O. Box 7604, Ben Franklin 
Station, Attn: CC:CORP:T:R [IL-660-891, 
room 4429, Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Felicia A. Daniels of the Regulations 
Unit, Assistant Chief Counsel 
(Corporate), room 4429,1111 
Constitution Avenue, NW., Washington, 
DC 20224. telephone 202-568-3935, (not 
a toll-free number). 

SUPPLEMENTARY INFORMATION: A notice 
of public hearing appearing in the 
Federal Register for Friday, July 20,1990 
(55 FR 29636), announced, among other 
things, that a public hearing relating to 
withholding of tax on nonresident aliens 
would be held on Friday, October 26, 
1990, beginning at 10 a.m. in the I.R.S. 
Auditorium, Seventh Floor. 7400 
Corridor, Internal Revenue Building. 

1111 Constitution Avenue. NW., 
Washington, DC. The proposed 
regulations were published in the 
Federal Register for Monday, February 
5.1990 (55 FR 3750). 

The date and location for the public 
hearing has changed, and will be held 
on Monday. November 5,1990, in the 
Commissioner's Conference Room, room 
3313, Internal Revenue Building, 1111 
Constitution Avenue, NW., Washington. 
DC. 

In all other respects the details 
regarding the hearing will remain the 
same. 

By direction of the Comn>i 9 soner of Internal 
Revenue: 

Cynthia E. Grigsby, 

Alternate Federal Register Liaison Officer , 
Assistant Chief Counsel (Corporate). 

[FR Doc. 80-23075 Filed 10-4-90; 8:45 am) 
BILLING CODE 4S30-0Y-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

l Docket No. AM603PA; FRL-38S0-4J 

Approval and Promulgation of 
Implementation Plans; Revision to the 
Commonwealth of Pennsylvania 
Implementation Plan for Ozone 

agency: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

summary: The Environmental Protection 
Agency (EPA) is today announcing that 
it is proposing to approve a request by 
the Commonwealth of Pennsylvania to 
revise its State Implementation Plan 
(SIP) for attainment of the ozone 


standard. This revision will reduce 
emissions of volatile organic compounds 
from gasoline by reducing the Reid 
Vapor Pressure (RVP) of gasoline. This 
action will contribute to progress 
towards attainment of the ozone 
standard and is therefore appropriate 
for approval under section 110 of the 
Clean Air Act. Furthermore, the EPA is 
proposing to find that this control is 
necessary for progress towards 
achieving the ozone National Ambient 
Air Quality Standard (NAAQSJ in 
Pennsylvania as set forth in section 
221(c)(4)(C) of the Clean Air Act. 
effective date: Comments must be 
received by November 5,1990. 
addresses: Copies of the proposed 
regulations and accompanying support 
material are available for public 
inspection during normal business hours 
at the following locations: 

U.S. Environmental Protection Agency, 
Region Ill, Program Planning Section, 
Air, Toxics A Radiation Management 
Division, 841 Chestnut Building, 8th 
Floor, Philadelphia. Pennsylvania 
19107, Attn: David L Arnold. 
Commonwealth of Pennsylvania, 
Department of Environmental 
Resources, Bureau of Air Quality 
Control, P.O. Box 2063, Harrisburg, 
Pennsylvania 17120, Attn: William H. 
Thompson. 

All comments submitted on the 
proposed revision within 30 days of this 
Notice will be considered and should be 
addressed to Mr. David L. Arnold. Chief, 
Program Planning Section, at the EPA 
Region HI address above. Please 
reference the EPA docket number found 
in the heading of this Notice. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Raymond K. Forde, (215) 597-8239, 
at the EPA Region III address above. 

The commercial and FTS numbers are 
the same. 

SUPPLEMENTARY INFORMATION: On 

November 30,1989, the Secretary of the 
Pennsylvania Department of 
Environmental Resources (DER) 
submitted a SIP revision to EPA. Thi9 
SIP revision would amend 25 PA Code— 
chapter 121.1 (relating to general 
provisions), chapter 139.4 and .14 
(relating to sampling and testing), and 
add a new section .73 under chapter 129 
entitled "Gasoline Volatility 
Requirements", which would prohibit 
persons from selling or supplying 
gasoline from a bulk plant, terminal or 
gas station having a Reid Vapor 
Pressure (RVP) greater than 9.0 pounds 
per square inch (psi) from May 18 
through September 15 beginning in 1990 
and continuing each year thereafter. In 
accordance with the requirements of 
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section 110(a)(2) of the Act and 40 CFR 
51.102, public hearings concerning the 
SIP revision were held on November 14. 
1988 in Coraopolis, Pennsylvania; 
November 15,1988 in Harisburg. 
Pennsylvania and November 16,1988 in 
King of Prussia, Pennsylvania. 

This revision is being proposed under 
a procedure called ‘‘parallel processing” 
(47 FR 27073). If the proposed revisions 
are substantially changed in areas other 
than those identified in this notice. EPA 
will evaluate those changes and may 
publish a revised Notice of Proposed 
Rulemaking. If no substantial changes 
are made EPA will publish a Final 
Rulemaking Notice on these revisions. 
The final rulemaking action by EPA will 
occur only after the regulations have 
been officially adopted by Pennsylvania 
and submitted to EPA. Parallel 
processing may reduce the time 
necessary for final approval of these 
plan revisions by three to four months. 
EPA is soliciting public comments on its 
proposed action. Comments will be 
considered before taking final action. 
Interested parties may participate in the 
Federal rulemaking process by 
submitting written comments to the 
address noted at the beginning of 
today’s notice. 

Background: 

Beginning in January 1988. six of the 
states comprising the Northeast States 
for Coordinated Air Use Management 
(NESCAUM) held public hearings and 
adopted regulations to control RVP to 
9.0 psi between May 1 and September 15 
of each year, beginning in 1989. As of 
July 1990. those six NESCAUM states 
had submitted requests to the EPA to 
obtain a federal preemption waiver so 
that they may regulate gasoline RVP as 
provided in section 211(c)(4)(C) of the 
Federal Clean Air Act. EPA has taken 
final action and approved those 
requests. Several Mid-Atlantic States 
are also proceeding to adopt regulations 
to control RVP to 9.0 psi. Pennsylvania 
proposes to limit RVP to 9.0 psi*from 
May 16 to September 15. starting in 1990 
and continuing each year thereafter. 

EPA has received notice that the 
Commonwealth of Pennsylvania has not 
finalized its official adoption of the RVP 
rule. According to public records, the 
executive branch of the Commonwealth 
of Pennsylvania issued an executive 
order to approve the proposed State 
regulation. However, on April 12,1989, 
the State Senate voted to delay the 
implementation of the new gasoline 
volatility rule by one year. The State 
Executive Branch filed a suit in 
Commonwealth Court against the 
Senate. The State Executive Branch 
indicated that it was unconstitutional 


for the Senate alone to block an 
executive order which approved State 
enforcement of 9.0 RVP gasoline starting 
in May 1990. On December 7,1989, 
Commonwealth Court overturned the 
Senate decision to postpone 
enforcement of the gasoline volatility 
regulation for twelve months. The 
Senate appealed to the Pennsylvania 
Supreme Court to suspend the 
Commonwealth Court ruling on 
December 7,1989. On December 16, 

1989, the Supreme Court issued a stay of 
the Commonwealth Court order. The 
final decision is still pending. It should 
be noted that EPA cannot issue final 
approval of the Pennsylvania SIP 
revision until the RVP regulation is 
officially adopted, published in the 
Pennsylvania Bulletin and formally 
resubmitted as a SIP revision. As 
discussed below, the Pennsylvania DER 
has requested that EPA proceed to 
propose approval of this revision as a 
means of expediting the prospect of final 
EPA approval. 

On March 22,1989, EPA published a 
notice of final rulemaking for Phase I of 
the nationwide volatility program (54 FR 
11868) which also requires the control of 
RVP. The EPA rule calls for the control 
of gasoline volatility nationally. 
Beginning in 1989, that rule requires that 
in the Mid-Atlantic area, the standard is 
10.5 psi. The Federal standard applies 
each year beginning June 1 for retail 
stations and other end users of gasoline 
and May 1 for all other points in the 
distribution system, including refiners 
and importers, pipelines and terminals. 
The requirement that RVP not exceed 
10.5 psi ends at all points in the system 
on September 16 of each year. EPA also 
published a notice of final rulemaking 
for Phase II of the nationwide regulation 
in the rederal register (June 11.1990, 
pp. 23658-23667). Beginning in 1992, and 
continuing every year thereafter, Phase 
II RVP regulation will take effect and 
reduce the RVP in gasoline from 10.5 to 
9.0 in Pennsylvania. The Phase II 
standard will apply each year beginning 
June 1 for retail stations and other end 
users of gasoline and May 1 for all other 
points in the distribution systems, 
including refiners and importers, 
pipelines and terminals. The EPA 
regulation would normally preempt the 
state provision in accordance with 
section 211(c)(4)(A) of the Clean Air Act. 
However, section 211(c)(4)(C) of the Act 
provides for approval of the State 
control of fuel or fuel additives if the 
control is part of the SIP and is 
necessary to achieve the primary or 
secondary National Ambient Air 
Quality Standard (NAAQS) for which 
the plan is in effect 


Criteria for Approval- 

Section 211(c)(4)(A) of the Act, in 
describing Federal preemption authority, 
states: “Except as otherwise provided in 
subparagraph (B) or (C), no State (or 
political subdivision thereof) may 
prescribe or attempt to enforce, for the 
purposes of motor vehicle emission 
control, any control or prohibition 
respecting use of a fuel additive in a 
motor vehicle or motor vehicle engine— 
(i) if the Administrator has found that no 
control or prohibition under paragraph 
(1) is necessary and has published such 
a finding in the Federal Register, or (ii) if 
the Administrator has prescribed under 
paragraph (211(c)](l) a control or 
prohibition applicable to such fuel or 
fuel additive, unless the State 
prohibition or control is identical to the 
prohibition or control prescribed by the 
Administrator.” Thus in light of the new 
Federal volatility rule, the State control 
would normally be preempted. 

However, even though federal 
preemption has occurred, EPA may still 
approve certain state provisions for 
limits on RVP of fuel where a finding 
under Section 211(c)(4)(C) is made 
which would authorize EPA approval 
and, thus, eliminate the preemption 
problem. 

Section 211(c)(4)(C) of the Act, in 
setting forth the circumstances under 
which an exception to Federal 
preemption of State regulations may 
occur, states: “A State may prescribe 
and enforce, for purposes of motor 
vehicle emission control, a control or 
prohibition respecting the use of a fuel 
or fuel additive in a motor vehicle or 
motor vehicle engine if an applicable 
implementation plan for such State 
under Section 110 so provides. The 
Administrator may approve such 
provision in an implementation plan, or 
promulgate an implementation plan 
containing such a provision, only if he 
finds that the State control or 
prohibition is necessary to achieve the 
national primary or secondary ambient 
air quality standard which the plan 
implements”. Because of this federal 
regulatory provision, Pennsylvania will 
have legal authorization to enforce the 
9.0 RVP regulation in 1991 and 
concurrent authority to ensure continued 
enforcement of the RVP requirements 
during most of the ozone season in 1992 
and every year thereafter. 

EPA has issued final approval of the 
Massachusetts, Maine, Connecticut, 
Rhode Island, New York and New 
Jersey federal preemption waiver 
requests which included regulations to 
prohibit the sale of gasoline greater than 
9.0 psi between May 1 and September 15 
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cf each year 1 (Maryland’s waiver 
request is currently under review). 

EPA’s decision on the final approval of 
these six federal preemption waivera 
v* * as based on the recognition that they 
were necessary to achieve the ozone 
standard. In the Federal Register (54 FR 
19173; May 4,1989) discussion of EPA’s 
approval of limiting the RVP of gasoline 
in the Massachusetts SIP, EPA 
interpreted the language in section 
211(c)(4)(C) of the Act as requiring the 
Agency to find that a fuel control 
requirement was essential to achieve 
timely attainment of the primary 
standard for ozone. EPA stated that 
even though the “State’s 
(Massachusetts) RVP regulation might 
not by itself # # * achieve the standard, 
that fact does not mean the rule would 
not be 'necessary’ to achieve the 
standard within the meaning of section 
211(c)(4)(C)”. 2 EPA believes that the 
“necessary to achieve” standard must 
be interpreted to apply to measures 
which are needed to reduce ambient 
levels (thus bringing the area closer to 
achieving the NAAQS) when no other 
reasonable measures taken together 
would be sufficient to achieve necessary 
VQC reductions. 

Evaluation of How the Pennsylvania 
Revision Satisfies the "Necessary” 
Criterion: 

In its 1932 SIP. Pennsylvania 
estimated that emissions of volatile 
organic compounds (VOCs) would need 
to be reduced by 44 percent in the 
Philadelphia AQCR, 35.2 percent in the 
Southwestern Pennsylvania region and 
27.5 percent in the Lehigh-Northampton 
l egion from 1980 levels in order to attain 
the ozone standard by December 31, 
1987. The percent reduction necessary 
was estimated to be equivalent to 197 
tuns per day (tpd) in the Philadelphia 
AQCR, 144 tpd in the Southwestern 
Pennsylvania region and 13 tpd in the 
lahigh-Northampton region. EPA has 
reviewed the progress the State has 
made in achieving these emissions 
reductions and determined 
Pennsylvania has not implemented 
sufficient control measures to ensure 
that the permanent and enforceable 

1 54 FR 19173 (May 4.1989). 54 FR 23G50 (June 2. 
1089), 54 FR 25030 (June 21.1989). 54 FR 25572 (June 
18.1980). 55 FR 20001 (May 17,1990). 

* 54 FR 19174; May 4.1989. 


VOC emission reduction required by the 
SIP were met (See 54 FR 13682). VOC 
emissions have increased (from 1900 
levels) in the PHiladelphia AQCR, 
Southeastern Pennsylvania and Lehigh- 
Northampton regions, respectively. The 
reasons for these increases in VOC 
emissions are varied and include 
substantial growth in vehicle miles 
baveled, increase in vehicle population 
in certain areas, unanticipated growth in 
emissions due to increase in gasoline 
RVP in recent years and the fact that 
other measures identified in the 1962 SIP 
do not appear to provide sufficient 
controls in light of all these 
circumstances. 

Using information available in the 
Pennsylvania SIP. along with 
supplemental information submitted by 
the State, it now appears that 1988 
emissions would need to be reduced by 
58.0 percent in the Philadelphia AQCR, 
37.8 percent in the Southwestern 
Pennsylvania region end 50 percent in 
the Lehigh-Northampton regions in order 
to achieve attainment of the ozone 
standard. The percent reductions 
necessary were estimated to be 
equivalent to 355 tpd in the Philadelphia 
AQCR, 161.9 tpd in the Southwestern 
Pennsylvania region, and 46 tpd in the 
Lehigh-Northampton region. 

On May 26,1988, EPA issued a 
notification pursuant to section 110(a)(2) 
of the Act (known as a SIP call) to 
Pennsylvania that it must revise its SIP 
because of the State's failure to attain 
the National Ambient Air Quality 
Standard (NAAQS) for ozone in the 
Philadelphia AQCR, Southv/estem 
Pennsylvania and Leghigh-Northampton 
regions. This notification stated that the 
State must update its emission inventory 
for the areas mentioned above. On 
November 8,1989. EPA issued SIP calls 
for additional ozone nonattainment 
areas including the Harrisburg, 
Lancaster, York, Reading, Erie, Altoona, 
Johnstown and Wilkes-Barre/Scranton 
Metropolitan Statistical Areas (MSAs). 
The SIP calls were based on ozone 
exceedances monitored during 1383. 
Overall, 45 of the State’s 67 counties are 
currently monitoring exceedances of the 
NAAQS for ozone. 

It should be recognized that once the 
revised emission inventory is completed 
and a new attainment demonstration 


through use of updated computer 
modeling is performed, it is likely that 
additional VOC reduction will be 
necessary beyond those required by the 
1982 SIP. EPA believes that 9.0 RVP 
regulation will result in significant and 
expeditious reduction of VOC 
emissions, but will not make up the 
entire VOC reduction necessary to move 
the Philodephia AQCR, Southwestern 
Pennsylvania and Lehigh-Northampton 
regions into attainment. This control 
measure will thus tend to move 
Pennsylvania air quality towards 
attainment of the ozone NAAQS in the 
three areas mentioned above. For the 
reasons set forth below, RVP control is 
an essential control measure for 
Pennsylvania's current and future VOC 
control plans intended to reduce ozone 
in nenattaimnent areas. 

It is important to note that while the 
proposed State limit of 9.0 psi in 
gasoline will result in real VOC 
emission reductions, Pennsylvania 
cannot claim full emission reduction 
credit for purposes of determining VOC 
reductions achieved with respect to the 
1982 SIP. The reason the State cannot 
claim full credit is because the 1982 SIP 
used a 1980 base year emission 
inventory which was developed using 
the MOBILE2 emission factor model 
which assumed that the RVP of gasoline 
was 9.0 psi for purposes of estimating 
certain emissions from operating motor 
vehicles. Therefore, since the emission 
baseline assumed a 9.0 RVP from those 
sources, ihe corresponding reductions in 
VQC emissions have already been 
credited for purposes of the 1932 SIP. 

The Pennsylvania submittal concludes 
that by lowering RVP to 9.0 psi VOC 
emission reductions of approximately 
690 tpd would be obtained state-wide, 
v/ith 162.8 tpd occurring in the 
Philadelphia AQCR, 126 tpd in the 
Southwestern Pennsylvania region and 
27.5 tpd in the Lehigh-Northampton 
region. The quantity of this reduction 
was calculated using the AP-42 emission 
factors for storage and transfer of 
gasoline and the new EPA MOBILE4 
emission factor model for motor vehicle 
emissions. 

The VOC strategies identified by 
Pennsylvania as having the greatest 
potential for significant future VOC 
reductions are: 
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Table I 


Measure 

Phila AQCR 
1988 

Reduction. 
(Tons/Day) 

Phfla AQCR 
1988 

(Percent of 
Inventory) 

SW PA. 
1988 

Reduction 

(Tons/Day) 

SWPA. 

1988 

(Percent of 
Inventory) 

Reducing RVP from 11.5 to 9.0 psi.. ... 

162.8 

17.6 

9.1 

'wj ni 

126.1 

29.5 

State N Controls... 

4*K>M 1 

Barge/Tanker Loading.-..... 

2.91 

1.4 

N.A. 

.33 


1.51 

N.A. 


Reducing RVP from 11.5 to 9.0 psi 

State H Controls... 

Barje/tankor Leading_ 


Measure 


LEH-North 

1968 

Reduction 

(Tons/Day) 


27.52 

.21 

MA 


LEH North 
1988 

(Percent cf 
Inventory) 


23.78 

22 

N.A. 



^ Bar90/T0r ^ ^ VOC " *» S W *""*«"* — Lehigh-Northampton reg-ona were no, 


The potential combined reductions 
from the categories mentioned above, if 
found practicable, would provide 
emission reductions (from 1988 levels) of 
31.32 percent of the Wiiladelphia AQCR. 


29.83 percent in the Southwestern 
Pennsylvania region and 28.92 percent in 
the Lehigh-Northampton region, if all 
control measures are 100 percent 
effective. This still leaves 27.28. 7.97 and 

Table II.—Additional Control Strategies 


21.08 percent shortfalls in the • 
Philadelphia AQCR, Southwestern 
Pennsylvania and Lehigh-Northampton 
regions, respectively. 


Measure 

Phila AQCR 
1968 

reduction. 

(tona/day) 

Phila AQCR 
1988 

(percent of 
inventory) 

SW PA. 

1988 

reduction 

(tons/day) 

SWPA. 

I960 

(percent of 
inventory) 

Enhanced I/M......._____ 

r n 


5.0 


Architectural Coatings... _ . . .... . 

O.v 

5.0 

i ft 

1.32 

1.17 

Auto Refinishing........ . .. 

.6 

30 

.7 

Consumer Solvents. 

4.0 

4 A A 

.75 

3.0 

.7 


14.0 

2.4 

9.0 

2.1 


Measure 

LEH-North 
1988 
reduction 
(tons/day) 

LEH-North 

1988 

(percent of 
inventory) 

Enhanced I/M. ............. 


1.15 

Architectural Coating*. 

1.1 

2.0 

Auto Refrushmg_______ 

2.09 

Consumer Solvents........ 

.7 

.7 


2.24 

2.34 


In order to make up for these 
shortfalls the State is examining other 
control strategies such as those listed in 
Table 2. No other categories of available 
controls would individually yield 
reductions cf more than .2% of the 1988 
inventory. The additional control 
strategies would provide emission 
reductions of 5.27, 4.67, 6.28 percent 
reductions in the Philadelphia AQCR, 
Southern Pennsylvania and Lehigh- 
Northampton regions, respectively 
(assuming all controls were 100% 
effective). This still leaves a 28.7, 3.3, 


and 14.74 percent shortfalls in the 
Philadelphia AQCR. Southwestern 
Pennsylvania and Lehigh-Northampton 
regions. Thus, even if all these available 
control strategies are implemented, a 
shortfall will still exist necessitating the 
implementation of other control 
measures to achieve attainment. Even 
though EPA*s March 22,1989 RVP 
regulation presently requires control to 
10.5 psi, the State RVP program, 
comparatively, will provide more 
reductions. No other control measures 
that are currently available that are 


clearly reasonable * for implementation 
in Pennsylvania could provide sufficient 
reductions to achieve attainment 
without the State RVP control. 

By reducing RVP to 9.0 psi instead of 
10.5 psi. Pennsylvania would be able to 
obtain additional reductions of 
approximately 73.58 tpd in the 


• Rejection of control measures as not reasonable 
was based on the following criteria: high cost of 
control, delay of expeditious attainment, small VOC 
reduction, difficulty of enforcement, and public 
acceptance. 
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Philadelphia AQCR. 58.9 tpd in the 
Southwestern Pennsylvania region and 
13.4 tpd in the Lehigh-Northampton 
region. Thus, even with EPA’s 10.5 RVP 
regulation, the State control will still 
have significant impact. Therefore, 
Pennsylvania’s RVP program appears to 
meet the test of being “necessary” to 
achieve attainment of the ozone 
standard. Even with the reduction in 
RVP to 9.0 psi the Philadelphia AQCR, 
Southwestern Pennsylvania and Lehigh- 
Northampton regions still will have not 
reduced VOC emissions sufficiently to 
attain the NAAQS. nor to comply with 
the commitment in its 1982 SIP. 

However, the short-falls will be 
substantially reduced by approving the 
9.0 RVP regulation. Consequently, EPA 
believes that approving this 
Pennsylvania proposal is “necessary to 
achieve” the NAAQS. even though 
Pennsylvania will need to take further 
steps to fully achieve the standard. 
Without approval of the RVP SIP 
revision, Pennsylvania would be 
substantially impeded in its attempt to 
achieve the ozone standard. Therefore, 
EPA is proposing to approve the 
Pennsylvania SIP revision and to find, 
pursuant to section 211(c)(4)(C) of the 
Act, that this revision i9 necessary to 
achieve the ozone NAAQS. 

Necessity of State-wide Regulation: 

Pennsylvania’s submittal 
demonstrated that the State must apply 
the RVP rule on a state-wide basis for 
teveral reasons. Two-thirds of the State 
is now classified as nonattainment. It 
appears that since the nonattainment 
areas are located geographically all over 
the state, Pennsylvania logistically had 
to make the rule apply on a state-wide 
basis in order to maximize the use of 9.0 
P.VP gasoline and insure compliance in 
ihe nonattainment areas without 
producing supply and distribution 
problems throughout the State. 

While the benefits associated with 
controlling VOC emissions in 
nonattainment areas are apparent, 
reducing these emis^ons in attainment 
areas are also beneficial. Ozone is a 
regional concern because VOC 
emissions originating in one area may 
be transported through the atmosphere 
and adversely affect air quality in 
another area. This phenomenon rray 
cause VOC emissions in attainment 
areas to increase ozone levels in 
nonattainment areas—such as the 
Philadelphia AQCR, Southwestern 
Pennsylvania and Lehigh-Northhampton 
regions. Thus, reducing VOC emissions 
in attainment areas may help reduce 
ezone levels in nonattainment areas. 
The fact that Pennsylvania has adopted 
regulations similar to those in the 


NESCAUM states is an important step 
in expanding the regional application of 
gasoline volatility restrictions which 
w ill also reduce interstate transport of 
ozone and ozone precursors. EPA’s 
evaluation of this SIP is presented in the 
Technical Support Documents (TSD) 
that is available for public inspection at 
the EPA Regional Office listed in the 
ADDRESSES section of this document. 

Enforceability: 

EPA’s review for the enforceability of 
Pennsylvania’s RVP regulation raised an 
issue regarding the test and sampling 
methods (25 PA Code chapters 139.14 
and 139.4). The State’s regulation 
requires that fuel testing and sampling 
shall be conducted in accordance with 
ASTM methods D-323 and D-4057. EPA 
has adopted a final volatility rule which 
includes a test method based upon a 
modification to method D-323 known as 
The Dry RVP Measurement Method. 
F.PA’s test and sampling methods are 
found at 40 CFR part 80, appendices D 
and E (54 FR 11868-11903, March 22, 
1389). The State has committed to revise 
its regulation to resolve thi9 issue. EPA 
is proposing to approve the State's RVP 
regulation with the understanding that 
the State must revise the test and 
sampling chapters to include the EPA 
recognized methods. EPA is confident 
that the State will pursue this course of 
action. 

Proposed Action: EPA 19 proposing to 
approve this revision to the 
Pennsylvania Ozone State 
Implementation Plan which amends 25 
FA CODE—chapter 121.1, chapter 139.4 
and .14 and adds a new section .73 
under chapter 129 with the 
understanding that the State will revise 
the test and sampling method section of 
the regulation. EPA’s final approval will 
be contingent upon the receipt of an 
amended formal submittal from 
Pennsylvania. EPA iB also proposing to 
make a finding that the SIP revision 
meets the requirements of section 
211(c)(4)(C) of the Clean Air Act for an 
exception to federal preemption. This 
finding is required since EPA has 
adopted national volatility standards. 

EPA received notice from the DER 
which indicated that the Commonwealth 
of Pennsylvania has not finalized its 
official adoption of the RVP rule. As of 
today, the State regulation has not been 
officially adopted. EPA cannot issue 
final approval of the Pennsylvania RVP 
regulation until it is officially adopted, 
published in the Pennsylvania Bulletin, 
and resubmitted as a formal SIP 
revision. 

This notice is issued as required by 
section 110 of the Clean Air Act, as 
amended. The Administrator’s decision 


regarding the approval of this plan 
revision is based on its meeting the 
requirements of section 110 of the Clean 
Air Act, and 40 CFR part 51. 

Under 5 U.S.C. section 605(b), 1 certify 
that this SIP revision, regarding the 
proposed approval of the Pennsylvania 
RVP regulation, will not have a 
significant economic impact on a 
substantial number of small entities (See 
46 FR 8709). 

The Office of Management and Budget 
as exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

List of Subjects in 40 CFR part 52 

Air Pollution Control, Hydrocarbons, 
Intergovernmental relations, ozone. 
Reporting and recordkeeping 
requirements. 

Authority: 42 U.S.C. 7401-7492. 

Dated: July 23,1990. 

Edwin B. Erickson, 

Regional Administrator. 

(FR Doc. 90-23543 Filed 10-4-00; B:45 am) 

BILLING CODE 6S60-50-M 


40 CFR Part 60 

[AD-FRL-3S48-7] 

Standards of Performance for New 
Stationary Sources and Emission 
Guidelines for Existing Sources: 
Municipal Waste Combustors 

aoency: Environmental Protection 
Agency (EPA). 

action: Supplemental information on 
mercury emiss ions. _ 

summary: Standards of performance 
(i.e., new T source performance standards) 
for new, modified, and reconstructed 
municipal waste combustors (MWC’s) 
and emission guidelines for existing 
MWC’s were proposed in the Federal 
Register on December 20,1989 (54 FR 
52209). This notice announces the 
availability of supplemental information 
on mercury emissions from MWC’s for 
review and comment. 

DATES: Comments: Written comments 
must be received by Friday. October 19, 
1990. 

Public Meeting: A public meeting to 
discuss what limits on mercury 
emissions from MWC’s to include in 
new source performance standards 
(NSPS) and emission guidelines (EG) 
based on the supplemental information 
now available will be held in the 
General Services Administration (GSA) 
auditorium located on the first floor of 
the GSA building at 7th and D Streets, 
SW., in Washington, D.C. on Monday, 
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October 15.1990 from 9 am to 5 pm. 
There is a possibility that EPA 
employees will be furloughed on 
October 15,1990. If this occurs, the 
meeting will be held on Tuesday, 
October 16,1990 from 9 am to 5 pm in 
the EPA Environmental Research Center 
auditorium located at Alexander Drive 
and Highway 54 in the Research 
Triangle Park, North Carolina. 
Individuals wishing to speak at the 
meeting or who have questions on the 
status of an EPA furlough should call 
Julia Stevens, Standards Development 
Branch (MD-13), U.S. Environmental 
Protection Agency. Research Triangle 
Park, North Carolina 27711; telephone 
number: (919) 6541-5578. 
addresses: Comments: Written 
comments should be submitted (in 
duplicate if possible) to: Air Docket (LE- 
131), Attention Docket No. A-89-08, 
Room M1500, U.S. Environmental 
Protection Agency, 401 M Street, SW. f 
Washington. DC 2046a 

Docket: A special docket category. 
Docket Number A-89-08, Category IV- 
M, containing information and data 
about mercury emissions and control 
techniques for mercury emissions 
collected by EPA since proposal of the 
NSPS and EG, is available for public 
inspection between 8:30 am and 3:30 pm, 
Monday through Friday, at the EPA's 
Air Docket, at the address above. A 
reasonable fee may be charged for 
copying. 

Public Meeting: A Public meeting will 
be held in the GSA auditorium located 
on the first floor of the GSA building at 
7th and D Street, SW. in Washington. 

DC on Monday. October 15,1990 from 9 
am to 5 pm. There is a possibility that 
EPA employees will be furloughed on 
October 15,1990. If this occurs, the 
meeting will be held on Tuesday, 

October 16,1990 from 9 am to 5 pm in 
the EPA Environmental Research Center 
auditorium located at Alexander Drive 
and Highway 54 in the Research 
Triangle Park, North Carolina. 

Individuals wishing to speak at the 
meeting or who have questions on the 
status of an EPA furlough should call 
Julia Stevens. Standards Development 
Branch (MD-13). U.S. Environmental 
Protection Agency, Research Triangle 
Park, NC 27711; telephone number (919) 
541-5578 on or before October 11,1990. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Walter H. Stevenson at (919) 541- 
5264 or Mr. Fred L Porter at (919) 541- 
5251, Standards Development Branch, 
Emission Standards Division (MD-13), 
U.S. EPA Research Triangle Park, North 
Carolina 27711. 

SUPPLEMENTARY INFORMATION: At 

proposal of the NSPS and EG for 


MWC'8, EPA Indicated that mercury 
emissions from MWC’s varied widely 
(54 FR 52233; 54 FR 52274; December 20, 
1989). A provision requiring 
development of a program to remove 
household batteries from municipal 
waste prior to combustion was included 
as part of the materials separation * 
provisions of the proposed NSPS and 
EG. Household batteries were thought to 
be the major source of mercury in 
municipal waste and it was believed 
that removal of batteries from municipal 
waste prior to combustion would reduce 
mercury emissions. The proposal notices 
also stated that EPA considered 
establishing an emission level limiting 
mercury emissions from MWC’s, but 
decided not to specify one at that time 
because the reasons for the variability 
and the mechanisms affecting mercury 
emissions and mercury control were not 
understood. The proposal also 
announced that a joint EPA and industry 
task force would be formed to 
investigate mercury emissions and 
control prior to promulgation. The 
proposal notices stated that the results 
of this investigation would be used by 
EPA to determine what action with 
regard to mercury emissions was 
appropriate and, more specifically, 
whether to include mercury emission 
limits in the NSPS and EG at 
promulgation of these regulations (54 FR 
52233; 54 FR 52274; December 20.1989). 

Subsequent to proposal, a task force 
meeting on mercury emissions from 
MWC’s was held at Research Triangle 
Park, North Carolina on February 7 and 
8,1990. The meeting include EPA 
personnel, MWC owners and operators, 
industry vendor developing or marketing 
mercury emission control technologies, 
and representatives of State and local 
regulatory Agencies, trade associations, 
public interest groups and waste 
separation programs. The first day of the 
meeting focused on mercury emission 
levels, and air pollution control devices 
presently in use for controlling mercury 
emission from MWC's, as well as 
control devices under development. 
Household battery separation and 
collection were considered on the 
second day. Following the meeting, 
additional data and information 
regarding mercury emissions and the 
performance of mercury emission 
control techniques were collected from 
sources identified at the meeting as well 
a3 from other sources. 

The meeting notes, as well as 
additional new data gathered since 
proposal, have been included in Docket 
A-89-08, in Docket Section IV-M. This 
section includes new data and 
information about mercury emissions 
from MWC’s as well as data and 


information about the performance and 
costa of mercury emission control 
techniques, such as sodium sulfide and 
activated carbon injection systems. 

Gathering, organizing and compiling 
the supplemental data and information 
on mercury emissions and the 
performance of various control 
techniques for reducing mercury 
emissions from MWC's has taken 
considerable time. The supplemental 
information on mercury emissions 
includes data on mercury emissions 
from approximately 30 MWC’s. Some of 
the test data were not available until 
very recently. In addition, the data on 
the performance of various control 
techniques for reducing mercury 
emissions from MWC’s comes from a 
broad spectrum of sources, including 
European countries and Canada. 

As indicated at proposal, the EPA will 
use this information in deciding what, if 
any, emission limits for mercury 
emissions are appropriate to include in 
the NSPS and EG (54 FR 52233; 54 FR 
52274; December 20,1989). The EPA is 
requesting comment at this time from 
interested parties specifically on what 
emission limits, if any, for mercury 
emissions to include in the NSPS and EG 
based on the supplemental data and 
information collected since proposal. 
Written comments should be submitted 
to the docket at the address provided 
under address above, by the date 
provided under dates above. 

In addition the requesting written 
comments, the EPA has also scheduled a 
public meeting to solicit oral comments 
on what emission limits for mercury 
emissions to include in the NSPS and EG 
based on the supplemental data and 
information gathered since proposal. 

This pulbic meeting does not constitute 
a public hearing for purposes of section 
307 (d)(5). Public hearings were held cn 
January 22 and 23 in Boston, Mass.. 
January 25 and 26 in Detroit. Mich., and 
January 30 and 31 in Seattle. Wash. 
Therefore, the comment period will not 
remain open for 30 days following the 
public meeting. Nevertheless, because 
some parties may want to rebut or 
provide supplementary information 
based on what is said at the meeting, the 
comment period will remain open for 
four days following the public meeting. 
The time, date and location of the public 
meeting is provided under ADDRESSES 
above. 

The EPA recognizes that the brief 
period provided for comment is shorter 
than normal. However, the EPA is 
bound by a consent decree with the U.S. 
Court of Appeals for the District of 
Columbia to promulgate the NSPS and 
EG for MWC’s by December 31,1990. 
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This tight schedule requires that the 
review of mercury emisrions and 
mercury emission control techniques be 
done as rapidly as possible, and will not 
allow for a longer comment period. 
However, it should be noted that the 
focus of the public comments requested 
is narrow and the EPA believes the 
material in category IV-M of the Docket 
A-89-08 can be adequately reviewed 
within this time period. In addition, the 
comment period on other issues is not 
being reopened. Only comments 
pertaining to the specific issue of a 
mercury emission limit will be accepted. 

Dated: September 25,1990. 

Michael Shapiro, 

Acting Assistant Administrator for Air end 
Radiation. 

[FR Doc. 90-23178 Filed 10-4-90: 8:45 am) 

BILLING COOE 6550-5041 


40 CFR Parts 260-266, 266, 270, and 
271 

IFRL-3835-9] 

Waste Minimization Incentives 

agency: Environmental Protection 
Agency. 

action: Notice and request for comment 
on desirable and feasible incentives to 
reduce or eliminate the generation of 
hazardous waste. 

summary: Section 1003(b) of the 
Resource Conservation and Recovery 
Act (RCRA) establishes a National 
Policy that, wherever feasible, the 
generation of hazardous waste is to be 
reduced or eliminated as expeditiously 
as possible. EPA is therefore committed 
to a National Policy that places the 
highest priority on waste minimization. 
EPA has implemented a variety of 
measures directed at minimizing waste 
generation since 1988. However, EPA is 
considering the feasibility and 
desirability of putting in place 
additional incentives that promote 
reductions in the volume and toxicity of 
hazardous waste generation. The 
Agency is today requesting comment to: 
(1) Learn whether the regulatory and 
nonregulatory incentives for waste 
minimization that have been put in place 
to date are effective, and (2) find out 
whether commenters believe additional 
approaches are feasible and desirable to 
further national progress in waste 
minimization. To foster full exploration 
of potential avenues for waste 
minimization, this notice summarizes 
the current incentive programs and 
outlines others that have been suggested 
to EPA for consideration. This notice is 
intended to prompt public discussion on 


questions such as: Do the RCRA 
regulations contain impediments to 
waste minimization? If so, what are 
they, and how should they be 
eliminated? Are the potential incentives 
or ideas contained in this notice feasible 
and desirable approaches? Are there 
other regulatory and nonregulatory 
incentives that should be considered? 
How can other incentives be promoted? 
EPA will use the comments received in 
response to this notice, along with other 
information, to consider, evaluate and 
establish priorities for hazardous waste 
minimization program elements. 

dates: EPA urges interested parties to 
comment on this notice in writing. 
Comments must be submitted on or 
before December 4,1990. 

addresses: All comments must be 
submitted in triplicate (original and two 
copies) to: EPA RCRA Dodcet (room SE 
201, Mail Code OS-305). U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460. 

Place the docket number F-90-IRGP- 
FFFFF on your documents. 

FOR FURTHER INFORMATION CONTACT: 

Contact: Manik Roy (202) 245-3737 or 
the RCRA Hotline, toll free, at (800) 424- 
9348, or at (202) 382-3000. 

Additional information on waste 
minimization is available for inspection 
in the RCRA docket at the address 
indicated above. EPA’s 1986 Report to 
Congress on Hazardous Waste 
Minimization (EPA Document No. EPA/ 
530-SW-88-043) can be found in the 
RCRA docket The five-volume report is 
also available for purchase in hardcopy 
and microfiche from the National 
Technical Information Service, U.S. 
Department of Commerce, Springfield, 
Virginia (703) 487-4600. Requestors 
should cite title and document number 
(See, NTIS No. PB-87-114-328) when 
ordering. Information on State and 
Federal legislation and current 
information on the RCRA program can 
also be found in the RCRA docket. 

SUPPLEMENTARY INFORMATION: 

I. Authority 

II. Introduction 

III. Background 

IV. Are the Non-Regulatory Waste 
Minimization incentives that Have Been 
Put in Place by EPA and the States 
Effective? 

V. Which Long Term approaches Will Speed 

Industry Progress in Waste 
Minimization? 

I. Authority 

This notice is issued under the 
authority of section 2002 of the Solid 
Waste Disposal Act of 1970, as 
amended, 42 U.S.C. 6912. 


II. Introduction 

The Agency recognizes that industry 
managers cannot do a good job of 
preventing pollution without looking at 
opportunities across all media. 

However, to facilitate an effective multi- 
media pollution prevention framework, 
the Agency must correct any pollution 
prevention impediments inherent in our 
medium-specific programs; to this end. 
we want to assure that our hazardous 
waste minimization efforts are focused 
on the most important priorities. This 
notice, therefore, seeks to promote the 
identification of hazardous waste 
minimization incentives that will help 
the Nation's focus on multi-media 
pollution prevention work more 
effectively. 

The Agency plans to use the 
comments received in response to 
today's notice in five ways: 

1. To assess whether existing regulations 
should be modified to better encourage 
source reduction and environmentally sound 
recycling: 

2. To develop information that will be used 
as the Agency develops new regulations and 
to incorporate waste minimization incentives 
hi those regulations: 

3. To promote better information exchange 
between EPA and the regulated community 
on waste minimization issues and to gain a 
better understanding of industry waste 
minimization program: 

4. To serve as a source of information for 
reporting to Congress and for responding to 
questions from the Congress and the public 
on future regulatory and legislative direction, 
and 

5. To better understand State waste 
minimization programs and to promote more 
effective Federal and State government 
program planning and implementation. 

IIL Background: How do tho Resource 
Conservation and Recovery Act and the 
Hazardous and Solid Waste 
Amendments of 1984 Address Waste 
Minimization? 

A. The Resource Conservation and 
Recovery Act (RCRA) 

The United States has made 
substantial progress over the last 18 
years in improving the quality of the 
environment through implementation of 
medium-specific pollution control 
programs administered by EPA and the 
States. Even so, economic, 
technological, and institutional factors 
limit how much improvement can be 
achieved under programs that 
emphasize management of pollutants 
after they have been generated ("end-of- 
pipe" control). As early as 1976, EPA 
published as environmental auditing 
policy (41 FR 3505, August 18,1978) that 
recognized the limits to reducing threats 
to human health and the environment if 
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we depend only on better methods of 
control, treatment and disposal. 

Also in 1976, Congress enacted the 
Resource Conservation and Recovery 
Act (RCA) with the intent of ensuring 
that hazardous wastes were managed 
and disposed of safely. As a result, EPA 
established the Nation’s first "cradle to 
grave" hazardous waste identification, 
tracking and management system. The 
first major body of RCRA regulations 
was promulgated May 19.1980 (45 FR 
33073). 

B. The Hazardous and Solid Waste 
Amendments of 1964 (HSWA) 

In the late 1970’s and early 1980’s, 
continued discoveries of ground water 
contamination and other problems that 
resulted from pre-RCRA land disposal 
practices heightened public concern, 
and resulted in enactment of the multi- 
billion dollar Superfund waste cleanup 
program and later the amendment of 
RCRA by the Hazardous and Solid 
Waste Amendments of 1984 (HSWA). 

HSWA made two important changes 
to spur the Nation’s progress in waste 
minimization. First, HSWA prohibited 
land disposal of hazardous wastes that 
do not meet a specified treatment 
standard using the best demonstrated 
available technology (BDAT). These 
tough "end-of-pipe" restrictions, in 
combination with the effects of other 
hazardous waste management 
requirements that were tightened in 
HSWA, were intended to increase the 
level of human health and 
environmental protection required 
before wastes could be land disposed. 
However, the stringency of the land 
disposal restrictions (LDR) program had 
a secondary effect of causing generators 
to look for ways to reduce the volume 
and/or toxicity of hazardous waste they 
generated in the First place. 

Second, and more important over the 
long term, HSWA a national policy that 
makes waste minimization a higher 
priority than treatment and disposal in 
managing hazardous wastes. Taken 
together, these new policy directions 
reflect Congress' concern about long 
term reliance on end-of-pipe treatment 
and land disposal standards as the 
primary means to protect public health 
and the environment. 

HSWA directed industry and 
government to implement the national 
waste minimization policy in several 
direct, but limited, ways. Hazardous 
waste generators must certify on all 
hazardous waste mainfests that they 
have a waste minimization program in 
place and must report their waste 
minimization activities every two years 
in the RCRA Biennial Report. Similarly, 
permitted hazardous waste treatment, 


storage and disposal (TDS) facilities 
must annually certify that they have a 
waste minimization program. These 
provisions require affirmative action by 
facility owners and operators, but allow 
great flexibility on what specific waste 
minimization actions a generator or TSD 
facility must take. That is, Congress did 
not dicate to generators or facility 
owners and operators exactly how 
individual waste minimization programs 
must function. 

EPA has stepped in to take a 
leadership role in pursuing hazardous 
waste minimization as a primary 
national strategy for pollution 
prevention. To provide guidance to the 
regulated community, EPA proposed 
"Guidance to Hazardous Waste 
Generators on the Elements of a Waste 
Minimization Program" in the Federal 
Register (June 12,1989) that: (1) Defines 
activities included in the definition of 
waste minimization, and (2) describes 
several basic waste minimization 
program elements that EPA believes 
should be included in a facility’s waste 
minimization program as part of 
HSWA's certification requirements. A 
broad range of source reduction 
techniques (e.g„ equipment 
modification, raw material substitution, 
better management practices and other 
process related changes) and 
environmentally sound recycling (e.g., 
reuse, recycling, reclamation) activities 
are included in EPA's definition of 
waste minimization. In addition, the 
guidance provides broad flexibility to 
hazardous waste generators and facility 
owners and operators on how to 
implement several key program 
elements in a way that fits the technical 
and management needs of individual 
facilities. 

HSWA also required EPA to study the 
issue of whether "standards of 
performance or other additional 
actions" for reducing hazardous waste 
generation are "feasible and desirable," 
and to submit a Report to Congress 
(RTC) in 1980 that discusses the 
Agency’s recommendations, if any, for 
further action. In preparing the 1986 
RTC, EPA found that, while some 
companies have implemented waste 
minimization efforts, only limited 
anecdotal information was available to 
measure how much waste minimization 
was occurring, or the potential 
reductions that could be expected. At 
that time, neither the Federal 
government nor the States had much 
information or experience in designing, 
implementing, enforcing or measuring 
the effectiveness of government- 
required waste minimization programs, 
nor did the States or EPA know what 
the impact of the other HSWA 


requirements, particularly the land 
disposal restrictions program, would be. 

C. Post-HSWA Developments 

In its 1986 RTC, EPA could not make 
definitive conclusions about the need for 
additional hazardous waste 
minimization requirements until: (1) The 
land disposal restrictions program, 
which was expected to affect a 
reduction in waste generation and/or 
toxicity, was fully implemented, and (2) 
EPA could measure progress already 
underway by industry. The earliest that 
EPA projected it would be able to gauge 
the effectiveness of the LDR program 
and voluntary industry actions would be 
1990. In the interim, EPA committed to 
follow up in three areas by: (1) 
Developing a core technial assistance 
program that encourages industry to 
initiate source reduction and recycling 
activities, (2) measuring and reporting 
progress to Congress and the public, and 
(3) assessing longer term options, 
including regulatory and other 
incentives for waste minimization. 

EPA has put in place ongoing 
programs for the first two areas, 
providing technical assistance to 
industry and measuring and reporting 
progress to the Congress and public. 
EPA’s efforts in these areas are 
summarized briefly in the next section. 

With regard to the third area, long 
term options, a variety of approaches to 
prevent pollution have been suggested 
since 1986. Some are already in the early 
stages of implementation. For example, 
about 10 States have recently enacted 
legislation containing various forms of 
long term pollution prevention 
incentives which are beginning to be 
implemented. The U.S. Congress has 
also proposed several other approaches 
in pollution prevention bills. These 
approaches are clearly directed at 
reducing multi-media releases of 
pollutants to the air, water and land. 
(Copies of selected State laws and 
Congressional bills are available for 
inspection in the RCRA docket.) 

EPA is assessing the feasibility and 
desirability of these long term incentives 
and others for reducing hazardous waste 
generation. In addition, many different 
organizations have pointed out that the 
RCRA regulations contain inherent 
impediments to waste minimization. 
Consequently, in addition to studying 
long term multi-media pollution 
prevention incentives, EPA has 
identified; (1) Potential impediments in 
the RCRA regulatory structure that may 
need to be corrected, and (2) 
opportunities to create waste 
minimization incentives within specific 
RCRA regulations, even where 
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impediments are not apparent. These 
impediments and opportunities are the 
focus of this notice. 

The identification of potential 
impediments and opportunities stem 
from analyses in a variety of areas, 
including: A review of RCRA survey 
data that contained questions on waste 
minimization (including the 1988 
Hazardous Waste Generator Survey, the 
1386 Treatment, Storage, Disposal and 
Recycling Facility Survey, and the 1987 
RCRA Biennial Report); a review of 
regulation development efforts in each 
of the major RCRA program areas; pilot 
projects directed at studying how 
particular long term regulatory or other 
incentives might work; and workshops 
and inteviews with companies to 
imporve EPA’s understanding of facility- 
specific examples of waste minimization 
impediments. 

The Agency is today requesting 
comments on these ideas and any others 
that would further the goal of reducing 
the volume and/or toxicity of hazardous 
waste generation. EPA’s commitment to 
this goal constitutes one of the primary' 
objectives within the Agency’s RCRA 
program today, and will remain so. We 
urge members of the public to devote 
substantial time and effort in responding 
to this notice and. in particular to 
present in detail their analyses of the 
ideas and issues presented. 

IV. Are the Non-Regulatory Incentive 
Programs That Have Been Put in Place 
by EPA and States Effective? 

EPA and many States have put in 
place two types of nonregulatory 
programs: (1) Technical assistance to 
industry and (2) tracking and reporting 
industry pi ogress to Congress and 
public. Summaries of these approaches 
are provided below. EPA solicits 
comments on the effectiveness of these 
approaches and suggestions of other 
non-regulatory approaches that may 
prove useful. 

A. Technical Assistance Programs 

EPA and the States have worked 
cooperatively to put in place a variety of 
technical information and assistance 
programs that make information on 
source reduction and recycling 
techniques available directly to industry 
and the public. Many of these programs 
are summarized below. EPA would like 
to receive public comment on a variety 
of questions concerning whether these 
programs are appropriate or whether 
they should be modified. In particular: 

(1) Is technical information easily 
accessible to industry and the public? 

(2) I« information from government 
technical assistance programs useful? 


(3) Should other technical assistance 
approaches be considered? 

(4) How can EPA and the States better 
measure the results of technical assistance 
programs? 

(5) Are there other incentives associated 
with technical assistance programs that 
should be considered? 

EPA has developed several sources 
that can be used to provide information 
directly to industry, or through State 
technical assistance programs. EPA 
maintains a Pollution Prevention 
Clearinghouse which contains technical 
information on source reduction and 
recycling technologies, relevant 
publications and expert contacts, a 
calendar of training courses and 
conferences, State technical assistance 
services and industry success stories in 
waste minimization. The Clearinghouse 
can be accessed using a compatible 
personal computer/modem system or by 
using a toll-free EPA hotline ((800) 424- 
9346). EPA also publishes a pollution 
prevention newsletter, produces videos 
and brochures on waste minimization 
that are available to the public, and 
sponsors workshops and conferences. 

EPA also promotes technical 
assistance to industry indirectly by 
supporting the development of State 
technical assistance programs. State 
personnel often have the primary day- 
to-day contacts with industry for many 
RCRA program matters. Over 35 States 
have some form of technical assistance 
program to help companies explore 
waste minimization technologies. EPA 
has provided partial funding to over 30 
State programs through competitive 
grants. Many of these grants are used to 
fund innovative cooperative projects 
with industry. EPA also provides partial 
funding for the National Roundtable of 
State Waste Reduction Programs, an 
organization of State technical 
assistance and regulatory program 
representatives that meets regularly to 
discuss technical and programmatic 
waste minimization issues. The 
Roundtable uses the EPA Clearinghouse 
as a central repository for technical 
information exchange and publishes 
proceedings on state waste 
minimization activities. CPA’s research 
office also funds several different types 
of waste minimization research and 
demonstration projects in a variety of 
joint ventures with States and industry. 

B. Measuring Progress in Waste 
Minimization 

Measuring progress in waste 
minimization has proved to be a 
challenging task. EPA and the States 
have found it difficult to assess and 
compare waste generation and waste 
minimization efforts among facilities 


and production processes from different 
manufacturing sectors, and often among 
facilities within the same sector. The 
Agency solicits comment on a variety of 
questions concerning the approaches 
that are summarized in this section and 
other approaches that may be feasible. 
Among these are: 

(1) What are appropriate data for the 
Federal government to collect in order to 
gauge industry’s progress in reducing waste 
generation? 

(2) Should this data be production process 
specific? 

(3) Should EPA collect data directly from 
individual facilities or should EPA work with 
the States to collect this data? 

(4) With what frequency should this data 
be collected and evaluated? 

EPA and the States have used the 
RCRA Biennial Report and several 
specialized surveys to measure waste 
generation and minimization across a 
board spectrum of facilities. Both 
government and industry have 
historically characterized hazardous 
wastes in terms of what is in the waste 
just before it is treated, often without 
regard to the production processes from 
which the waste emanates. In many 
cases, facilities mix waste streams from 
different processes without 
characterizing individual process/waste 
relationships. One of the keys to 
identifying source reduction and 
recycling opportunities and tracking 
progress lies in developing data that 
better relates production processes and 
waste stream characteristics. Industry 
representatives have pointed out that 
the data collection method used by EPA 
in the 1986 Generator Survey and the 
1987 RCRA Biennial report, which 
allows facilities to report the ratio of the 
total volume of waste that goes to 
treatment to units of production, doe9 
not accurately reflect process specific 
waste minimization changes, and could 
lead to misleading results. An 
alternative method could require 
collecting process-specific waste data. 
However, this method might require 
significantly more data, some of which 
may be proprietary in nature. Is process 
specific waste data more appropriate for 
measuring progress? 

C. Awards to Industry 

In certain states, facilities receive 
environmental awards for their pollution 
prevention efforts. This practice is not 
utilized on a national scale. The Agency 
has several questions concerning an 
awards-based approach: 

(1) Do awards or some other foim of 
recognition provide an incentive for waste 
minimization? 
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(2) Should EPA institute awards at the 
regional, national or state level? 

(3) Are there other award-based incentives 
that would be appropriate at the Federal 
level? 

D. Research 

Well known source reduction and 
recycling technologies exist for some 
production processes. However, for 
other production processes, little 
information is available in the public 
domain because some technologies are 
considered to be proprietary information 
or, in other cases, technologies have not 
yet been developed. EPA explored 
several routes for expanding hazardous 
waste minimization and multi-media 
pollution prevention research in a 
Report to Congress entitled, “Pollution 
Prevention Research Plan,” (March 1990, 
document number EPA-600-9-90-015). 

A copy of that report is available for 
inspection in the RCRA docket. This 
notice does not duplicate the issues 
raised in that report, but instead asks 
readers to comment on incentives 
research provides as compared to those 
provided by other potential regulatory 
or nonregulatory incentives. Among the 
subjects commenters should address 
are: 

(1) Would government-sponsored research 
on source reduction and recycling 
technologies, ss a means to transfer more 
technologies to the public domain, provide an 
incentive for some companies to participate 
in the research, and for other companies to 
implement technologies that are developed? 

(2) Are there other research-related 
incentives that should be considered? 

V. Which Long Term Options Will 
Speed Industry Progress in Waste 
Minimization? 

In its 1980 RTC, EPA deferred final 
conclusions on whether it was feasible 
and desirable to adopt long-term 
regulatory and nonregulatory options for 
two principal reasons. First, EPA 
believed it was necessary to allow the 
Land Disposal Restrictions Program and 
other requirements of HSWA to take 
effect. Second, neither the Agency, the 
States nor industry had sufficient 
experience or information at that time to 
design, implement, track or enforce 
additional incentives. 

Since 1980, EPA has learned a great 
deal about the effects of the LDR and 
other HSWA program requirements, 
even through some aspects of HSWA 
are not completely in place (for 
example, the last phase of the regulatory 
requirements for the LDR program did 
not become effective until August. 1990, 
except or some categories of waste that 
were given further extensions for 
compliance. Furthermore, EPA believes 
the States, environmental groups, 


industry and the public also have a 
better understanding of potential long 
term incentives to preventing pollution 
now than in 1980. 

A discussion of incentives within each 
of these areas follows. Specific ideas are 
provide strictly as a basis for discussion. 
They do not necessarily represent EPA’s 
current preferences, statutory authority, 
or policy commitments. Thus, 
commenters should not feel constrained 
by these specific approaches. The 
Agency wishes to explore any other 
incentives that commenters believe 
should be considered. Once all ideas 
have been thoroughly examined, EPA 
will be in a position to implement the 
best ones as part of its ongoing waste 
minimization commitment. 

A. Should EPA Consider Changing the 
Definition of Solid Waste in Its 
Regulations To Promote Additional 
Source Reduction and Environmentally 
Sound Recycling? 

Many have indicated that RCRA and 
subsequent EPA regulations regarding 
the definition of “solid waste”, a key 
jurisdictional term for EPA’s RCRA 
authority, actually contain impediments 
to source reduction and recycling. The 
focus of RCRA and subsequent 
regulations was not always on 
minimizing the amount or toxicity or 
waste generated at the outset. 

EPA is currently addressing many 
comments received in response to prior 
rulemakings on this issue (see 52 FR 519, 
January 8,1988). The key issues raised 
by previous commenters are 
summarized below. However, EPA 
would like commenters not to repeat 
points already made to us. Rather, the 
Agency requests comments on broader 
questions, such as: 

(1) What are specific examples of public 
benefit from recycling? How can we ensure 
that recycled materials will be safely 
managed? Are the benefits to recycling 
sufficient to justify less restrictive regulatory 
requirements for certain recycling activities 
compared to the requirements for treatment 
and disposal? 

(2) Do incentives that encourage recycling 
discourage source reduction? 

To craft a regulatory program for 
proper management of hazardous waste, 
EPA faced many difficult decisions 
regarding the appropriate place to draw 
the line between recycling practices that 
are more production-oriented (and. 
therefore, arguably outside the primary 
aim of RCRA), and recycling practices 
which more closely resemble waste 
management and require waste 
management-type regulation. 

Regulations defining whether recycling 
activities are regulated or not are found 
in 40 CFR parts 201 and 200, and are 


commonly referred to as "the definition 
of solid waste.” Over the-course of 
several rulemakings, EPA has solicited 
comment on its jurisdiction over 
hazardous waste recycling. During this 
public dialogue and on other occasions, 
many commenters have provided their 
views on how the RCRA regulations 
may impede hazardous waste recycling 
activities. 

These views on impediments to 
recycling fall into several major 
categories: 

—Some commenters claim that the 
Federal definition of solid waste is 
complicated. The complicated nature 
of the definition and EPA’s 
implementing regulations has caused 
uncertainty for some generators in 
understanding precisely what 
substances are hazardous wastes and 
must be managed as such, and which 
are not because they are reused in a 
way that is outside RCRA jurisdiction. 
Commenters claim that without better 
clarification, the uncertainty impedes 
environmentally sound recycling, and 
may encourage additional “sham” 
recycling. 

—Commenters claim that the current 
permitting process is cumbersome, 
time-consuming and carries 
associated regulatory costs and 
liabilities. These impede business 
entry into recycling operations. 
Further, permitting brings with it the 
responsibility to clean up hazardous 
waste or constituent releases from 
solid waste management units on the 
facility, regardless of when the release 
occurred. For some potential 
recyclers, the potential cost of facility¬ 
wide cleanup can be a strong 
disincentive to any recycling activity 
that might require a RCRA permit. 

—Commenters claim that the “mixture” 
and “derived from” rules in the RCRA 
hazardous waste regulations can 
cause large volumes of residuals from 
recycling operations to be pulled into 
the hazardous waste management 
system. They claim that added costs 
of managing these materials as 
hazardous wastes may discourage 
recycling activities. 

—Waste-To-energy conversion in 
incinerators, furnaces and boilers 
should be recycling activity. 

EPA is continuing to evaluate the 
comments received to date as they 
relate to possible impediments to waste 
minimization. However, EPA requests 
any additional comments that discuss 
other ways the definition of solid waste 
may inhibit waste minimization. 
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/?. Should EPA Consider Marketable 
Waste Generation Trading Rights or 
Other Long Term Economic Incentives 
To Reduce Waste Generation? 

Many of the ideas that have been 
suggested to the Agency regarding 
waste minimization function as 
extensions to the current waste 
management programs. Are there other 
approaches that should be considered? 
Can long terms incentives that have 
been put in place for other medium 
programs, such as marketable rights for 
air emissions, be modified in a way that 
provides incentives for hazardous waste 
reduction? 

For example, under this type of 
approach, the government could issue 
rights to generate a limited quantity or 
toxicity of hazardous waste. By 
establishing overall limits, and by 
progressively reducing the total amount 
of waste that can be generated in 
successive years, this approach could 
promote the Congressional goal of 
reducing or eliminating the generation of 
hazardous waste. Under one variation of 
this approach, a facility, in the first year, 
would receive transferable rights for 
the quantity of waste it generated during 
s base period. The next year the facility 
would receive rights to generate a 
smaller percentage (such as 5% less), 
and so on over time. If a facility 
implemented waste minimization efforts 
which reduced its need for these rights, 
it could sell them to other firms. 

Alternatively, the government could 
allocate waste generation rights without 
respect to facilities* individual current 
waste generation rates. The amount 
and/or toxicity of hazardous waste 
which could be generated would decline 
ever time as the government issues 
fewer rights. To allocate these rights, the 
government could for instance hold 
auctions (perhaps with restrictions on 
the amount which could be sold to a 
single buyer) with Firms which have 
bought the rights being able to ti ade 
them to others if they did not need them. 
Small quantity generators might, for 
instance, purchase them from 
commercial waste films if they did not 
wish to participate in the auction. 

Under either approach to waste 
minimization, EPA would expect that 
firms that can reduce waste least 
expensively would do 90, and then 
either buy fewer rights or sell their 
excess to other firms. Generators of 
hazardous waste would have a direct 
Financial incentive in reducing their 
waste and would weigh the costs of 
current operations against the coat of 
gsnerator rights. Waste generation rights 
could be specific to different types of 
waste to discourage particularly 


undesirable wastes. Provisions may also 
be necessary to deal appiopriately with 
recycling. 

Certain issues would need to be 
resolved before adopting such an 
approach. For instance: 

(1) Should all hazardous waste be included 
under this scheme or should certain classes, 
such as waste from corrective action 
cleanups, be exempt? 

(2) What are appropriate reduction 
restructions? 

(3) Would these rights follow the waste as 
part of the manifest? 

(4) Should hazardous waste be treated 
homogeneously, or should certain hard-to- 
treat wastes be a separate ar.d more 
restricted class? 

(5) Would such a scheme create a 
undesirable new incentive for cross-media 
transfer of pollutant generation? 

(6) How would the government implement 
this approach? Is privatization a workable 
option for implementation? 

(7) What other long term economic 
incentives are appropriate? 

C. Should EPA Consider Waste 
Characterization , Assessment and 
Listing Incentives? 

EPA would like to know whether 
commenters believe it is appropriate to 
incorporate wasie minimization 
incentives in the RCRA/HSWA 
hazardous waste identification and 
listing regulatory process in a way that 
causes generators to reduce or eliminate 
the generation of certain waste streams 
that are to be regulated under RCRA. 
Two long-term incentive approaches are 
summarized below. Are these and/or 
other approaches appropriate? 

A solid waste is hazardous if EPA 
either “lists** the waste through 
rulemaking (listing is based on the 
results of exposure and risk assessment 
analyses], or if the waste exhibits any 
hazardous characteristics (e.g., 
ignitability. corresovity, reactivity and 
toxicity). 

One potential long term option 
focuses on expanding the data collection 
and analysis portion of the listing 
process (an initial step in thr regulatory 
development process that is needed to 
support waste characterization and risk 
assessment analyses) to require 
collection and dissemination of source 
reduction and recycling information for 
processes that generate the waste. 
Listing decisions would still be based on 
risk, but during the fisting process, 
generators would have an upfront 
opportunity to reduce or eliminate 
facility waste streams to avoid or 
minimize the volume of waste subject to 
RCRA regulation once the fisting is 
finally adopted. Specific questions 
relating to this potential approach 
include: 


(1) Would collection and dissemination of 
information on source reduction and 
recycling technologies by EPA, as an early 
part of the listing regulation development 
process, provide an incentive for the 
regulated community to implement source 
reduction and recycling technologies and 
reduce hazardous waste generation? 

(2) Are there other incentives that would 
encourage upfront technical information 
exchange and Implementation of source 
reduction and recycling technologies by 
generators? 

Another suggested approach would 
allow generators that become subject 
either to a new fisting requirement or the 
toxicity characteristic rule to enter into 
an agreement with EPA in a way that 
provides time for the generator to 
identify, design snd install source 
reduction and recycling technologies 
that will either significantly reduce or 
eliminate hazardous waste generation. 
Many facilities have claimed that once 
they become subject to the RCRA 
regulations, the statutorily-based 
effective date9 for the RCRA waste 
management requirements is too short; 
i.e., that time is insufficient to put waste 
minimization technologies in place. 

Some commenters say that the result is 
to limit the options available to the 
facility—mainly seeking available (and 
costly) treatment and disposal capacity 
for wastes that have become RCRA 
regulated (i.e., and end-of-pipe 
situation). Consequently, capital spent 
on mandatory treatment may 
significantly decrease capital available 
for making waste minimization process 
changes, which perpetuates waste 
generation instead of minimizing it. 
Questions that arise concerning an 
approach such as this one include: 

(3) Would this approach be appropriate if it 
were limited to selected waste streams? 

(4) If so, what are appropriate criteria for 
selecting waste streams subject to this 
approach? 

(5) Does this approach provide a better 
incentive for some generators than others 
(i.e.. for new sources versus existing sources, 
since new generators coming on fine may 
have more flexibility to consider source 
reduction and recycling technologies in 
process design)? 

EPA would like commenters to 
describe other waste minimization 
related incentives that could be 
incorporated in the fisting or 
characteristic process. 

D. How Can EPA Consider Modifying 
Current Performance Standards for Best 
Demonstrated Available Treatment 
(BDAT) Technologies To Include Waste 
Minimization Technologies? 

EPA’s 1986 RTC looked at the issue of 
waste minimization performance 
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standards in some detail, but deferred 
final conclusions until additional 
information became available on the 
effectiveness of the land disposal 
restrictions program. EPA now has more 
information available on the 
effectiveness of the LDR and other 
HSWA requirements. EPA requests 
comment on whether it should consider 
waste minimization technologies in 
certain situations as a method to 
improve control of hazardous 
constituents in waste streams. Is the 
approach summarized below 
appropriate? Are there other approaches 
commenters believe should be 
considered? 

In the course of putting the LDR 
program in place, EPA identified some 
situations in which certain constituents 
(e.g., heavy metals) that, once in a waste 
stream, cannot be destroyed, and must 
either be recovered (if a technology 
exists), or must be treated through 
stabilization methods that, at best, 
reduce the mobility of the hazardous 
constituents in the waste. The toxicity 
and volume of the hazardous 
constituents in the waste. The toxicity 
and volume of the hazardous 
constituents in the waste are not 
reduced or eliminated. EPA ha 9 
collected and analyzed available 
technical information that demonstrates 
the availability and effectiveness of 
proven source reduction and recycling 
technologies for some production 
processes and waste streams. Some of 
these technologies have been shown to 
provide a net cost savings to facilities 
compared to the costs of managing 
hazardous wastes that would otherwise 
be treated and disposed. For example, 
the BOAT technology specified for FOOG 
wastes (electroplating wastewater 
treatment sludge) is stabilization. 
Stabilization immobilizes constituents 
and therefore reduces exposure and risk. 
However, stabilization does not destroy 
hazardous constituents and therefore 
requires long-term management. In 
addition, stabilization increase the 
volume of wastes ultimately disposed of 
in the land. Some F006 generators have 
installed source reduction and recycling 
technologies that have reduced waste 
generation significantly (often resulting 
in a net savings to the facility). 

However, many generators have not yet 
installed source reduction and recycling 
technologies. Once the constituents end 
up in the wastewater treatment sludge, 
they cannot be easily recovered. In 
contrast the BDAT standard for K001 
wostes (electric arc furnace dust), which 
generally contain high levels of zinc, 
requires recovery of heavy' metals from 
the waste. In this case, the K061 waste is 


amenable to recovery because of the 
nature of the waste. 

In appropriate situations, a waste 
minimization performance standard 
incentive approach might be devised 
that provides more effective protection 
than treatment alone. This approach 
would set limits for the constituents 
remaining in the waste treatment 
residuals (per unit of production or some 
other measure) after application of best 
available source reduction and recycling 
techniques. For example, electroplating 
wastewater treatment sludge contains 
much lower levels of heavy metals if 
several proven and effective source 
reduction and recycling techniques are 
in place, rather than if wastewater 
treatment alone is the only method used 
to control constituents in wastewaters. 
Under this approach, LDR treatment 
standards could be written based on 
waste characteristics from processes 
using source reduction and recycling 
technologies as a method for controlling 
constituent levels in the waste. 

To set standards of this nature, the 
Agency would have to study waste 
minimization practices within well- 
defined, relatively narrow generator 
categories rather than the broader 
categories now used. This type of 
standard setting requires significantly 
more data than setting performance 
standards based on treatment 
technologies alone, and it may not make 
sense for all waste streams. Questions 
that relate to this specific approach 
include: 

(1) Should EPA consider waste 
minimization-based performance standards 
as a more preventive approach for setting 
waste management standards for selected 
waste streams? 

(2) Should specific criteria be used to select 
waste streams for which waste minimization 
performance standards should be set? If so. 
what are these criteria? Among the 
associated questions are: 

—Do treatment methods alone effectively 
minimize long term risk? 

—Are source reduction and recycling 
technologies readily available? Is the 
information proprietary? 

—Is the process that generates the waste 
widely used? 

—Is it a relatively simple process that 
generates the waste, or Is it highly complex 
or highly variable from one plant to 
another? 

—Is adequate treatment capacity available? 

—Is the waste highly toxic, highly mobile, 
and/or ubiquitous? 

(3) Should recycling technologies in this 
approach be considered for those cases 
where recycling may be less effective than 
treatment in reducing releases to the 
environment? 


E. Should EPA Consider Waste 
Minimization Incentives in the RCRA 
Treatment, Storage and Disposal (TSD) 
Permit Process? 

Two major issues arise at the outset. 
First, is it appropriate to modify the 
RCRA TSD permit process to include 
waste minimization commitments as a 
condition of permit approval? Several 
variations of this approach are 
summarized below. Second, do any of 
the approaches described here provide 
stronger incentives than others? Also, 
are other approaches appropriate or can 
additional incentives be added to one of 
those discussed? 

One incentive approach would require 
permittees to submit a waste 
minimization facility plan (or waste 
reduction impact statement) either as a 
condition for issuing the permit or as 
supplemental information that must be 
submitted within a certain period of 
time (such as 150 days) following the 
issuance of a permit. Within the facility 
plan, the permittee must Include 
information on the amount and type of 
hazardous waste generated, 
identification of the source of waste by 
waste stream, an analysis of technically 
and economically feasible hazardous 
waste reduction techniques, and a 
program and schedule for implementing 
the feasible reduction techniques. The 
facility’s waste minimization plan also 
serves to verify the elements of the 
waste minimization program in place, as 
certified on manifests and any previous 
permit operating records. This 
information would be included as part 
of the public information for review 
during the permitting process. This 
information could be inlcuded in the 
public hearing process and may increase 
public awareness of efforts facilities are 
(or are not) making to reduce their waste 
generation. Waste minimization 
commitments made by the companies, 
such as testing of new production 
technologies to reduce waste generation, 
could also become enforceable permit 
conditions. 

At least six States have enacted 
legislation that requires some form of 
facility planning. Information on specific 
State programs can be found in the 
RCRA docket. EPA asks commenters to 
address; 

(1) Should EPA impose waste minimization 
facility planning requirements through the 
permit process? If eo. what type of 
requirement should be imposed? 

(2) Will this approach increase local public 
attention and awamess of facility specific 
waste minimization plans during the public 
comment and public hearing portions of the 
permit review and approval process? Will 
this process Improve communications 
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between government. Industry and the 
public? 

(3) What should the Federal and State roles 
be in states that have passed such legislation, 
and in States without such legislation? 

(4) In setting priorities in the permitting 
program, should EPA give a higher priority to 
generators who are committed to 

i nplementing measures that minimize waste 
ever facilities who do not make such 
commitments? 

Another approach looks at the 
impacts of multi-media reductions on 
the RCRA permit process. EPA has 
initiated a pilot project that examines 
whether additional time should be 
granted to facilities in their permit 
revision schedules and/or whether 
quantitative requirements should be 
t hanged in RCRA or other media 
specific permits in cases where 
implementation of source reduction and 
recycling process changes would reduce 
or eliminate releases to all media (air, 
water and land), and possibly eliminate 
the need to add restrictions to end-of- 
pipe treatment technologies. In cases 
where additional time may be needed 
lor making revisions on one medium 
permit (e.g. for a RCRA permit), permit 
revision dates could move ahead for 
other medium, so that all permits could 
be issued or modified at the same time. 

Is this an appropriate approach for 
considering multi-media emissions 
reductions in the RCRA permit issuance 
process? Are there other incentives that 
should be considered? Information on 
this pilot project is in the RCRA docket. 

F. Should EPA Consider Waste 
Minimization Requirements in the 
Hazardous Waste Treatment Capacity 
Planning Requirements of Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA)? 

Ensuring adequate capacity for 
hazardous waste treatment storage and 
disposal is a primary focus cn the RCRA 
Program. Should EPA consider shifting 
the focus of the SARA capacity 
assurance planning process to 
emphasize additional waste 
minimization incentives? Would placing 
greater emphasis on waste minimization 
by EPA in hazardous waste planning 
result in greater reductions in waste 
generation and/or toxicity? Additional 
information on this approach is 
discussed below. Are other approaches 
such as facility planning appropriate? 

A secondary impact of the LDR 
program was the creation of treatment 
capacity shortfalls of varying degrees 
for certain wastestreams at the national, 
regional and state levels. While the 
shortfalls are expected to decrease over 
time, facility owners and operators and 
government officials are nevertheless 


looking more aggressively toward W33te 
minimization as a partial solution to 
capacity shortfalls. 

In EPA’s guidance manual to the 
States for the preparation of their SARA 
Capacity Assurance Plans, the Agency 
stated its preference for plans that 
included “sound analyses of and 
provisions for waste minimization.” At 
the same time, several states have put 
legislative or other requirements in 
place that require generators to submit 
waste minimization plans that identify 
specific past and future reductions. EPA 
is interested in exploring the potential 
usefulness of this and other approaches. 
Questions of interest to the Agency 
include: 

(1) Should States be required to include 
waste minimization in their capacity 
assurance plans? 

(2) Should States be required to request 
facility specific waste minimization plans? 

(3) Should States include summaries of 
their facility specific plans in their 
submissions to EPA? 

(4) What approach should EPA take in 
working with States that have authorities for 
multi media facility planning? 

G. Should Compliance Monitoring and 
Enforcement Play a Greater Role in 
Promoting Waste Minimization? 

What innovative approaches could be 
used to incorporate waste minimization 
into compliance and enforcement 
activities? Broadened enforcement, 
particularly to non-notifiers, will 
promote pollution prevention beyond 
that achieved by market forces. RCRA 
inspectors have frequent contact with 
the regulated community and thus are in 
an excellent position to offer 
information and encouragement on 
incorporating waste minimization into 
production processes. However, 
inspectors providing information or 
advice on incorporating waste 
minimization into production process 
must avoid jeopardizing their position as 
enforcement officials. How can this 
information source be3t be used? 

The enforcement settlement process 
could also be used to implement 
pollution prevention strategies by 
incorporating them into settlement 
agreements. For example, settlements 
could require a company to conduct 
periodic waste audits or to submit a 
comprehensive analysis of the effect of 
waste minimization on its operations, or 
make specific process changes to 
minimize waste generation. Are these or 
other compliance monitoring incentives 
appropriate to consider? 


H. Should EPA Consider Long Term 
Incentives for Minimizing Hazardous 
Wastes That Are Managed in RCRA - 
Exempt Treatment Faciiities? 

Under RCRA regulations, certain 
RCRA hazardous wastes are exempt 
from the RCRA waste management 
requirements, such as wastes that are 
managed in certain units controlled 
under the Clean Water Act. EPA 
estimates that more than half of the 
RCRA hazardous wastes that ore 
generated annually are exempt from the 
RCRA hazardous w aste regulations by 
this route. 

Considering the magnitude of this 
universe, is it appropriate to place less 
emphasis on putting waste minimization 
incentives in RCRA waste treatment, 
storage and disposal regulations which 
have no impact on wastes managed in 
exempt units, and instead expand the 
generator regulations to include 
incentives that focus on minimizing 
waste volume and toxicity, regardless of 
what sort of units are used for 
management of the wastes? EPA’s 
current generator regulations do not 
consider waste minimization incentives. 
Are other incentives appropriate to 
consider? 

Final Note to Commenters: 

EPA is at an important juncture in 
determining how to implement its 
overall goal of pollution prevention, with 
waste minimization being one the key 
elements of this goal. To assist the 
Agency in charting the future course of 
waste minimization in the RCRA 
program, EPA wishes to receive 
comments on the broad range of specific 
incentive questions that are presented in 
this notice and any other incentives 
believed to be appropriate for Federal 
implementation. The comments received 
will provide important information for 
program development and the setting of 
priorities, and should also lead to insight 
into the issues that lie ahead. (For 
additional information, the reader may 
refer to “The Nation's Hazardous Waste 
Management Program: the RCRA 
Implementation Study" (EPA document 
20S-0001, July, 1990. This comprehensive 
review of RCRA implementation issues 
is available for inspection in the RCRA 
docket). 

Dated: September 20.1990. 

Mary A. Gede, 

Acting Assistant Administrator. 

|KR Doc. 90-23262 Filed 10-4-90: 8:45 am) 

BILLING CODE 6564-50-M 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 2 

(General Docket No. 89-554; FCC 90-316] 

An inquiry Relating to Preparation for 
the International Telecommunication 
Union World Administrative Radio 
Conference for Dealing With 
Frequency Allocation In Certain Parts 
of the Spectrum 

agency: Federal Communications 
Commission. 

action: Proposed rule; notice of inquiry. 

summary: This action summarizes 
comments and reply comments received 
in response to the Commission’s initial 
Notice of Inquiry in this proceeding (54 
FR 53341; December 28, 1989) and 
solicits comments on tentative 
Commission proposals and policies for 
the World Administrative Radio 
Conference scheduled for February 3- 
March 5.1992 (WARC-92) in Spain. The 
objective of this action is to develop 
proposals and policies for WARC-92. 
dates: Comments are due December 3, 

1990. Reply comments are due Jenuary 7, 

1991. 

ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
William Torak. telephone (202) 832-7025. 
SUPPLEMENTARY INFORMATION: lllis is a 
summary of the Commission’s Second 
Notice of Inquiry in General Docket 89- 
554, FCC 90-316, Adopted September 19. 
1990, and Released October 1,1990. 

The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 239), 
1919 M Street, NW.. Washington. DC. 
The complete text of this decision may 
also be purchased from the 
Commission’s copy contractor, 
International Transcription Service, 

(202) 857-3800. 2100 M Street. NW. suite 
140, Washington DC 20037. 

Summary of Second Notice of Inquiry 

1. The 13th Plenipotentiary 
Conference (Plenipot). held during May- 
June, 1989. determined that a World 
Administrative Radio Conference 
should be convened in 1992 to address 
frequency allocations in certain parts of 
the spectrum. In November 1939, the 
Commission adopted a Notice of Inquiry 
(NO!) in this proceeding that sought 
comment on the several topics identified 
by the Plenipot. Specifically, the NOI 
solicited comment on the projected 
frequency needs of the HF (3-30 MHz) 
broadcasting service, mobile services in 


the 500-3000 MHz range, high quality 
audio or High Definition Television 
(HDTV) delivered by Broadcasting- 
Satellite Services (BSS). and new space 
services above 20 GHz, as well as 
Articles 55 (Rev.) and 56 (Rev.) of the 
international Radio Regulations, which 
concern requirements for on-board 
maintenance of shipbome radio and 
electronic equipment. 

2. Approximately 90 Individuals, 
businesses, and organizations, 
representing most of the various 
services that could be affected by 
WARC-92, commented on the NOI. A 
wide divergence of opinions was offered 
regarding the issues noted above. 
Additionally, on June 21.1990, the 
International Telecommunications 
Union (ITU) Administrative Council 
agreed to expand the WARC-92 agenda 
to include issues, such as an allocation 
for low-earth orbiting satellites, related 
to those recommended by the Plenipot. 
The most significant issues are 
summarized and discussed below. 

3. The Commission also notes that the 
Steering Committee of the Industry 
Advisory Committee (LAC) to WARC-92 
submitted a detailed report, based upon 
information received from its various 
Informal Working Groups, that offered 
input to the Second Notice of Inquiry. 
However, due to time constraints, this 
report was not submitted to the IAC for 
formal endorsement. Because the 
Commission believes that this report 
offers an important private sector 
contribution to this proceeding, it i9 
being inserted into the docket file and 
comment is requested on it. 

4. The first major issue concerns the 
HF (3-30 MHz) frequency band. A 
majority of commenters support 
increasing the HF broadcasting 
allocation by approximately 1500 
kilohertz. However, a few existing fixed 
and mobile users of HF spectrum 
question the need for additional HF 
broadcast spectrum, contending that 
decreases in HF broadcasting jamming 
due to political changes in the Soviet 
bloc lessens the need for such an 
allocation, and also maintaining that 
spectrum efficiency can be increased via 
techniques such as single sideband. The 
Commission finds that substantial 
growth in HF broadcasting has occurred 
since WARC-79 and that suspension of 
jamming has had little effect on 
Commission-licensed stations, none of 
which have ever been jammed. 
Accordingly, the Second Notice of 
Inquiry proposes to reallocate 1325 
kilohertz of spectrum to HF 
broadcasting and require use of reduced 
carrier single sideband technology to 
satisfy the increased HF broadcasting 
need. Existing fixed and mobile users 


would be relocated to other bands by 
July 1. 2007. and these users would be 
permitted to remain in their present 
bands on a secondary basis to the HF 
broadcasting service. 

5. The second major issue concerns an 
allocation of spectrum for new mobile 
services in the 1700-2500 MHz band. 
Proponents of new mobile services such 
as personal communications networks, 
Digital European Cordless Telephone, 
and Future Public Land Mobile 
Telecommunications Services favor ail 
allocation of additional mobile spectrum 
in this band. However, parties 
representing various fixed and 
broadcasting services oppose additional 
mobile allocations in the 1700-2500 MHz 
band in the belief that their services 
could be displaced. The Commission 
notes that the international Table of 
Frequency Allocations for Region 2 hss 
a mobile allocation from 1710-2500 MHz 
on co-primary basis with fixed, space 
research, radiolocation, and 
radiodetermination-satellite services. 
Therefore, the Commission believes that 
there is no need to make a specific 
proposal for an international mobile 
allocation in order to implement new 
technology mobile services in the United 
States. Furthermore, an exclusive 
international allocation for land mobile 
services could limit the Commission's 
flexibility to make domestic allocations. 
Therefore, the Commission proposes lo 
maintain the shared, co-primary 
allocation for mobile services at 1710- 
2500 MHz in the international Table of 
Frequency Allocations for Region 2. 

6. The third major issue concerns an 
additional allocation of spectrum for 
mobile satellite service (MSS). Several 
commenters maintain that additional 
MSS allocations should be provided 
near the current allocations at 1530-1544 
MHz. 1555-1559 MHz. and 1626.5-1645.5 
MHz. and one proposes that Radio 
Determination Satellite Service (RDSS) 
spectrum at 1610-1626.5/2483.5-2500 
MHz 8nd Instructional Television 
Fixed/Multichannel Multipoint 
Distribution Service (MDS) spectrum at 
2500-2535 MHz and 2655-2690 MHz be 
shared with MSS. The Commission 
believes that demand for MSS is 
beginning to grow, especially for land 
and aeronautical MSS and that the 
proliferation of MSS systems being 
developed by various countries 
indicates that there will be increasing 
pressure to accommodate more and 
more systems within limited spectrum. 
Therefore, the Commission proposes to 
pursue (he generic MSS allocation in the 
1530-1559/1626.5-1660.5 MHz bands that 
was proposed at the 1987 WARC for 
Mobile Services and also proposes 
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reallocation of the 1525-1530 MHz band 
to MSS on shared basis with space 
operations. The latter proposal would 
require Regions l's and 3’s existing 
terrestial-fixed users to be 
accommodated on a secondary basis 
and U.S. flight test and telemetry 
operations to vacate the 1525-1530 MHz 
band upon implementation of MSS. The 
Commission is further proposing to 
reallocate the 1610-1626.5/2483.5-2500 
MHz bands to the MSS on shared basis 
with the RDSS. Regarding the proposal 
to share the 2500-2535/2655-2690 MHz 
bands with ITFS/MDS, the Commission 
seeks additional technical information 
on the feasibility of this proposal. 

7. The fourth major issue to be 
addressed is an allocation of spectrum 
for low-Earth orbiting (LEO) satellites. 
The Commission notes that three 
proposals have been made for LEO 
satellite service using spectrum below 
800 MHz including, specifically, the 137- 
138/148-149.9 MHz bauds. The 
Commission believes that such a service 
offers substantial potential, but that its 
spectrum requirements need to be 
balanced against the needs of current 
users of proposed LEO bands. The 
Commission also believes that a primary 
allocation is necessary to meet financial 
and other requirements associated with 
construction and implementation of a 
necessarily extensive LEO service. In 
the Commission's view, the most logical 
bands for such a service are the 420- 
421/930-931 MHz bands. The 137-138/ 
148-149.9 MHz bands do not appear 
feasible for LEO satellite use on a 
primary basis due to heavy use of both 
bands by other satellite services and 
heavy use of the 148-149.9 MHz band by 
high power fixed and mobile services. 
The 420-430 MHz band is currently 
being used by fixed, mobile, and 
radiolocation services, but these users 
could probably all be accommodated in 
the 421-430 MHz band, thus freeing up 
the 420-421 MHz band for LEO satellite 
use on a primary basis. The 930-931 
MHz band is currently reserved for 
advanced technology paging services, 
but it is unclear whether the band will 
be needed for these services. The 
Commission therefore proposes that the 
420-421 /930-931 MHz bands be 
allocated for LEO satellite use on a 
primary basis and that secondary LEO 
use be permitted in the 137-138/148- 
149.9 MHz bands. 

8. The fifth major issue to be 
considered is an allocation of spectrum 
for a broadcast satellite sound service 
(BSS (Sound)). Several parties express 


support for an allocation for BSS 
(Sound) in the 500-3000 MHz range, 
while some broadcast and mobile radio 
interests oppose such an allocation, 
contending that there is no proven 
demand for the service and expressing 
concern that their services might have to 
be relocated. The Commission finds that 
the service appears to require 20 
megahertz of Bpectrum in each 
geographic area with additional 
spectrum necessary for a 
complementary terrestial broadcasting 
service. However, there is no obvious 
band in which to provide the service, as 
all spectrum options have drawbacks. 
Accordingly, the Commission solicits 
comment on the following three options: 

(1) Add a footnote to the international 
Table of Frequency Allocations to 
provide BSS (Sound) in the 728-788 MHz 
terrestial broadcasting bands (UHF 
television channels 57-66) on a shared 
basis, subject to agreements of affected 
administrations. This option may not be 
viable domestically unless two UHF TV 
channels are vacated throughout the 
United States as well as one or more 
other TV channels in part of the United 
States to accommodate BSS (Sound) in 
neighboring countries. 

(2) Allocate the 1493-1525 MHz band 
to BSS (Sound) with a complementary 
terrestial broadcasting service. This 
option would require relocation of 
affected Aeronautical Mobile 
Telemetering Service users to the 2390- 
2420 MHz band, displacement of fixed, 
radiolocation, amateur, and amateur 
satellite services from the 2400-2420 
MHz band to above 2420 MHz, and 
reduction of the Industrial, Scientific, 
and Medical (ISM) band at 2400-2500 
MHz by 40 percent, to 2420-2480 MHz. 

(3) Allocate the 2390-2450 MHz band 
to BSS (Sound) with a complementary 
terrestial broadcast service. This option 
would also require vacating the 2490- 
2420 MHz band of all services other 
than ISM. and would require reducing 
ISM bandwidth by 40 percent. 

9. The sixth major issue to be 
addressed is an allocation of spectrum 
for High Definition Television to be 
provided by BSS. Commenting parties 
expressed mixed opinions on the need 
for HDTV via satellite, with one party 
suggesting that since 500 megahertz of 
unused BSS spectrum is available in the 
12.2-12.7 GHz Direct Broadcast Satellite 
(DBS) band, any HDTV requirement 
could be accommodated there. The 
Commission finds that the existing 12 
GHz BSS allocation and Region 2 
channeling plan to provide the United 
States with sufficient flexibility to 


implement HDTV BSS and that new 
digital modulation techniques 
emphasizing reduced transmission 
bandwidth may allow all countries to 
utilize the 12 GHz band for HDTV. 
However, the Commission also believes 
that the 17.3-17.7 GHz band, which is 
currently allocated for feederlinks for 
the 12 GHz BSS satellites, should be 
considered as an alternative allocation 
for the provision of HDTV, if 
bandwidths are not adequate at 12 GHz. 
Therefore, the Commission is proposing 
to modify the international Table of 
Frequency Allocations at 12.2-12.7/17.3- 
17.7 GHz to recognize these bands as 
potential homes for HDTV BSS. 

10. The final major issue to be 
addressed concerns articles 55 and 56 of 
the International Radio Regulations. 
Three parties express sharply divergent 
viewpoints regarding the appropriate 
United States position on these articles, 
which were revised at the WARC for the 
Mobile Services in 1987 to require 
carriage of personnel certified to service 
and repair shipborne radio and 
electronic equipment, to the exclusion of 
other possible alternatives. The 
Commission note9 that the U.S. position 
at the 1987 Mobile WARC was that the 
revised articles are too restrictive, since 
they exclude the possibility of a ship 
carrying duplicative equipment. The 
Commission also notes that several 
other countries, both at the 1987 Mobile 
WARC and subsequently, have taken 
reservations to the revised articles. 
Therefore, the Commission is proposing 
to revise further articles 55 and 58 to 
eliminate the requirement for mandated 
carriage of certified personnel to 
maintain shipborne equipment. 

11. This action is taken pursuant to 
sections 4(i), 303(r), and 403 of the 
Communications Act of 1934. os 
amended, 47 U.S.C. 154(i), 303(r), and 
403. Pursuant to § 1.1204(a)(4) of the 
Commission's Rules, 47 CFR 1.1204(a)(4), 
no ex parte restrictions apply to this 
proceeding. 

List of Subjects in 47 CFR Part 2 

Frequency allocations and Radio 
treaty matters, General rules and 
regulations, Radio. 

Federal Communications Commission. 

Donne R, Searcy, 

Secretary. 

IFR Doc. 90-23676 Filed 10-4-90; 8:45 am] 
BILLING CODE #712-01-11 
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INTERSTATE COMMERCE 
COMMISSION 

49CFR Part 1201 
(Ex Parts No. 468] 

Review of Railroad Depreciation 
Studies by Independent Public 
Accountants 

agency: Interstate Commerce 
Commission. 

action: Proposed rule; discontinuance. 

summary: The Interstate Commerce 
Commission is discontinuing this 
rulemaking proceeding (53 FR 15579, 
May 2.1988] which proposed shifting 
initial responsibility for review of rail 
depreciation studies from the 
Commission to private accounting firms. 
This action is taken because the 
proposal would impose unnecessary 
burdens on the railroad industry without 
producing material benefit for the 
Commission or the public. 

DATES: This decision is effective 
November 5,1990. 

FOR FURTHER INFORMATION CONTACT! 

William F. Moss III, (202) 275-7510. 

JTDD for hearing impaired: (202) 275- 
1721]. 

SUPPLEMENTARY INFORMATION: On 

February 23,1907, the Commission 
served an Advance Notice of Proposed 
Rulemaking (ANPR) (52 FR 5791, 
February 28,1987) proposing to shift the 
burden of reviewing a railroad’s 
depreciation studies primarily to 
Independent Public Accountants (IPA’s). 
The purpose of the Commission’s 
proposal was to provide for a more 
rapid completion of the depreciation 
6tudy process and the prescription of 
depreciation rates. 

Responses to the ANPR were received 
from: The American Institute of 
Certified Public Accountants (AICPA). 
Association of American Railroads 
(AAR). W. Chester Fitch. Ph.D., P.E. 
Harold T. Waddington, P.E., and Ira 
Bruce Winthrop. All respondents 
contend that the depreciation study 
review should continue to be performed 
by the Commission’s staff. Specifically, 
the AAR notes that there is no need for 
the railroads to retain independent 
public accountants to review 
depreciation studies because 
independent public accountants now 
review the depreciation calculations 
when auditing the railroad’s annual 
financial statements. AAR contends that 
the annual audit is fully sufficient to 
provide the Commission with an 
assurance that property, accumulated 
depreciation and depreciation expense 
are fairly stated by each railroad. 


Therefore, AAR argues, further review 
of the depreciation study would be 
unnecessary, costly and a duplicative 
expense to the railroad. 

On April 29,1988, after consideration 
of the ANPR comments, the Commission 
served the Notice of Proposed 
Rulemaking (NFR) (53 FR 15579, May 2, 
1388). The NPR reiterated the ANPR 
proposals and also proposed two 
additional alternative approaches with 
respect to the preparation and review of 
depreciation studies: (1) That, instead of 
an IPA, an independent contractor 
review the railroad’s depreciation study, 
or (2) that an independent contractor 
actually prepare the depreciation study. 

Responses to the NPR were received 
from the AICPA, AAR, W. Chester Fitch, 
Ph. D., P.E., the Board of Trade of the 
City of Chicago and IMC Fertilizer, Inc., 
and Patrick W. Simmons. Again all 
respondents oppose the proposal. They 
contend that the proposed review 
procedure is impractical and 
unnecessary and would impose 
unwaranted and costly reporting 
burdens on the industry. Further, they 
suggest that the additional options 
proposed in the NPR would further 
compound the deficiencies in the 
original ANPR by making the 
depreciation study process more costly 
to the railroad industry. Finally, they 
believe that the proposal constitutes 
unlawful delegations to private parties 
of Commission duties under 49 U.S.C. 
11143. 

By statute (49 U.S.C. 11143) the 
Commission is charged with the 
responsibility of prescribing 
depreciation rates for rail properties. 

The Commission’s general regulations 
governing depreciation studies are set 
forth at 49 CFR 1201, Instruction 4. 

Under current procedures the railroads 
submit their depreciation studies 
directly to the Commission for review 
end approval and a separate report by 
an IPA is not required. 

Tlirough changes in Internal operating 
procedures, the Commission has 
eliminated the backlog of unreviewed 
depreciation studies that existed when 
this rulemaking was instituted. In 
addition, current railroad studies are 
being reviewed on a timely basis. Thus, 
up-to-date approved information on 
depreciation rates is available to the 
Commission, the carriers, and the 
public. 

Even if IPAs prepared or reviewed the 
carriers* depreciation studies, the 
Commission would still have to approve 
the results which requires that the 
studies be reviewed by the agency's 
staff. Thus, as the parties point out, the 
proposal will not result in significant 
savings for the agency but could result 


in significant increased expense for the 
railroads. 

In light of the unanimous opposition to 
the proposal, the fact that adoption of 
the proposal would increase the burden 
on the carriers' while not producing 
significant gains for the agency, and the 
fact that current procedures are now 
allowing for timely processing of the 
carriers’ studies, we see no need to 
adopt new rules. Accordingly, this 
rulemaking proceeding is discontinued. 

Energy and Environmental 

This decision will not significantly 
affect either the quality of the human 
environment or the conservation of 
energy resources. 

Regulatory Flexibility 

This decision will not have a 
significant economic impact on a 
substantia! number of small entities. 

list of Subjects In 49 CFR Part 1201 

Railroads, Uniform system of 
accounts. 

Authority: 5 U.S.C. 553 and 49 U.S.C. 10321, 
11143. 

Decided: September 28,1990. 

By the Commission, Chairman Philbin, Vice 
Chairman Phillips, Commissioners Simmons, 
Lamboley, and Emmett. 

Sidney L Strickland, |r., 

Secretary. 

[FR Doc. 90-23843 Filed 10-4-90; 8:45 am] 

BU.UN3 CODE 7035 01-M 


DEPARTMENT OF THE INTERIOR 
Fish end Wildlife Service 
50 CFR Part 17 
RIN 1013-AB42 

Endangered and Threatened Wildife 
and Plants; Proposed Threatened 
Status for Argali 

agency: Fish and Wildlife Service, 
Interior. 

action: Proposed rule. 

summary: The Service proposes to 
change and expand its classification cf 
the argali (Ovis ammon) a wild sheep of 
Asia. Instead of one subspecies [O. a . 
hodgsoni) being listed as endangered, as 
at present, the entire species, which 
occurs in the Soviet Union, Mongolia, 
China, and the Himalayan region, would 
be classified as threatened. This species 
has declined seriously. This proposal, if 
made final would implement the 
protection of the Endangered Species 
Act of 1973. as amended, for this 
species. The Service seeks relevant data 
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and comments from the public. The 
comments and other available 
information will be evaluated, and it is 
emphasized that such review may lead 
to a final rule that differs substantially 
from this proposal. The final rule muy 
designate the entire species, or any 
subspecies or population thereof, as 
endangered, or may exclude certain 
populations from any classification. The 
final rule also may incorporate a special 
rule covering importation of tropies from 
any argali populations designated as 
threatened. 

dates: Comments must be received by 
February 4,1991. Public hearing requests 
must be received by November 19, 1990. 
ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the Chief, Office of Scientific 
Authority; Mai! Stop: Arlington Square, 
Room 725; U.S. Fish and Wildlife 
Service: Washington. DC 20240. 
Comments and materials received will 
be available for public inspect ion. by 
appointment, from 8 a.m. to 4 p.m., 
Monday through Friday, in Room 750, 
4401 Fairfax Drive. Arlington, Virginia 
22202. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Charles W. Dane. Chief Office of 
Scientific Authority, at the above 
address (703-358-1708 ot FI’S 921-1708). 

SUPPLEMENTARY INFORMATION: 

Background 

The argali (Ov/s ammon) is an Asian 
relative of the North American bighorn 
sheep [Ovis canadensis), but averages 
somewhat larger in size, and, indeed, is 
the largest species of wild sheep. In 
adult males, length is about *TW10 inches 
(180-200 centimeters), height is 43-49 
inches (119-125 centimeters), and weight 
is 210-310 pounds (95-140 kilograms). 
The massive spiral horns are up to 75 
inches (190 centimeters) long and 20 
inches (50 centimeters) in circumference. 
The general coloration is light brown, 
with a large white rump patch and white 
legs (Geist 1984). 

The over-all range of the argali 
includes Soviet Central Asia, southern 
Siberia, Mongolia, north central and 
western China including Tibet, Nepal, 
and the Himalayan portions of 
Afghanistan, Pakistan, and India. The 
species generally forages in broad 
valleys, high pastures, or cold deserts, 
and may seek refuge in adjacent 
mountains (Valdez 1982). 

There is considerable disagreement 
regarding the subspecific division of O 
ammon . Nadler et al. (1973) listed 17 
subspecies that had been named by 
various authorities. In a recent revision. 
Geist (1989) recognized only seven, 
including O. a. hodgsoni , which he 


considered to occupy the Himalayas, the 
Tibetan Plateau, and adjacent areas 
from nothem India and Nepal to Gansu 
Province of north-central China. Much 
controversy centers on the distribution 
of O. a. hodgsoni. Some authorities, 
including Pfeffer (1967) and Valdez 
(1982), give basically, though no! always 
precisely, the SHme range accepted by 
Geist. Others, such as Ellerman and 
Mornson-Scdtt (1966) and Sopin (1982) 
restrict its range to the Himalayan 
region and Tibet. They recognize 
another subspecies. O. a. dalailamae, in 
the Kun Lun Shan Mountains and other 
parts of the northern Tibetan Plateau. 
Then, according to these writers, farther 
north in parts of Gansu Province and 
areas north and east, the subspecies 
present would be O. cl jubata and/or O. 
o. darwini. Still other authorities, 
including Clark (1964) consider the range 
of Hodgsoni to indeed extend all the 
way from the Himalayas to the Gobi, 
but also recognize the presence of 
dalailamae in a limited area to the west. 

In the Federal Register of June 14,1978 
(41 FR 24064), the U S. Fish and Wildlife 
Service (Service) classified O. a . 
hodgsoni as endangered in Tibet, which 
later became a province of China. This 
listing was in response to a petition 
requesting endangered classification for 
all tfixa that already were on Appendix I 
of the Convention on Internationa! 

Trade in Endangered Species of Wild 
Fauna and Flora (CITES), but that then 
were not on the LJ.S. Lists of Endangered 
and Threatened Wildlife and Plants. No 
analysis of the differing views on the 
distribution of hodgsoni was presented 
in the listing notice. However, recent 
editions of the List of Endangered and 
Threatened Wildlife have modified the 
list for purposes of clarity, not 
rulemaking listing, to show the range of 
the subspecies as ’‘China (Tibet, 
Himalayas).*' 

In 1988 a legal action developed 
relative to the importation of trophies of 
argali killed in Gansu Province of China 
(see Marshall 1990). In Hie course of this 
action, a dispute arose as to whether the 
trophies represented protected species. 
As pointed out in a notice issued by the 
Service’s Division of Law Enforcement 
in the Federal Register of November 24, 
1989 (54 FR 48722). it was eventually 
concluded that the tropies were properly 
identified as hodgsoni. However, at the 
same time the Service issued another 
notice (54 FR 48723) stating that it was 
considering changes to the List of 
Endangered and Threatened Wildlife so 
that the range of hodgsoni would be 
fully and accurately delineated. The 
Service also stated that it had received 
information suggesting that additional 
subspecies of O. ammon were of serious 


conservation concern and might warrant 
classification as endangered or 
threatened. The notice also initiated a 
status review which solicited comments 
and data relative to the taxonomy, 
distribution, and bioconservation status 
of all subspecies of O. ammon . 

A total of 15 comments was received, 
including cables providing information 
from the governments of four nations. 
Some comments dealt with taxonomy, 
some with bioconservation, and some 
with both me iters. Richard M. Mitchell, 
a mammalogist who has traveled 
extensively in China and made 
numerous observations of argali there, 
supported the view thai hodgsoni is 
restricted to the Himalayan region and 
Tibet, that dalailamae is a valid 
subspecies, and that jubata occurs in 
Gansu. San Stiver, a biologist with the 
Nevada Department of Wildlife who 
also has worked in China, considered 
dalailamae valid and suggested that the 
subspecies in Gansu is darwini. The 
government of the People’s Republic of 
China indicated that it regards 
dalailamae as a separate suhspecies. 
Ron Sommerville of the Wildlife 
Legislative Fund of America. Daryl P. 
Domning, Chairman of the 
Nomenclature Committee of the 
American Society of Mammalogisis, 

John G. Mendoza and Earl B. Baysinger 
presented comments on the original 
intent of the U.S. listing of Ovis ammon 
hodgsoni. Additionally, Valerius Geist 
of the University of Alberta wrote that 
his studies indicate that dalailamae is a 
synonym of hodgsoni , that the range of 
the latter extends to Gansu, and that 
jubata occurs farther to the east. 

Comments dealing with 
bioconservation status are covered in 
the “Summary of Factors Affecting the 
Species." as set forth below. Although 
there was some disagreement, most 
comments, as well as available 
literature, indicate that the species O. 
ammon has undergone a general decline, 
that certain, if not all. of its populations 
are in serious jeopardy, and that it is 
vulnerable to a number of problems, 
notably hunting and competition for 
forage and water with expanding herds 
of domestic livestock. There long has 
been recognition that the species has 
disappeared from or become rare in 
much of the periphery of its historical 
range—northeastern China, eastern 
Mongolia, southern Siberia, central 
Kazakhstan, Afghanistan, Pakistan. 

India, and Nepal (Harper 1945; Schailer 
1977; Union of Soviet Socialist Republics 
Ministry of Agriculture 1978). However, 
there had been a general view that the 
argali remained relatively common and 
well protected in the heart of its range, 
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particularly the Tibetan Plateau and 
Gobi Desert (Cai 1985; Mai Ion 1985). 

Now there is evidence of a serious 
deterioration of status even in those 
regions. 

In the Federal Register of May 23,1990 
(55 FR 21207), the Service announced 
completion of its status review and its 
intentions for a proposed rulemaking. 
Many questions remain both with 
respect to taxonomy and 
bioconservation, but a solution for 
purposes of this proposal is to deal with 
the entire species as a single entity and 
to apply an appropriate classification 
based on over-all status. Pursuant to the 
endangered Species Act of 1973 (Act), 
such a classification would be 
threatened. However, the Service 
emphasizes that it will be actively 
seeking additional information during 
the comment period, that all available 
data and opinions will be reviewed, and 
that such evaluation may lead to a final 
rule that takes a substantially different 
form than this proposal. In particular, 
the final rule may designate the entire 
species Q. ammon , or any subspecies or 
populations thereof, as endangered, or 
the rule may exclude certain subspecies 
or populations from any classification 
pursuant to the Act. Therefore, all 
interested parties arc requested to 
consider such alternatives when 
examining the proposal and preparing 
their comments. 

The Service recognizes that there is a 
reasonable argument for the proposition 
that controlled sport (i.e., 
noncommercial) hunting may provide 
economic incentives that contribute to 
the conservation of certain wildlife 
populations. These incentives may be 
direct, by generating funding for 
essential conservation measures through 
licensing fees. They may also be 
indirect, by focusing government 
attention to the need to protect species 
of economic value. The Service desires 
to receive documentation establishing 
the effect of each sum managed hunting 
program or proposed program upon 
species conservation. In particular, the 
Service seeks information relating to (1) 
the capacity of the regulating authority 
to obtain sound data on the populations 
at issue; (2) legal and practical capacity 
of the regulating authority to manage the 
species as a valuable natural resource; 
(3) recognition that the population 
concerned is in fact recognized a9 a 
valuable resource; (4) the capacity of the 
population to be maintained at a 
reasonable population management 
level concurrent with the controlled 
harvest; (5) security of the population’s 
habitat; and (6) degree to which funds 


derived from the hunting are directly 
used or earmarked for its conservation. 

In connection with these concerns, the 
Service moreover notes that the argali 
(exclusive of the subspecies O. a. 
hodgsoni ) is listed on Appendix 11 of 
CITES and thus, if also listed as 
threatened, would be covered by section 
9fc)(2) of the Act, which indicates that 
the otherwise-lawful importation of an 
Appendix II threatened species shall be 
presumed to be in compliance with 
provisions of the Act and implementing 
regulations. However, it is not clear 
whether importation of such argali as 
may be listed as threatened would be 
allowed under section 9(c)(2) even if a 
more restrictive special rule were 
issued. The Service seeks public 
comment at this time relating to the 
necessity for, enforceability of, 
appropriateness of, and format of, a 
special rule expressly providing for 
importation of such argali subspecies or 
populations listed as threatened, with 
such a rule allowing for consideration of 
the points in the preceding paragraph 
with regard to the validity of biological 
information on hunted populations, 
ability to control harvest, security of the 
habitat, and benefit to the species as a 
result of the sport hunting program. If 
such a special rule is found necessary, 
the Service may promulgate it as part of 
any final rule. 

Summary of Factors Affecting the 
Species 

Section 4(a)(1) of the Endangered 
Species Act (18 U.S.C. 1531 etseq.) and 
regulations (50 CFR part 424) 
promulgated to implement the listing 
provisions of the Act set forth the 
procedures for adding species to the 
Federal Lists. A species may be 
determined to be endangered or 
threatened due to one or more of the five 
factors described in section 4(a)(1). 
These factors and their application to 
the argali ( Ovis ammon ) are as follows: 

A. The present or threatened 
destruction, modification, or curtailment 
of its habitat or range. Concern for the 
argali is not new. Based largely on 
reports from the 1920s and 1930s, Harper 
(1945) provided a generally pessimistic 
review of the status of O. ammon and 
other wild sheep. He indicated that the 
argali or.ee had occurred all across 
northeasten China to just north and 
west of Beijing, but had disappeared 
from most of the region because of 
agricultural usurpation of its habitat and 
excessive hunting by Western 
sportsmen. O. ammon also orignally had 
been present in Siberia, but had been 
extirpated to the south and the east of 
Lake Baikal by hunters in the 19th 
century and had declined in the Altai 


Mountains to the west. According to 
Mallon (1985), the species disappeared 
from northeastern Mongolia in the early 
20th century. Cai (1985) noted that the 
argali still occurred in northeastern 
China, but gave no recent records. In his 
response to the Service’s status review. 
Valerius Geist (University of Calgary) 
stated that the population of 
northeastern China, east of Gansu 
Province, is possibly extinct. 

The Union of Soviet Socialist 
Republics Ministry of Agriculture (1978) 
recognized the argali populations in 
most of Soviet Central Asia as "rare” 
and indicated that they had disappeared 
from much of their former range. More 
recently, Fedosenko (1985) provided an 
even more depressing review of the 
status of O. ammon in the Soviet Union. 
The main reason for the declines, and 
the complete elimination in some areas, 
is competition with livestock. The great 
majority of habitats, presently or 
previously used by the argali, are now 
occupied by domestic sheep or other 
livestock. The most intensive 
competition is for winter range. At that 
time the argali is forced to feed in areas 
above the domestic sheep herds, where 
the snow is very deep. On the Pamir 
Plateau the argali herds attempt to 
descend to intermouniain valleys for the 
winter, but may find that the habitat has 
been overgrazed by domestic animals. 

Fedosenko (1985) indicated that the 
historical decline of O. ammon is 
continuing in »hc Altai region west of 
Lake Baikal. The population there was 
considered common in the 19th century, 
but now there are only a few scattered 
populations that together total about COO 
animals. The argali also occurs in 
adjacent parts of Mongolia (see 
Schaller’s comments below) and 
possibly China. To the southwest, the 
population of the Tian Shan region and 
eastern Kazakhstan has undergone a 
disastrous decline since the later 19th 
and early 20th centuries. In many places 
where it was numerous even in the 
1940s the argali is now gone or rare, and 
remnant groups are fragmented. As 
many as 13,000 are individuals scattered 
over a vast part of the Tian Shan, but 
the largest and densest population, 
about 2,000 animals, is found in the cold 
deserts of the northern part of the 
Kokshaaltau Mountain ridge where 
there is no pasture for domestic sheep. 
The most seriously jeopardized 
population in the Soviet Union is 
restricted to a small, isolated section of 
the Kara Tau Mountains in southern 
Kazakhstan. Although its numbers were 
high as late as the 1950s, there now are 
no more than 250 animals. The most 
numerous population in the Soviet 
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Union is found on the Pamir Plateau, but 
even it has declined. Numbers were 
estimated at 33,000 in the 1960s and 
20,000 in the 1970s. 

The argali also occurs in Xinjiang, but 
information on its status there is limited. 
Based on historical accounts and recent 
surveys, Schaller et al. (1988) concluded 
that the argali once was abundant in 
Xinjiang, but now has declined and had 
vanished from vast tracts. In his 
response to the Service review, Schaller 
added: "Argali in the Tian Shan of 
China have seen a drastic decline in 
recent decades. The animals are either 
absent from or rare in most areas. 

Viable populations can be found in only 
a few spots.” 

The southwestern range of the argali 
extends from the Pamirs of Russia into 
nearby parts of Xinjiang, Afghanistan, 
and Pakistan. Schaller et al. (1987) 
recently found that it had disappeared 
from most of the Chinese portions of its 
range and that the last viable population 
there, consisting of fewer than 150 
animals, was confined to the western 
part of the Chalachigu Valley, a finger of 
land extending between Afghanistan on 
the north and Pakistan to the south. In 
adjacent northern Afghanistan there 
were estimated to be at least 2,500 in 
1973. Habibi (1985) indicated that up 
until 1979 the argali and its habitat were 
well protected in Afghanistan. However, 
that was before the recent political 
upheavals and civil war, and current 
status of the sheep is unknown. A small 
population is present in extreme 
northern Pakistan, but it moves 
seasonally across the border into China. 
Recent construction of a highway there 
has disrupted its habitat and made it 
accessible to hunters (Geist 1989; 
Schaller 1977; Schaller et al. 1987). In its 
response to the Service review, the 
government of Pakistan indicated that 
this population had fallen from 300 
individuals in the 1970s to a few dozen 
today. 

The argali also appears to have 
declined farther to the southeast along 
the Himalayas. The range begins in the 
Indian state of Jammu and Kashmir and 
extends into Himachal Pradesh and 
Sikkim. In a reponse to the Service 
review, S.K. Mukherjee, Professor and 
Additional Director of the Wildlife 
Institute of India, stated that the species 
is distributed in very small, patchy units. 
The largest population, fewer than 500 
animals, is found in the Ladakh region of 
Jammu and Kashmir. In a separate 
response, M.K. Ranjitsinh. Additional 
Secretary of the Ministry of 
Environment and Forests, stated that the 
argali has decreased in numbers 
throughout its range, both in India and 


Tibet, and that populations are 
becoming isolated. However, in his 
comment, Richard M. Mitchell wrote 
that he had received a report from an 
official of the state government of 
Jammu and Kashmir, indicating a 
significant recovery of the argali and a 
current population of 5,000-8,000 
individuals. Wilson (1985) noted that the 
argali once had been fairly common in 
Nepal, but had declined drastically, with 
no confirmed sightings since 1965. 

The above account generally suggests 
a serious curtailment of the argali’s 
habitat and range in a great arc from 
northeastern China, through southern 
Siberia and Soviet Central Asia, to 
Xinjiang and the Himalayas. However, 
there long was a prevalent view that the 
species still occurred in great numbers 
throughout the vast heartland in the 
remote Gobi Desert, Tibetan Plateau, 
and adjacent parts of Mongolia and 
China. Now, however, there are growing 
doubts about whether and how long 
substantial argali populations will 
persist in any region. The situation in 
Mongolia actually has fluctuated. 

Harper (1945) reported that the numbers 
in the Gobi "appear to be rather 
limited." Mallon (1985) stated that there 
had been a marked decline in Mongolia 
from 1940 to 1950, but that there was a 
recovery after protection was 
established in 1953. Both he and des 
Clers (1985) indicated that, while 
competition for habitat with domestic 
livestock and human disturbance were 
problems for the argali, the latter was 
relatively high in numbers and well 
managed. 

In contrast, Schaller. responding to the 
Service review, wrote: "I assumed that 
argali in Mongolia were abundant and 
well-protected. That may have been true 
a decade ago but not now. I just spent 3 
months in Mongolia, in the Gobi and 
Altai, to check on the status of wildlife, 
including argali. As in China, animals 
are rare or absent in most areas of 
suitable habitat. Both sheep can still be 
found in moderate numbers in remote or 
uninhabited areas, places perhaps 
suboptimal because livestock can only 
subsist there seasonally or not at all. 
Illegal hunting i9 a serious problem. 
Mongolia has had to close a number of 
hunting camps for foreigners recently 
because of lack of sheep. Unfortunately, 
no detailed status survey has been 
made. However, everyone with whom I 
talked commented on the general 
decline of the argali, especially in the 
Gobi where a drought during the 1980s 
has eliminated many critical water 
sources." 

As with Mongolia, there is 
considerable disagreement regarding the 


status of the argali on the Tibetan 
Plateau and adjacent north-centrai 
China—the provinces of Xizang (Tibet), 
Qinghai, and Gansu, and parts of 
Xinjinang, and Sichuan. In his response 
to the Service review, Mitchell reported 
that based on his work in the region the 
argali still is widespread, numerous, and 
secure. The remoteness of the habitat, 
the extremely rugged terrain, and the 
relatively low number of people are 
conditions that help to ensure the safety 
of the argali populations. Moreover, the 
people generally lack suitable hunting 
weapons and the animals are difficult to 
approach. Competition with domestic 
stock is a major threat, but is limited to 
accessible areas along roads and near 
communes. Over 350 argali were seen 
during a 7-day hunt in April 1988 in 
Gansu. Mitchell stated that he had seen 
a total of over 500 argali in the wild and 
that based on the density of these 
sightings, he would conservatively 
estimate the number of argali in China 
as being well over 100,000. In another 
response to the review, Bart O’Gara 
(University of Montana) wrote that his 
experience in ginghai Province indicates 
that argali there are "as plentiful as 
bighorns [Ovis canadensis ) in 
Montana," but this assessment was 
based on observations at only a couple 
of locations. According to Thorne, 
Hickey, and Stewart (1985), Montana, 
which is about half the size of Qinghai, 
has approximately 4,600 bighorn sheep. 

The view that the argali has declined 
drastically on the Tibetian Plateau is 
based on observations by several 
authorities and on socioeconomic 
developments in the region. Galen 
Rowell (1990) in a recent article and in 
his response to the Service review 
explained that since the Chinese 
occupation of Tibet in the 1950s, there 
have been major increases in human 
population, military and industrial 
activity, and environmental disturbance. 
The replacement of a nomadic 
subsistence economy by communes 
geared toward agricultural exportation 
has led to a tenfold rise in the amount of 
domestic livestock and to massive 
destruction of the fragile habitat through 
overgrazing. The loss of forage, together 
with uncontrolled hunting by military 
forces, has resulted in the 
disappearance of the former large herds 
of argali, wild yak, gazelle, and 
antelope. Rowell and others that he 
cited found that they could walk, ride, or 
drive for weeks, through regions that 
historically supported vast numbers of 
wildlife, without seeing a single large 
wild animal. In his comment. Schaller 
wrote with respect to argali in Tibet: 
"They are rare, most populations small, 
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localized, and isolated; they 8re now 
gone from vast tracts. He added that the 
decline of wildlife has been general, not 
just in the most accessible areas, and 
that the herds remain moderately 
abundant only in northwestern Tibet, 
where there has not yet been extensive 
hunting. The argali has been the species 
hardest hit by recent developments and 
now is the rarest ungulate in the 
involved region. 

B. Overutilization for commercial, 
recreational scientific, or educational 
purposes . Writing of the general decline 
of wild sheep and goats in the 
Himalayas, Schaller (1977) was critical 
of unscrupulous sportsmen, but noted: 
"Far more detrimental to wildlife than 
trophy hunting has been meal-hunting 
by local people . . hunting has reduced 

most populations to a point where it is 
difficult to find localities with animals 
still living at natural densities and 
pursuing their existence in a normal 
social milieu/* 

Excessive hunting was o major factor 
in the historical disappearance of the 
argali from Siberia and northeastern 
China, and in its decline in other regions 
(Harper 1945). It also caused at least a 
temporary depression of the populations 
in Mongolia during the 1940s (Mallon 
1985), and, according to Schaller in his 
comments, is a serious problem there 
today (see above discussion of factor 
"A**). In Soviet Central Asia, poorly 
controlled hunting has been blamed in 
part for declining numbers of argali, 
both directly and through adverse 
alteration of the sex ratio and age 
composition of the herds, thereby 
reducing productivity (Fedosenko 1985). 
Intensive hunting, facilitated by 
construction of a highway, has led to the 
near extermination of the argah 
population that migrates between 
Pakistan and China (Schaller el ol 
1987). Commercial hunting in Xinjiang 
during the 1970s resulted in trainloads of 
argali and other ungulate meat being 
shipped eastward from the Tian Shan 
Mountains and contributed to the large- 
scale eradication of the species from 
that region (Schaller et al. 1988). 

Again, there is disagreement regarding 
the effects of hunting on the Tibetan 
Plateau. In his comments, Mitchell 
argued that there has been no sport 
hunting in the region, and that the local 
people lack adequate firearms, 
ammunition, and transportation. Of over 
100 argali skulls that he found in the 
field, all but one came from animals that 
had died naturally. In contrast, Rowell 
indicated that indiscriminate hunting by 
Chinese soldiers and armed civilians 
has contributed to Ihe decline of the 
argali and other formerly abundant 


species of wildlife in Tibet. In his 1990 
article, he stated that military forces 
have hunted for sport and. using 
machine guns, have made organized 
hunts for commercial purposes. Schaller 
(1986) wrote that on the Tibetan Plateau 
“there once lived great wild herds that 
rivaled those on the plains of North 
America. . . . Such herds are now 
almost gone. In recent decades, roads, 
mining camps, and herdsmen with 
livestock have penetrated even remote 
parts of the vast plateau. . . . Hunters 
have eliminated or reduced the numbers 
of wild aminals over huge tracts/* 

In his comments, O'Gara expressed 
concern that argali meat might be 
exported from China as is that of blue 
sheep [Pseudois noyaur) at present. He 
indicated, however, that such could be 
avoided by encouraging a properly 
managed sport hunting program that 
would provide an economic incentive to 
preserve aigali populations. Warren 
Parker, President-elect of Safari Club 
International, wrote in his response to 
the Service review: “We believe that in 
many cases, controlled sport hunting is 
the only feasible way to give these 
animals sufficient value to serve as an 
incentive for their conservation. Without 
such an incentive, the growing human 
populations, even in these remote areas, 
will inevitably lead to the decline of 
many of these species.** 

C. Disease or predation. Various 
diseases and predation by wolves have 
been considered problems for some 
argali populations (Fedosenko 1985; 
Harper 1945). However, these and other 
natural difficulties are to be expected 
and usually only become of serious 
conservation concern when populations 
already have been severely reduced or 
fragmented through human disturbance. 

D. The inadequacy of existing 
regulatory mechanisms . The subspecies 
O. ammon hodgsoni is on appendix 1 of 
CITES and all other subspecies are on 
appendix 1L While such designations 
may assist in controlling international 
movement of parts and products, they 
have a negligible effect on the habitat 
disturbances and local hunting which 
are the main problems confronting the 
argali. Although the species is legally 
protected in the countries it occupies, a 
general view expressed in the sources 
cited in the above discussion is that 
enforcement is very difficult in the 
remote areas involved. 

E. Other natural or manmade factors 
affecting its continued existence. Severe 
winter weather has been blamed for the 
loss or decline of some argali 
populations (Fedosenko 1885; Mallon 
1985). In 1985, the most severe blizzard 
in 30 years struck the Tibetan Plateau, 


making it difficult for herbivorous 
animals to find food and resulting in the 
death of thousands (Schaller 1986). Such 
problems always are of great concern if 
populations already have been reduced 
by human activity. 

The decision to propose threatened 
status for the 8rgali was based on an 
assessment of the best available 
scientific information, and of past, 
present, and probable future* threat to 
the entire species. There is no question 
that many populations have disappeared 
or declined seriously through human 
activity and that at least some of the 
current populations are highly 
vulnerable to habitat destruction and 
excessive hunting. The species still has 
a vast range, however, and it is possible 
that large numbers still are present in 
some remote regions. Therefore, a 
classification of endangered might not 
be appropriate when considering the 
status of the species as a whole. Many 
questions remain and the Service will 
endeavor to obtain and evaluate all 
available information during the 
comment period. Such a review may 
lead to a final rule that differs 
substantially from this proposal 
particularly to the classification of the 
entire species, or any subspecies or 
population thereof, as endangered, or to 
the exclusion of certain populations 
from any classification. Critical habitat 
is not being proposed, as its designation 
is not applicable outside of the United 
States. 

Available Conservation Measures 

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages conservation 
measures by Federal, international, and 
private agencies, groups, and 
individuals. 

Section 7(a) of the Act, as amended, 
and as implemented by regulations at 50 
CFR part 402, requires Federal agencies 
to evaluate their actions that are to be 
conducted within the United States or 
on the high seas, with respect to any 
species that is proposed or listed as 
endangered or threatened and with 
respect to its proposed or designated 
critical habitat (if any). Section 7(a){2} 
requires Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of a listed species 
or to destroy or adversely modify its 
critical habitat. If a proposed Federal 
action may affect a listed species, the 
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responsible Federal agency must enter 
into formal consultation with the 
Service. No such actions are currently 
known with respect to the species 
covered by this proposal. 

Section 8(a) of the Act authorizes the 
provision of limited financial assistance 
for the development and management of 
programs that the Secretary of the 
Interior determines to be necessary or 
useful for the conservation of 
endangered species in foreign countries. 
Sections 8(b) and 8(c) of the Act 
authorize the Secretary to encourage 
conservation programs for foreign 
endangered species, and to provide 
assistance for such programs, in the 
form of personnel and the training of 
personnel. 

Section 9 of the Act, and 
implementing regulations found at 50 
CFR 17.21 and 17.31 set forth a series of 
general prohibitions and exceptions that 
apply to all threatened wildlife. These 
prohibitions, in part, make it illegal for 
any person subject to the jurisdiction of 
the United States to take, import or 
export, ship in interstate commerce in 
the course of commercial activity, or sell 
or offer for sale in interstate or foreign 
commerce any threatened wildlife. It 
also is illegal to possess, sell, deliver, 
transport, or ship any such wildlife that 
has been taken in violation of the Act. 
Certain exceptions apply to agents of 
the Service and State conservation 
agencies. 

Permits may be issued to carry out 
otherwise prohibited activities involving 
threatened wildlife under certain 
circumstances. Regulations governing 
permits are codified at 50 CFR 17.22, 
17.23, and 17.32. Such permits are 
available for scientific purposes, to 
enhance propagation or survival, or for 
incidental take in connection with 
otherwise lawful activities. The 
importation of a personal trophy, taken 
through a carefully managed sport 
hunting program that provides an 
economic incentive for the general 
conservation of the involved species, 
may in some case be considered to 
enhance the survival of that species. For 
threatened species, there are also 
permits for zoological exhibition, 
educational purposes, or special 
purposes consistent with the purposes of 
the Act. 

Public Comments Solicited 

The Service intends that any final rule 
adopted will be accurate and as 
effective as possible in the conservation 
of endangered or threatened species. 
Therefore, comments and suggestions 
concerning any aspect of this proposed 
rule are hereby solicited from the public, 
concerned governmental agencies, the 


scientific community, industry, private 
interests, and other parties. Comments 
particularly are sought concerning the 
following: 

(1) Biological, commercial, or other 
relevant data concerning any threat (or 
lack thereof) to the subject species; 

(2) The location of any additional 
populations of the subject species; 

(3) Additional information concerning 
the distribution and taxonomy of this 
species; 

(4) Current or planned activities in the 
involved areas, and their possible effect 
on the subject species; and 

(5) Details on the laws, regulations, 
and management programs covering 
each population of this species, 
particularly with regard to their 
adequacy in providing for sport-hunting 
that enhances the survival of the 
involved population. 

Final promulgation of the regulation 
on the subject species will take into 
consideration the comments and any 
additional information received by the 
Service, and such communications may 
lead to adoption of final regulations that 
differ substantially from this proposal. 
The Service again emphasizes that it 
will be actively seeking and evaluating 
information on the argali during the 
comment period, and that this review 
may result in classification of the entire 
species Ovis ammon, or any subspecies 
or population thereof, as endangerd, 
rather as threatened as here proposed. 
On the other hand, the final rule may 
exclude certain subspecies or 
populations from any classification. 
Interested parties are urged to consider 
such alternatives when examining the 
proposal and preparing their comments. 

The Endangered Species Act provides 
for a public hearing on this proposal, if 
requested. Requests must be filed within 
45 days of the date of the proposal, 
should be in writing, and should be 
directed to the party named in the above 
“addresses” section. 

National Environmental Policy Act 

The Service has determined that an 
Envionmental Assessment, as defined 
under the authority of the National 
Environmental Policy Act of 1969, need 
not be prepared in connection with 
regulations adopted pursuant to section 
4(a) of the Endangered Species Act, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register of 
October 25,1983 (48 FR 49244). 
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The primary author of this proposed 
rule is Ronald M. Nowak, Office of 
Scientific Authority. U.S. Fish and 


Wildlife Service. Washington. DC 20204 
(703-358-1708 of FTS 921-1708). 

List of Subjects in 50 CFR Part 17 

Endangered and threatened species. 
Exports. Imports, Reporting and 
recordkeeping requirements, 
Transportation, and Wildlife. 

Proposed Regulation Promulgation 

PART 17—[AMENDED] 

Accordingly, it is hereby proposed to 
amend part 17, subchapter B of chapter 
1, title 50 of the Code of Federal 
Regulations, as set forth below: 


1. The authority citation for part 17 
continues to read as follows: 

Authority: 16 U.S.C. 1301-1407; 16 U.S.C 
1531-1544; 16 U.S.C. 4201-4245; Pub. L 99- 
625,100 Stat. 3500; unless otherwise noted. 

2. it is proposed to amend S 17.11(h) 
by revising the entry under MAMMALS 
for the "Argali Ovis omrnon hodgseni" 
to read as follows: 

5 17.11 Endangered and threatened 
wildlife. 


(h) * ‘ • 


Speck?* 


Common name 


Scientific name 


historic range 


Vertebrate 

oootitaflon 

where Statu* When Rated 

endangered or 
threatened 


Critical 

habitat 


Speoal 

rules 


Mammals 


Argafi—--- Ov*s ammon ... Afghanistan, China, India, Entire_T t5, — NA NA 

Mongolia, Nepal, Paki¬ 
stan. U.S.SJ*. 

-- - - 

Dated: September 17,199a 
Richard N. Smith, 

Acting Director. Fish and Wildlife Service . 

[FR Doc. 90-23837 Filed lO-MX* 8:45 amj 
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ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 

Meeting 

agency: Advisory Council on Historic 
Preservation. 

action: Notice of meeting. 

summary: Notice is hereby given that 
the Advisory Council on Historic 
Preservation will meet on Wednesday, 
October 17,1990. The meeting will be 
held in the Rutledge and Heyward 
Rooms at the Mills House, 115 Meeting 
Street Charleston, South Carolina, 
beginning at 8:30 a.m. 

The Council was established by the 
National Historic Preservation Act of 
I960 (10 U.S.C. section 470) to advise the 
President and the Congress on matters 
relating to historic preservation and to 
comment upon Federal, federally 
assisted, and federally licensed 
undertakings having an effect upon 
properties listed in or eligible for 
inclusion in the National Register of 
Historic Places. The Council's members 
are the Architect of the Capitol; the 
Secretaries of the Interior. Agriculture, 
Housing and Urban Development 
Treasury, and Transportation; the 
Director, Office of Administration; the 
Chairman of the National Trust for 
Historic Preservation; the President of 
the National Conference of State 
Historic Preservation Officers; a 
Governor, a Mayor; and eight non- 
Federal members appointed by the 
President. 

The agenda for the meeting includes 
the following: 

I. Chairman's Welcomc/Opening 

II. Council Business 

III. Executive Director's Report 

IV. Section 106 Cases 

V. New Business 

VL Adjourn 

Note: The meetings of the Council are open 
to the public. If you need special 
accommodations due to a disability, please 
contact the Advisory Council on Historic 


Preservation, 1100 Pennsylvania Ave., NW„ 
room 009. Washington, DC 202-780-0503, at 
least seven (7) days prior to the meeting. 

FOR FURTHER INFORMATION CONTACT: 

Additional information concerning the 
meeting is available from the Executive 
Director, Advisory Council on Historic 
Preservation, 1100 Pennsylvania Ave., 
NW„ #009, Washington, DC 20004. 

Dated: October 2,1990. 

Robert D. Bush. 

Executive Director. 

[FR Doc. 90-23627 Filed 10-4-90; 8:45 am) 
BILLING CODE 4310-1CMl 


DEPARTMENT OF AGRICULTURE 

Cooperative State Research Service 

National Agricultural Research and 
Extension Users Advisory Ooard; 
Meeting 

According to the Federal Advisory 
Committee Act of October 0,1972 
(Public Law 92-463, 86 Stat. 770-776), the 
Office of Grants and Program Systems, 
Cooperative State Research Service, 
announces the following meeting: 

name: National Agricultural Research 
and Extension Users Advisory Board. 
date: November 7-10,1990. 

TIME: 1 p.m.-5 p.m., November 7,1990: 8 
a.m.-5 p.m., November 8,1990; 8 a.m.-5 
p.m., November 9,1990; 8 a.m.-12 noon, 
November 10.1990. 
place: Center for Disease Control, 
Atlanta, GA, November 7th, University 
of Georgia. Athens, GA. November 8th 
and 9th, Ramada Renaissance, Atlanta, 
GA, November 10th. 

TYPE of MEETING: Open to the public. 
Persons may participate in the meeting 
as time and space permit 
comments: The public may file written 
comments before or after the meeting 
with the contact person below. 
purpose: To review food safety 
programs at CDC, and food, fiber, and 
veterinary medicine programs at the 
Uni verity of Georgia and Agricultural 
Research Service regional laboratory. 
CONTACT PERSON FOR AGENDA AND 
MORE information: Marshall 
Tarkington. Executive Secretary, 
National Agricultural Research and 
Extension Users Advisory Board, room 
432-A, Administration Building, U.S. 
Department of Agriculture. Washington, 


DC 20250-2200; Telephone (202) 447- 
3684. 

Done in Washington, DC this 26th day of 
September 1990. 

|ohn Patrick Jordan, 

Administrator. 

[FR Doc. 90-23826 Filed 10-4-90; 8:45 am| 

BILUMQ COOE 3410-22-41 


DEPARTMENT OF AGRICULTURE 
Forest Service 

DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

Intent To Solicit Comments on Matters 
Relating to Subsistence Take of Fish 
and Wildlife on Public Lands In Alaska: 
Rural and Non~ftura! Determinations 

agency: Forest Service. USDA; Fish and 
Wildlife Service, Interior. 

action: Request for public comments. 

summary: The Federal Subsistence 
Board (Board), on behalf of the 
Department of Agriculture and 
Department of the Interior land 
managing agencies in Alaska, 
announces that it will be conducting 
meetings and is soliciting comments on 
the preliminary determinations of 
“rural" and "nonniral" under the 
process described in “Temporary 
Subsistence Management Regulations 
for Public Lands In Alaska" published in 
the Federal Register (55 FR 26114) on 
June 29,1990. 

dates: Written comments should be 
received by December 10,1990. Public 
meetings to receive comments will be 
held throughout Alaska during October 
and November. Widespread local 
announcement of these meetings will be 
provided as soon as possible. 

addresses: Comments should be 
addressed to the Chairman of the 
Federal Subsistence Board, c/o U.S. Fish 
and Wildlife Service, ATTN: Richard 
Pospahala, 1011 E. Tudor Road. 
Anchorage. Alaska 99503. 

FOR FURTHER INFORMATION CONTACT: 

Richard Pospahala. U.S. Fish and 
Wildlife Service. 1011 E. Tudor Road. 
Anchorage. Alaska 99503; telephone 
(907) 786-3447. 

SUPPLEMENTARY INFORMATION: Title VIII 
of ANILCA (10 U.S.C. 3111-3126) 
requires the Secretaries of Agriculture 
and the Interior to implement a program 
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to grant preference in favor of 
subsistence uses of fish and wildlife on 
public lands unless the State of Alaska 
implements a subsistence program 
consistent with ANILCA’s requirements. 
The State of Alaska had such a program 
that was found by the Department of the 
Interior to be consistent with ANILCA. 
In December 1989. however, the Alaska 
Supreme Court ruled in McDowell v. 
State of Alaska that the rural limitation 
in the State subsistence definition, 
which is required by ANILCA, violates 
the Alaska Constitution. The Court 
stayed the effect of the decision until 
July 1,1990. 

As a result of the decision, the 
Departments of Agriculture and the 
Interior were required to take over 
implementation of Title VIII of ANILCA 
on public lands on July 1,1990. The 
Federal Subsistence Board, as the 
managing entity, is starting the process 
of collecting public comments relating to 
a number of issues on subsistence 
management on public lands. Federal 
subsistence management would impact 
the subsistence use of fish and wildlife 
resources on public lands in Alaska 
managed by the Fish and Wildlife 
Service, National Park Service, Bureau 
of Land Management, Bureau of Indian 
Affairs, Forest Service, Air Force, Army 
and possibly other Federal land 
managing agencies. Coupled with the 
rural determinations process, special 
efforts will be made to collect comments 
on environmental effects, effects on 
subsistence users and resources, 
proposed "customary and traditional" 
determinations and comments on the 
adequacy of the present local advisory 
committee/regional council system as it 
relates to subsistence users. Comments 
w ill also be accepted on the existing 
Temporary Subsistence Management 
Regulations in order that the Board may 
begin drafting a set of proposed 
regulations to be published for public 
review at a later date. 

Rural and Non-Rural Determinations 

The definition of rural is a key 
element in the regulations. ANILCA did 
not define rural. The State has been 
struggling with the rural definition since 
p :ssnge of ANILCA. The Ninth Circuit 
Court of Appeals ruled in 1988 that the 
rural definition in the State’s 1988 
subsistence law is not consistent with 
ANILCA and the common meaning of 
the term rural. The legislative history' of 
ANILCA provides some insight. Senate 
Report 96-413 identified Anchorage, 
Juneau, Fairbanks and Ketchikan as 
examples of non-rural communities in 
1980 and Barrow, Kotzebue, Nome, 
Bethel and Dillingham ss examples of 


rural communities. It further states that 
the rural nature of such communities is 
not a static condition and can change. 

The Federal government recognizes 
that communities of the same size may 
vary greatly in character for a variety of 
reasons. Therefore, no eingle population 
number adequately serves as a dividing 
line between rural and non-rural 
communities. 

The process to determine rural is 
designed to incorporate the common 
meaning of rural and is based on two 
rebuttable presumptions. 

A community or area of less than 
2,500 population is deemed rural unless 
it exhibits characteristics of a non-rural 
nature or area or is part of an urbanized 
area. The number 2,500 was selected 
because it is the figure used by the U.S. 
Census Bureau to divide rural from non- 
rural. A community between 2,500 and 
7,000 bears no presumption as to its 
rural or non-rural status. Some 
communities that fall in this population 
range may have rural characteristics. 

Communities 7.000 or greater in 
population are presumed to be non- 
rural. The 7,000 population level was 
chosen because Ketchikan, the smallest 
of the non-rural communities mentioned 
in the Senate report, w T as approximately 
that size when ANILCA was passed and 
consequently is an indicator of 
Congressional intent. Communities in 
Aaska can approach and may exceed a 
population level of 7,000 and still be 
rural in character. 

This definition and process recognizes 
that population alone is not the sole 
indicator of a rural or non-rural 
community. This flexibility is consistent 
with approaches other Federal agencies 
have used to determine if communities 
are rural. Indicators which the Federal 
Subsistence Board will tentatively 
evaluate to decide if a community is 
rural or non-rural in character are: Fish 
and game use; development and 
diversity of the economy, demographics, 
transportation, communication, 
infrastructure, and educational and 
cultural institutions. 

The following communities/areas are 
tentatively proposed as nonrural. 
Communities which are grouped (below) 
are considered to be socially and 
economically inategrated. All 
communities or areas not listed are 
tentatively proposed as rural. 
Individuals, communities or 
organizations desiring to comment on 
the status of any community or area 
should provide data related to the 
indicators cited above. The Federal 
Subsistence Board will make their final 
determination on rural/nonrural status 
of communities and areas by December 


31,1990 after evaluating ail public 
comments. 

Tentatively Proposed Nonrural 
Communities/Areas in Alaska for the 
Determination of Subsistence Priorities 

Municipality of 

Anchorage 

Kenai Area......... (including Kenia, 

Soldotna, Sterling. 
Nikiski, Salamatof. 
Kalifonsky, Kasilof and 
Clam Gulch) 

Wasilla Area_ (including Palmer. 

Wasilla, Sutton, Big 
Lake, Houston and 
Bodenberg Butte) 

Fairbanks North 

Star Borough 

Juneau Area_ (including Juneau, West 

Juneau and Douglas) 

Ketchikan (including Clover Pass, 

Area. North Tongass 

Highway, Ketchikan 
East, Mountain Pass. 
Herring Cove, Saxman. 
Saxman East, and 
parts of Pennock 
Island) 

Kodiak Area. (including Kodiak city, 

the Coast Guard Base 
and Chiniak) 

City of Sitka. the contiguous developed 

area, the maintained 
road system and the 
inhabited islands in 
Sitka Sound. 

Homer Area....... (including Homer. 

Anchor Point. 
Kachemak City and 
Fritz Creek) 

Seward Area. (including Seward and 

Moose Pass) 

Valdez Area....... Valdez 

Adak 

This Request solicits comments 
specifically on the proposed "rural/ 
nonrural" determination. Comments 
should delineate where concerns exist, 
provide information and data to support 
any comment and suggest proposed 
changes. 

It remains the Federal government’s 
intention to work in close cooperation 
with the State. Title VIII allows 
reasonable regulations to provide access 
and to protect the viability of all wild 
renewable resources. The protection of 
wild renewable resources and the 
opportunity to utilize those resources on 
public lands by rural Alaskan residents 
for subsistence purposes are of 
paramount importance to the Federal 
government and to the public as a 
whole. 

Extensive public involvement will 
also be included in the development of 
the permanent regulations and annual 
setting of seasons and bag limits. The 
regulation writing effort will include a 
Request for Public Comment 
Announcement, a public comment 
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period and the acceptance of written 
and verbal comments throughout the 
process. 

Walter O. Stieglitz, 

Chairman, Federal Subsistence Board. 
Regional Director. US. Fish and Wildlife 
Service. For the Secretary of the Interior. 

Michael A. Barton, 

Regional Forester, US DA —Fires t Service. For 
the Secretary of Agriculture. 

[FR Doc. 90-23604 Filed 10-4-90; 8:45 am] 

BILLING CODE 4310-55-41 


Southeast Alaska Federal Lands 
Hunting Closure 

AGENCY: Forest Service, USDA; Fish and 
Wildlife Service. Interior. 

action: Notice. 

summary: By emergency order of the 
Federal Subsistence Management Board, 
moose hunting on Federal public lands 
within Alaska State Game Management 
Unit 5A is closed to all individuals 
except residents of Yakutat, Alaska 
from October 15—21,1990, to ensure a 
preferential opportunity for subsistence 
users. 

dates: The emergency closure is 
effective from October 15—21,1990. 

FOR FURTHER INFORMATION CONTACT: 
National Park Service, Yakutat Ranger 
Station. P.O. Box 137, Yakutat. AK 
99689, telephone (907) 784-3295: or. 
USDA-Forest Service, Yakutat Ranger 
District. P.O. Box 327. Yakutat, AK 
99689. telephone (907) 784-8359. 
SUPPLEMENTARY INFORMATION: As 
empowered by 50 CFR 100.17(b), and 36 
CFR 242.17(b), the Federal Subsistence 
Management Board has closed Federal 
public lands in Game Management Unit 
5A to the hunting of moose from 
October 15-21,1990, by all individuals 
except residents of Yakutat. Other 
individuals are prohibited from hunting 
moose on said lands during the 
designated seven day period. On 
September 19,1990, the Federal 
Subsistence Management Board took 
emergency action to amend the Federal 
subsistence season and bag limit 
restrictions for moose in Game 
Managemnt Unit 5A. The changes 
incorporated quotas of the concurrent 
Alaska State general hunting season in 
order to ensure the biological integrity of 
moose populations in the area. Because 
of the existence of an overall quota on 
the number of moose which could be 
taken in the unit, it also became critical 
that the Federal Board assure a 
preferential subsistence opportunity for 


rural Alaska residents with customary 
and traditional use of the resource— 
namely, residents of Yakutat. 

Title VIII of the Alaska National 
Interest Lands Conservation Act (16 
U.S.C. 3111-3126) requires that the 
Secretary of the Interior and the 
Secretary of Agriculture grant a 
preference in favor of subsistence uses 
of Bsh and wildlife resource on public 
lands. This action implements that 
requirement. 

Walter O. Stieglitz, 

Chairman. Federal Subsistence Management 
Board: Regional Director. US. Fish and 

Wildlife Services. 

Michael A. Barton, 

Regional Forester, USDA-Forest Service. 

(FR Doc. 90-23605 Filed 10-4-90; 8:45 am] 
BILLING CODE 4310-5S~M 


Newspapers Used for Publication of 
Legal Notice of Appealable Decisions 
for Intermountain Region, Utah, Idaho, 
Nevada, and Wyoming 

agency: Forest Service. USDA. 
action: Notice. 

summary: This notice lists the 
newspapers that will be used by all 
ranger districts, forests, and the 
Regional Office of the Interraountain 
Region to publish legal notice of all 
decisions subject to appeal under 38 
CFR 217. This action is necessary to 
implement the Secretary of Agriculture’s 
interim rule amending the Forest Service 
administrative appeal procedures, which 
was signed on February 28,1990, and 
was published in the Federal Register oil 
March 6,1990. The intended effect of 
this action is to inform interested 
members of the public which 
newspapers will be used to publish legal 
notices of decisions, thereby allowing 
them to receive constructive notice of a 
decision, to provide clear evidence of 
timely notice, and to achieve 
consistency in administering the appeals 
process. 

dates: Publication of legal notices in the 
listed newspapers will begin with 
decisions subject to appeal that are 
made on or after April 5,1990. The list of 
newspapers will remain in effect until 
October 1990 when another notice will 
be published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 

K. Dale Torgerson. Regional Appeals and 
Litigation Manager. Intermountain 
Region, 324 25th Street, Ogden, UT 
84401, phone (801) 625-5279. 

SUPPLEMENTARY INFORMATION: On 

February 26, 199a the Secretary of 


Agriculture signed an interim rule 
amending the administrative appeal 
procedures 36 CFR 217 of the Forest 
Service to require publication of legal 
notice in a newspaper of general 
circulation of all decisions subject to 
appeal. This newspaper publication of 
notices of decisions is in addition to 
direct notice to those who have 
requested notice in writing and to those 
known to be interested and affected by 
a specific decision. 

The legal notice is to identify: the 
decision by title and subject matter; the 
date of the decision; the name and title 
of the official making the decision; and 
how to obtain copies of the decision. In 
addition, the notice is to state the date 
i the appeal period begins which is the 
day following publication of the notice. 

The timeframe for appeal shall be 
based on the date of publication of the 
notice in the first (principal) newspaper 
listed for each unit. 

The newspapers to be used are as 
follows: 

Regional Forester, Intermountain Region 

For decisions made by the Regional 
Forester affecting National Forests 
in Idaho: 

The Idaho Statesman, Boise, Idaho 
For decisions made by the Regional 
Forester affecting National Forests 
in Nevada: 

The Reno Gazette-Journal, Reno, 
Nevada 

For decisions made by the Regional 
Forester affecting National Forests 
in Wyoming: 

Casper Star-Tribune, Casper, 
Wyoming 

For decisions made by the Regional 
Forester affecting National Forests 
in Utah: 

Standard-Examiner, Ogden, Utah 
For decisions made by the Regional 
Forester affecting all National 
Forests in the Intermountain Region, 
it will appear in: 

Standard-Examiner, Ogden, Utah 

Ashley National Forest 

Ashley Forest Supervisors decisions: 

Verna! Express, Vernal Utah 
Vernal District Ranger decisions: 

Vernal Express, VemaL Utah 
Flaming Gorge District Ranger for 
decisions affecting Wyoming: 

Casper Star Tribune, Casper. 
Wyoming 

Flaming Gorge District Ranger for 
decisions affecting Utah: 

VernaJ Express, Vernal, Utah 
Roosevelt and Duchesne District Ranger 
decisions: 
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Uintah Basin Standard, Roosevelt, 

Utah 

Boise National Forest 

Boise Forest Supervisor decisions: 

The Idcho Statesman, Boise, Idaho 
Mountain Home District Ranger 
decisions: 

Mountain Home News, Mountain 
Home, Idaho 

Boise District Ranger decisions: 

The Idaho Statesman, Boise, Idaho 
Idaho City District Ranger decisions: 

The Idaho City World, Idaho City, 
Idaho 

Cascade District Ranger decisions: 

The Advocate, Cascade, Idaho 
Lowinan District Ranger decisions: 

The Idaho City World, Idaho City, 
Idaho 

Fmnett District Ranger decisions: 

The Messenger-Index, Emmett, Idaho 

Bridger-Teton National Forest 

Bridger-Teton Forest Supervisor 
decisions: 

Casper Star-Tribune, Casper. 

Wyoming 

Jackson District Ranger decisions: 

Casper Star-Tribune, Casper. 
Wyoming 

Buffalo District Ranger decisions: 

Casper Star-Tribune, Jackson, 
Wyoming 

Big Piney District Ranger decisions: 
Casper Star-Tribune, Jackson, 
Wyoming 

P nedale District Ranger decisions: 
Casper Star-Tribune, Casper, 
Wyoming 

C reys River District Ranger decisions: 
Casper Star-Tribune, Casper. 
Wyoming 

kemmerer District Ranger decisions: 
Casper Star-Tribune, Casper. 
Wyoming 

Caribou National Forest 

Caribou Forest Supervisor decisions: 

Idaho State Journal, Pocatello. Idaho 
Soda Springs District Ranger decisions: 

Idaho State Journal, Pocatello, Idaho 
Montpelier District Ranger decisions: 

Idaho Stute Journal, Pocatello, Idaho 
Malad District Ranger decisions: 

Idaho State Journal, Pocatello, Idaho 
Pocatello District Ranger decisions: 
Idaho State Journal, Pocatello, Idaho 

Chaiiis National Forest 

Challis Forest Supervisor decisions: 

The Challis Messenger, Challis. Idaho 
Middle Fork District Ranger decisions: 

The Challis Messenger, Challis, Idaho 
Challis District Ranger decisions: 

The Challis Messenger, Challis, Idaho 
Yankee Ford District Ranger decisions: 

The Challis Messenger, Challis, Idaho 
Lost River District Ranger decisions: 


The Challis Messenger, Challis, Idaho 

Dixie National Forest 

Dixie Forest Supervisor decisions: 

The Daily Spectrum, St. George, Utah 
Pine Valley District Ranger decisions: 

The Daily Spectrum, St. George. Utah 
Cedar City District Ranger decisions: 

The Daily Spectrum, St. George, Utah 
Powell District Ranger decisions: 

The Daily Spectrum, St. George. Utah 
Escalante District Ranger decisions: 

The Daily Spectrum, St. George, Utah 
Taasdale District Ranger decisions: 

The Daily Spectrum, St. George. Utah 

Fishlake National Forest 

Fishlake Forest Supervisor decisions: 

Richfield Reaper, Richfield, Utah 
Lea District Ranger decisions: 

Richfield Reaper, Richfield, Utah 
Richfield District Ranger decisions: 

Richfield Reaper, Richfield, Utah 
Beaver District Ranger decisions: 

Beaver Press, Beaver, Utah 
Fillmore District Ranger decisions: 
Millard County Chronicle-Progress, 
Fillmore. Utah 

Humboldt National Forest 

Humboldt Forest Supervisor decisions: 

Elko Daily Free Press, Elko, Nevada 
Mountain City District Ranger decisions: 

Elko Doily Free Press, Elko, Nevada 
Jarbidge and Ruby Mountain District 
Ranger decisions: 

Elko Daily Free Press, Elko, Nevada 
Ely District District Ranger decisions: 

Ely Daily Times, Ely. Nevada 
Santa Rosa District Ranger decisions: 

Humboldt Sun, Winnemucca, Nevada 
Jarbidge District Ranger decisions: 

Twin Falls Times News, Twin Falls, 
Idaho 

Manti-Laeal National Forest 

Manti-Lasal Forest Supervisor decisions: 

Sun Advocate, Price, Utah 
Sanpete District Ranger decisions: 

Mt. Pleasant Py r ramind, Mt. Pleasant, 
Utah 

Ferron District Ranger decisions: 

Emery County Progress, Castle Dale, 
Utah 

Price District Ranger decisions: 

Sun Advocate, Price, Utah 
Moab District Ranger decisions: 

The Times Independent, Moab, Utah 
Monticeilo District Ranger decisions: 

The San Juan Record, Monticeilo, 

Utah 

Payette National Forest 

Payette Forest Supervisor decisions: 

Idaho Statesman, Boise, Idaho 
Weiser District Ranger decisions: 

Signal American, Weiser, Idaho 
Council District Ranger decisions: 
Council Record, Council, Idaho 


New Meadows, McCall, and Krassel 
District Ranger decisions: 

Stcr News, McCall, Idaho 

Salmon National Forest 

Salmon Forest Supervisor decisions: 

The Recorder-Hearld, Salmon, Idaho 
Cobalt District Ranger decisions: 

The Recorder-Herald, Salmon, Idaho 
North Fork District Ranger decisions: 

The Recorder-Herald, Salmon, Idaho 
Ferron District Ranger decisions: 

Emergy County Progress, Castle Dale, 
Utah 

Price District Ranger decisions: 

Sun Advocate, Price. Utah 
Moab District Ranger decisions: 

The Times Independent, Moab, Utah 
Monticeilo Districr Ranger decisions: 

The San Juan Record, Monticeilo, 

Utah 

Payette National Forest 

Payette Forest Supervisor decisions: 

Idaho Statesman, Boise, Idaho 
Weiser District Ranger decisions: 

Signal American, Weiser, Idaho 
Council District Ranger decisions: 

Council Record, Council, Idaho 
New Meadows, McCall, and Krassel 
District Ranger decisions: 

Star News, McCall, Idaho 

Salmon National Forest 

Salmon Forest Supervisor decisions: 

The Recorder-Herald, Salmon, Idaho 
Cobalt District Ranger decisions: 

The Recorder-Herald, Salmon, Idaho 
Noth Fork District Ranger decisions: 

The Recorder-Hearald, Salmon, Idaho 
Palisades District Ranger decisions: 

The Post Register, Idaho Falls. Idaho 
Teton Basin District Ranger decisions: 
The Post Register, Idaho Falls, Idaho 

Toiyabe National Forest 

Toiyabe Forest Supervisor decisions: 

Reno Gazette-Journal, Reno, Nevada 
Carson District Ranger decisions: 

Reno Gazette*Journal, Reno, Nevada 
Austin District Ranger decisions: 

Reno Gazette-Journal, Reno, Nevada 
Bridgeport District Ranger decisions: 
Mono County Review, Bridgeport. 
California 

Tonopah District Ranger decisions: 
Tcnopah Times/Bonanza, Tonopah. 
Nevada 

Las Vegas District Ranger decisions: 

Las Vegas Review Journal, Las Vegas, 
Nevada 

Unite National Forest 

Unita Forest Supervisor decisions: 

The Daily Herald, Provo, Utah 
Pleasant Grove District Ranger 
decisions: 

The Daily Herald, Provo. Utah 
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Heber District Ranger decisions: 

The Wasatch Wave, Heber City, Utah 

Spanish Fork District Ranger decisions: 

Payson Chronicle, Payson, Utah 

Wasatch-Cache National Forest 

Wasatch-Cache Forest Supervisor 
decisions: 

Salt Lake Tribune, Salt Lake City, 
Utah 

Salt Lake District Ranger decisions: 

Salt Lake Tribune, Salt Lake City, 
Utah 

Kamas District Ranger decisions: 

Salt Lake Tribune, Salt Lake City, 
Utah 

Evanston District Ranger decisions: 

Salt Lake Tribune, Salt Lake City, 
Utah 

Mountain View District Ranger 
decisions: 

Bridger Valley Pioneer, Mt. View, 
Wyoming 

Ogden District Ranger decisions: 

Ogden Standard Examiner, Ogden. 
Utah 

Logan District Ranger decisions: 

Logan Herald Journal, Logan, Utah 

Dated: September 27.1990. 

Robert C. Joslin, 

Deputy Regional Forester. 

[FR Doc. 90-23525 Filed 10-4-90; 8:45 am] 

BILLING COO£ 3410-11-M 


Soil Conservation Service 

Uinta Basin Salinity Control Unit 
Expansion, Utah 

AGENCY: Soil Conservation Service, 
USDA. 

action: Notice of intent to prepare an 
environmental impact statement. 

summary: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1989; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service. 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is being prepared for the 
Uinta Basin Salinity Control Unit 
Expansion, Duchesne, Uinta, and 
Wasatch Counties, Utah. 

FOR FURTHER INFORMATION CONTACT: 
Frank Holt, State Conservationist, Soil 
Conservation Service. P.O. Box 11350, 
Salt Lake City, Utah 84147-0350. 
telephone (801) 524-5050. 
SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project may cause significant local, 
regional, or national impacts cn the 
environment. As a result of these 


findings, Frank Holt, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are 
needed for this project. 

The project concerns a plan to 
improve water quality in the Colorado 
River system Alternatives under 
consideration to reach this objective 
include improved sprinkler irrigation 
systems, improved surface irrigation 
systems, and improved irrigation water 
management. 

A dbraft environmental impact 
statement will be prepared and 
circulated for review by agencies and 
the public. The Soil Conservation 
Service invites participation and 
consultation of agencies and individuals 
that have special expertise, legal 
jurisdiction, or interest in the 
preparation of the draft environmental 
impact statement. Meetings were held in 
Duchesne, Utah, in the Bureau of 
Reclamation conference room on 
Tuesday, March 27,1990, at 2 p.m. and 7 
p.m. and in Tabiona, Utah, at the town 
office on June 21,1990, at 7:30 p.m. to 
determine the scope of the evaluation of 
the proposed action. Further information 
on the proposed action, may be obtained 
from Frank Holt, State Conservationist, 
at the above address or telephone (801) 
524-5054. 

Dated: September 25.1990. 

Norm Priest, 

Deputy State Conservationist. 

[FR Doc. 90-23551 Filed 10-4-90; 8:45 am] 
BILLING CODE 2410-16-M 


an administrative review of that 
antidumping or countervailing duty 
order, finding, or suspended 
investigation. 

Opportunity To Request a Review 

Not later than October 31,1990. 
interested parties may request 
administrative review of the following 
orders, findings, or suspended 
investigations, with anniversary dates in 
October for the following periods: 


Antidumping Duty 
Proceedings 


Italy: Pressure Sensitive 
Plastic Tape (A-475-059).. 
Japan: Steel Wire Rope (A- 

588-045).. 

Japan: Tapered Roller 

Bearings, and Parts 
Thereof, Finished and 
Unfinished, Over 4 inches 

(A-588-604).. 

The People’s Republic of 
China: Barium Chloride 

(A-570-007).. 

The People's Republic of 
China: Shop Towels of 

Cotton (A-570-003)... 

Countervailing Duty Pro¬ 
ceedings: 

Brazil: Certain Agilcultural 
Tillage Tools (C-351-406). 
India: Certain Iron-Metal 

Castings (C-533-063). 

Iran: Roasted In-Shell Pis¬ 
tachios (C-507-601). 

New Zealand: Certain Steel 

Wire Nails (C-614-701). 

Sweden: Certain Carbon 
Steel Products (C-401- 

401).. 

Thailand: Certain Steel Wire 
Nails (C-549-701)_ 


Period 


10/01/89-09/30/80 

10/01/89-09/30/90 


10/01/89-09/30/90 

10/01/89-09/30/90 

10/01/89-09/30/90 

01/01/89-12/31/89 

01/01/89-12/31/89 

01/01/89-12/31/89 

01/01/89-12/31/89 

01/01/89-12/31/89 

01/01/89-12/31/89 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity To Request 
Administrative Review 

agency: International Trade 
Administration/Import Administration. 
Department of Commerce. 
action: Notice of opportunity to request 
administrative review of antidumping or 
countervailing duty order, finding, or 
suspended investigation. 

Background 

Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 
defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with S 353.22 or 355.22 of the Commerce 
Regulations, that the Department of 
Commerce (“the Department*) conduct 


Seven copies of the request should be 
submitted to the Assistant Secretary for 
Import Administration, International 
Trade Administration, room B-099, U.S. 
Department of Commerce, Washington, 
DC 20230. Further, in accordance with 
5 353.31 of the Commerce Regulations, a 
copy of each request must be served on 
every party on the Department’s service 
list. 

The Department will publish in the 
Federal Register a notice of “Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review”, for requests 
received by October 31.1990. 

If the Department does not receive by 
October 31,1990 a request for review of 
entries covered by an order or finding 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time ol 
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entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute, 
but is published as a service to the 
international trading community. 

Dated: October 1,1990. 

Joseph A. Spefrini, 

Deputy Assistant Secretary for Compliance . 
[FR Doc. 90-23074 Filed 10-4-90; 0:45 am] 

BILLING CODE 3S10-CS-M 


[A-5CS-614 and A-5G0-4Q7) 

Postponement of Preliminary 
Antidumping Duty Determinations: 
Polyethylene Terephthalate (“PET”) 
Film from Japan and the Republic of 
Korea 

AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 
action: Notice. 

SJftAMAftv: This notice informs the public 
that, pursuant to section 733(c)(1)(A) of 
the Tariff Act of 1930, as amended (the 
Act). (19 U.S.C. 1073b(c)(l)(A}), we are 
postponing our preliminary 
determinations as to whether sales of 
polyethylene terephthalete (PET) film 
from Japan and the Republic of Korea 
have been made at Jess than fair vahie 
until not later than November 23.1990. 
EFFECTIVE date: October 5.1990. 

FOR FURTHER INFORMATION CONTACT. 
Bradford Ward at (202) 377-5288. Office 
of Antidumping Investigations. Import 
Administration. International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: On 
September 24,1990, counsel for the 
petitioners requested that the 
Department postpone the preliminary 
determinations 20 days, in accordance 
with section 733(c)(lJ(A) of the Act. 

Accordingly, we are postponing the 
date of the preliminary determinatioins 
until not later than November 23.1990. 
The U.S. international Trade 
Commission Is being advised of this 
postponement in accordance with 
section 733(f) of the Act. 

This notice is published pursuant to 
section 733(c)(2) of the Act and 19 CFR 
353.15(d). 

Dated: September 27,1990. 

Marjorie A. Choriins, 

Acting Assistant Secretary for Import 
A dministrotion. 

[FR Doc. 90-23673 Filed 10-4-90; 0:45 am) 

efiUMO CODE 1510-OS-M 


[C-614-601J 

Steel Wire From New Zealand; Final 
Results of Countervailing Duty 
Administrative Review 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of final results of 
countervailing duty administrative 
review. ' _ 

SUMMARY: On August 10, 1990. the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on steel wire from New Zealand. We 
have now completed that review and 
determine the total bounty or grant to be 
zero for the period July 1. 1967 through 
June 30,1988. 

EFFECTIVE DATE October 5, 1990. 

FOR FURTHER INFORMATION CONTACT 

Al Jemmott or Paul McCarr, Office of 
Countervailing Compliance, 

International Trade Administration, U.S. 
Department of Commerce, Washington. 
DC 20230; telephone: (202) 377-2788. 
SUPPLEMENTARY INFORMATION: 

Background 

On August 16,1990, the Department of 
Commerce (the Department) published 
in the Federal Register (55 FR 33548) the 
preliminary results of its administrative 
review of the countervailing duty order 
on steel wire from New Zealand (51 FR 
31158; September 2,1986). The 
Department has now completed that 
administrative review in accordance 
with section 751 of the Tariff Act of 
1330, as amended (the Tariff Act). 

Scope of Review 

Imports covered by this review are 
shipments of New Zealand galvanized 
carbon steel wire, which is a round 
carbon steel wire coated or plated with 
zinc and 0.06 inch or more in diameter. 
During the review period, such 
merchandise was classifiable under 
items 609.4135 and 009.4325 of the Tariff 
Schedules of ihe United States 
Annotated (TSUSA). Such merchandise 
is currently classifiable tinder items 
7217.12.50, 7217.22.10 and 7217.32.10 of 
the Harmonized Tariff Schedule (HTS). 
The TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains disjxmitive. 

The review covers the period July 1, 
1987 through June 30,1988 and nine 
programs: (1) Export Performance 
Taxation Incentive; (2) Export Market 
Development Taxation Incentive; (3) 
South Island Electricity Concession 
Scheme; (4) export marketing assistance; 


(5) preferential treatment of exporters in 
granting import licenses; (8) research 
and development investment incentives; 
(7) regional development incentives; (8) 
special industrial development 
allowances; and (9) export and 
development financing from the 
Development Finance Corporation. 

Analysis of Comments Received 

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. 

Final Results of Review 

As a result of our review, we 
determine the total bounty or grant to be 
zero during the period July 1,1987 
through June 30.1988. 

Therefore, the Department will 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, all shipments of 
this merchandise exported on or after 
July 1,1987 and on or before June 30, 
1988. The Department will also instruct 
the Customs Service to waive cash 
deposits of estimated countervailing 
duties, as provided by section 751 (a)(1) 
of the Tariff Act, on all shipments of this 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of thi9 
notice. This deposit requirement shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 355.22. 

Dated: September 27.1990. 

Marjorie A. Choriins, 

Acting Assistant Secretary for Import 
Administration . 

[FR Doc. 90-23072 Filed 10-4-90; 8:45 am| 

BILLING CODE 3640-DS-li 


[Application No. 90-00010] 

Issuance of Export Trade Certificates 
of Review 

agency: International Trade 
Administration, Commerce. 
action: Notice of issuance of an Export 
Trade Certificate of Review. 

summary: The Department of 
Commerce has issued an Export Trade 
Certificate of Review to Georgia Wood 
Export Marketing Co-op. Inc ("GACO”). 
This notice summarizes the conduct for 
which certification has been granted. 
FOR FURTHER INFORMATION CONTACT. 
George Muller. Director, Office of Export 
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Trading Company Affairs, International 
Trade Administration, 202-377-5131. 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title III 
cf the Export Trading Company Act of 
1982 (15 U.S.C. 4001-21) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. The 
regulations implementing title III ore 
found at 15 CFR part 325 (1990) (50 FR 
1804, January 11,1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Department of Commerce to 
publish a summary of a Certificate in the 
Federal Register. Under section 305(a) of 
the Act and 15 CFR 325.11(a), any 
person aggrieved by the Secretary’s 
determination may. within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 

Description of Certified Conduct 

Export Trade Products 

Forest Products, including, but not 
limited to, wood and wood products, 
and excluding paper, cardboard, 
containerboard, and similar products. 

Export Trade Facilitation Services (as 
they relate to the export of Products) 

Marketing, selling, brokering, 
shipping, handling, common marketing 
and identification, consulting, 
international market research, 
advertising and sales promotion, trade 
show participation, insurance, product 
research and design, legal assistance, 
services related to compliance with 
customs requirements, transportation, 
trade documentation and freight 
forwarding, communication and 
processing of sales lead and export 
orders, warehousing, foreign exchange, 
financing, taking title to goods, and 
liaison with foreign government 
agencies, trade associations and 
banking institutions. 

Export Markets 

The Export Markets include all parts 
of the world except the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands). 

Members (in Addition to Applicant) 

Keadle Lumber Enterprises, Inc.; 
Langdale Forest Products Co.; Balfour 
Lumber Company, Inc.; Griffin Lumber 


Company, Inc.; Burgin Lumber 
Company, Ltd.; Collum’s Lumber Mill, 
Inc.; Southern Forest Industries, Inc.; 
Metcalf Lumber Company, Inc.; Claude 
Howard Lumber Company, Inc.; 
Richmond Lumber, Inc.; Evans Lumber 
Company, Inc.; Elliott Sawmilling 
Company, Inc.; T&S Hardwoods, Inc. 

Export Trade Activities and Methods of 
Operation 

To engage in Export Trade in the 
Export Markets, GACO and its Members 
are certified to engage in the following 
Export Trade Activities and Methods of 
Operation: 

1. GACO and its Members may enter 
into exclusive or non-exclusive 
agreements wherein GACO agrees to 
act as the Members' Export 
Intermediary. Exclusive agreements are 
those wherein GACO agrees not to 
represent entities other than the 
Members in the sale of Products and 
provision of Export Trade Facilitation 
Services in any Export Market 

2. GACO and its Members may meet 
to negotiate and agree on the terms of 
participation in each bid. invitation, or 
request to bid, or other sales opportunity 
in any Export Market, including, but not 
limited to, the price at which a Member 
will sell its Products for export, and the 
quantity of Products each Member will 
commit to the foreign sale or bid 
opportunity. During the course of such 
meetings, the following information may 
be exchanged; 

a. Information that is already generally 
available to the public. 

b. Information that is specific to a 
particular Export Market Including but not 
limited to. reports and forecasts of sales, 
prices, terms, customer needs, selling 
strategies and product specifications by 
geographic area, and by individual customers 
within the Export Market 

c. Information on expenses specific to 
exporting to a particular Export Market 
including, but not limited to, ocean freight to 
the terminal or port terminal or port storage, 
wharfage and handling charges, insurance, 
agents' commissions, export sales 
documentation and service, and export tales 
financing. 

d. Information on U3. and foreign 
legislation and regulations affecting sales to a 
particular Export Market 

e. Information on CACO's activities in the 
Export Markets, including, but not limited to. 
customer complaints and quality problems, 
visits by customers located in the Export 
Markets, and reports by foreign sales 
representatives. 

f. Information on supply and demand for 
Products in the Export Markets, including, but 
not limited to. the quantities of particular 
Products desired by export customers, the 
supply of such Products (based on domestic 
supply and demand) available for export 
trade, anticipated export prices, quality 


standards, packaging standards, and primary 
production schedules. 

g. Information on specific prices and 
quantities involved in specific domestic 
transactions furnished by each Member 
individually, on a confidential basis, to an 
independent entity not affiliated with any 
Member, who will use such information to 
compute averages and trends regarding 
domestic prices and quantities for disclosure 
to the Members in aggregated form. This 
independent entity shall not disclose to any 
Member the specific information furnished by 
any other Member. 

3. GACO may enter into exclusive or 
non-exclusive agreements with other 
Export Intermediaries for the sale of 
Products in the Export Markets. 
Exclusive agreements are those wherein 
the Export Intermediary agrees not ot 
represent entities other than GACO in 
the sale of Products and provision of 
Export Trade Facilitation Services in 
any Export market. 

4. GACO may enter into exlusive 
agreements with foreign customers of 
Products offered by GACO whereby the 
customer agrees not to purchase 
Products from entities other than GACO. 

5. GACO may discuss and agree on 
with its Members and/or Export 
Intermediary the export prices to be 
charged by GACO, its Export 
Intermediary or its Members for the sale 
of Products or Export Trade Facilitation 
Services directed to an Export Market or 
to a domestic or foreign exporter for 
ultimate sale in an Export Market. 

0. GACO may limit its membership. 

7. GACO may publish and distribute a 
list of export prices to be charged by 
GACO, its Export Intermediary or its 
Members. 

8. CACO may allocate orders for 
export sales, and divide profits form 
such sales, among its Members as 

C Dvided in the membership agreement 
tween GACO and its Members. 

9. GACO may purchase Products from 
its Members and non-Members for 
export to an Export Market or for sale to 
a domestic or foreign exporter for 
ultimate sale in an Export Market. 

10. GACO may provide Export Trade 
Facilitation Services to its Members of 
non-Members to facilitate the export of 
Products to Export Markets. This may 
be accomplished by GACO itself, or by 
agreement with Members or other 
parties. 

11. GACO and/or its Members may be 
forwarded to the appropriate individual 
Member requests for information 
received from a foreign government or 
its agent (including private pre-shipment 
inspection firms) concerning that 
Member’s domestic or export activities 
(including prices and/or costs), and if 
such individual Member elects to 
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respond, it shall respond directly to the 
requesting foreign government or its 
agent with respect to such information. 

12. GACO and/or its Members may 
refuse to provide Export Trade 
Facilitation Services or participation in 
the other activities described in the 
paragraphs above to non-Members. 

A copy of each certificate will be kept 
in the International Trade 
Administrations Freedom of 
Information Records Inspection Facility, 
room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 1023a 

Dated: October 1,19S0. 

George Muller, Director, 

Office of Export Trading Company Affairs. 
[FR Doc. 90-23671 Filed 10-4-90; 8:45 am) 

BILLING CODE 3510-DR-M 


National Oceanic and Atmospheric 
Administration 

[Modification No. 4 to Permit No. 436) 

Marine Mammals; Permit Modification: 
Dr. Daniel P. Costa (73D) 

Notice is hereby given that pursuant 
to the provisions of 5 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216], Scientific Research 
Permit No. 496 issued to the Center for 
Marine Studies, University of California, 
Santa Cruz, California 95064, on April 8, 
1985 (as modified) is further modified as 
follows: 

Section B.9 is changed to read: 

"B.9 The authority to "take" the marine 
mammals authorized herein shall extend 
from the date of issuance through June 30, 
1992. The terms and conditions of the Permit 
(Sections B and Q shall remain in effect as 
long as one of the marine mammals taken 
hereunder is maintained in captivity under 
the authority and responsibility of the Permit 
Holder- 

This modification becomes effective 
upon publication in the Federal Register. 

Documents pertaining to the Permit 
and modification are available for 
review in the following Offices: 

Office of Protected Resources, 
National Marine Fisheries Service, 1335 
East West Highway. Room 7324, Silver 
Spring. Maryland 20910; Director. 
Southwest Region, National Marine 
Fisheries Service, 300 South Ferry Street, 
Terminal Island, California 90731-7415. 

Dated: September 28,190a 
Nancy Foster, 

Director, Office of Protected Resources, 
National Marine Fisheries Service . 

[FR Doc. 90-23565 Filed 10-4-90; 8:45 am| 
B’LLING CODE 3SVS-22-U 


Patent and Trademark Office 

Meeting of Public Advisory Committee 
for Trademark Affairs 

agency: Patent and Trademark Office. 
action: Notice._ 

summary: In accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act (Public Law 92-463), 
announcement is made of the open 
meeting of the Public Advisory 
Committee for Trademark Affairs. 

DATE: The Public Advisory Committee 
for Trademark Affairs will meet from 10 

a.m. until 4 p.m. on November 13,1990. 
place: U.S. Patent snd Trademark 
Office, 2121 Crystal Drive, Crystal Park 
2. room 912, Arlington, Virginia. 

STATUS: The meeting will be open to 
public observation; seating will be 
available for the public on a first-come- 
first-served basis. Members of the public 
will be permitted to make oral 
comments of three (3) minutes each. 
Written comments and suggestions will 
be accepted before or after the meeting 
on any of the matters discussed. Copies 
of the minutes will be available upon 
request. 

MATTERS TO BE CONSIDERED: The 

agenda for the meeting is the Madrid 
Protocol. 

CONTACT PERSON FOR MORE 
information: For further information, 
contact Lynne Beresford, Office of the 
Assistant Commissioner for 
Trademarks, Room CPK2-910, Patent 
and Trademark Office, Washington, DC 
20231. Telephone: (703) 557-7464. 

Harry F. Man beck, Jr„ 

Assistant Secretary and Commissioner of 
Patents and Trademarks . 

[FR Doc. 90-23633 Filed 10-4-00; 8:45 am) 

BILLING CODE 3C10-16-U 


COMMITTEE FOR PURCHASE FROM 
THE BLIND ANO OTHER SEVERELY 
HANDICAPPED 

Procurement List 1990 Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to procurement list 

summary: This action adds to 
Procurement List 1990 a commodity and 
military resale commodities to be 
produced and a service to be provided 
by workshops for the blind or other 
severely handicapped. 

EFFECTIVE DATE: November 5.1990. 
addresses: Committee for Purchase 
from the Blind and Other Severely 


Handicapped, Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 

Beverly Milkman (703) 557-1145. 

SUPPLEMENTARY INFORMATION: On June 
29, July 20. and August 17,1990, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (55 FR 26738, 29047 
and 33746) of proposed additions to 
Procurement List 1990, which was 
published on November 3,1989 (54 FR 
46540). 

After consideration of the material 
presented to it concerning capability of 
qualified workshops to produce the 
commodity, military resale commodities 
and provide the service at a fair market 
price and impact of the addition on the 
current or most recent contractors, the 
Committee has determined that the 
commodity, military resale commodities 
and service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2 . 6 . 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodity, military resale 
commodities and service listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodity, military resale commodities 
and provide the service produced by the 
Government 

Accordingly, the following 
commodity, military resale commodities 
and service are hereby added to 
Procurement List 1990: 

Commodity 

Mask, Surgical 
6515-00-982-7493 

Military Resale Item No. end Name 

780 Apron, Child, Printed Design 
935 Ensembles, Christmas. Potholder and 
Towel 

Service 

Janitorial-Custodial (SH) 

U.S. Army Reserve Center 
Los Alamitos, California 

This action does not affect contracts 
awarded prior to the effective date of 
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tills addition or options exercised under 
those contracts. 

Beverly L. Milkman, 

Executive Director. 

[FR Doc. 90-23640 Filed 10-4-80; 8:45 am) 

BILLING COG£ W20-33-W 


Procurement List 1990 Proposed 
Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACT jon: Proposed Additions to 
Procurement List. 

summary: The Committee has received 
propc&ais to add to Procurement List 
1990 a commodity to be produced and a 
service to be provided by workships for 
the blind or other severely handicapped. 
COMMENTS MUST EE RECEIVED ON OR 
BEFORE: November 5,1900. 
addresses: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2,6. Its purpose is 
to provide interested persons sn 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodity and service 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodity and service to Procurement 
List 1990, which was published on 
November 3,1989 (54 FR 46540): 

Commodity 

Curtain Assembly 
2540-00-741-6339 

Service 

F ood Service Attendant 

Kirtland Air Force Base. New Mexico 

Beverly L Milkman, 

Executive Director. 

(FR Doc. 90-23641 Filed 10-4-90; 8:45 amj 

BILLING CODE M20-U-N 


COPYRIGHT ROYALTY TRIBUNAL 

[Docket No. 80 3-89JDJ 

1989 Jukebox Royalty Distribution 
Proceeding 

agency: Copyright Royalty Tribunal. 


action: Notice of no controversy; Notice 
of full distribution. 

summary: The Tribunal announces that 
no controversies exist concerning the 
distribution of the 1989 jukebox 
copyright royalty fund and orders a full 
distribution of the fund. 

DATES: Full distribution of the 1989 
jukebox fund shall take place October 
11,1990. 

FOR FURTHER INFORMATION CONTACT: 

Robert Cassler, General Counsel, 
Copyright Royalty Tribunal 1111 20th 
Street NW., suite *150, Washington, DC 
20036 (202-65T-5175). 

SUPPLEMENTARY information: During 
the month of January 1990, six parties 
filed timely claims to the 1939 jukebox 
royalty fund: ACEMLA, ASCAP, BMT, 
Carl DeMonbrun, 1BC, and SESAC. 

ASCAF, BM1 and SESAC, the three 
performing rights societies have agreed 
upon the distribution of the fund among 
themselves. On August 8,1990, 

ACEMLA informed the Tribunal that it 
had readied a settlement with ASCAP, 
BMI and SESAC, and was withdrawing 
it3 claim. On August 23,1990, IRC 
informed the Tribunal that it had 
reached a settlement with ASCAP, BMJ 
and SESAC, and was withdrawing its 
claim. 

By Motion, dated September 10,1990, 
ASCAP requested the Tribunal to 
dismiss Carl DeMonbruu's claim as 
duplicative of ASCAP’s claim, because 
it was asserted by sworn statement that 
Mr. DeMonbrun was a member of 
ASCAP during 1989. Mr. DeMonbrun has 
not answered ASCAPs motion, nor has 
the Tribunal, through its owns efforts, 
been able to contact Mr. DaMpnbrun. 
Accordingly, the Tribunal accepts 
ASCAP’s assertion that Mr. DeMonbrun 
was an ASCAP member during 1989 and 
orders that Mr. DeMonbrun’s claim be 
dismissed. 

Accordingly, no controversies exist 
concerning the distribution of the 1989 
jukebox copyright royalty fund and a 
full distribution of the fund is ordered 
for October 11,1990. 

Dated: October 2,1990. 

J.C. Argetsinger, 

Chairman . 

[FR Doc. 90-23613 Filed 10-4-90; 8:45 ami 

BILLING COO€ 14 tO-OS-M 


DEPARTMENT OF DZF&iSE 
Department of the Army 
Closed Meeting 

October 1,199a 

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 


(Public Law 92—463), announcement is 
made of the following committee 
meeting: 

Name of the committee: Army Science 
Board (ASB). 

Dates of meeting: 25-25 October 1990. 

Time: 0800-1730. 

Piece: Rancho Cucamonga, CA. 

Agenda: The Army Science Board 
study on ’’STINGER Reprogrammable 
Microprocessor (RMP),” will meet to 
review the program. This meeting will 
be closed to the public in accordance 
with section 552(c) of title 5, U.S.C., 
specifically paragraph (1) thereof, and 
title 5. U.S.C., Appendix 2, subsection 
10(d). The classified and unclassified 
matters and propriety information to ba 
discussed are so inextricably 
intertwined so as to preclude opening 
any portion of the meeting. The ASB 
Administrative Officer, Sally Warner, 
may be contacted for further 
information at (202) 895-0781/0732. 

Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 90-23606 Filed 10-4-90, 8:45 a raj 

BILLING CODE 3710-0S-U 


Meeting of the National Advisory Panel 
on the Educatfon of Handicapped 
Dependents 

agency: Department of Defense 
Dependents Schools (DoDDS), Office of 
the Assistant Secretary of Defense 
(Force Management & Personnel). 
action: Notice of meeting. 

summary: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Advisory Panel on the Education of 
Handicapped Dependents. This notice 
also describes the functions of the Panel. 
Notice of this meeting is required under 
the National Advisory Act This meeting 
is open to the public; however, due to 
space constraints, anyone wishing to 
attend should contact the Office of 
Dependents Schools (ODS) special 
education coordinator. 
dates: November 1-2,199a 
addresses: Compri Hotel 2700 
Eisenhower Avenue, Alexandria, VA. 
FOR FURTHER INFORMATION CONTACT! 
Mrs. Trudy Paul, Special Education 
Coordinator, DoDDS, 2481 Eisenhower 
Avenue. Alexandria, Virginia 22331- 
1100 (202/325-7810). 

SUPPLEMENTARY INFORMATION: The 
National Advisory Panel on the 
Education of Handicapped Dependents 
is established under section 613 of the 
Education for All Handicapped Children 
Act of 1975 (20 U.S.C. 1401, Public Law 
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94-142). The Panel is directed to: (1) 
Review information regarding 
improvements in services provided to 
handicapped students in DoDDS; (2) 
receive and consider the views of 
various parents, students, handicapped 
individuals, and professional groups; (3) 
review the findings of fact and decision 
of each impartial due process hearing; 
(4) assist in developing and reporting 
such information and evaluations as 
may aid DoDDS in the performance of 
its duties; (5) make recommendations 
based on program and operational 
information for changes in the budget, 
organization, and general management 
of the special education program, and in 
policy and procedure; (6) comment 
publicly on rules or standards regarding 
the education of handicapped children; 
and 17) submit an annual report of its 
activities and suggestions to the 
Director, DoDDS, by July 31 of each 
year. The Panel will review the 
following areas; Quality Indicators for 
special education program, staff 
development, administration, and 
budget. 

Dated: October 1,1990. 

L.M. Bynum, 

AJemate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 90-23624 Filed 10-4-90; 8:45 am] 

BILLING CODE 3810-01-11 


Office of the Secretary 

DIA Advisory Board, Closed Meeting 

agency: Defense Intelligencee Agrency 
Advisory Board. 

action: Notice of closed meeting. 

summary: Pursuant to the provisions of 
Subsection (d) of section 10 of Public 
Law 92-463, as amended by section 5 of 
Public Law 94-409, notice is hereby 
given that a closed meeting of a panel of 
the DIA Advisory Board has been 
scheduled as follows: 
oate: Tuesday, 13 November 1990 (8:30 
a.m. to 5 p.m.). 

addresses: The DLAC, Bolling AFB, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Lieutenant Colonel John G. Sutay, 

USAF, Chief, DIA Advisory Board, 
Washington, DC 20340-1328 (202/373- 
4930). 

SUPPLEMENTARY INFORMATION: The 

entire meeting is devoted to the 
discussion of classified information as 
defined in section 552b(c)(l), Title 5 of 
the IJ.S. Code and therefore will be 
closed to the public. Subject matter will 
be used in a special study on 
Countemarcotics. 


Dated: October 1,1990. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Office, Department of Defense. 

[FR Doc. 90-23625 Filed 10-4-90: 8:45 am] 

BILLING COOE 3810-01-N 


Department of the Air Force 

USAF Scientific Advisory Board; 
Meeting 

October 1,1990. 

The USAF Scientific Advisory Board 
Extension of Dormant Munitions Storage 
Life and Insensitive High Explosives 
Research and Development meeting 
previously scheduled for 18 A 17 
October 1990, from 8 a.m. to 5 p.m., at 
the Eglin and Tyndall AFBs FL (55 FR 
40003, October 1,1990), is rescheduled 
for 18 & 19 October 1990, respectively. 
The request for the closed meeting is 
based on the fact that discussions on 
classified defense matters listed in 
section 552(c) of title 5, United States 
Code, specifically subparagraph (1) 
thereof, and accordingly will be closed 
to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(703) 697-8845. 

Grace T. Rowe, 

Alternate Air Force Federal Register, Liaison 
Officer. 

[FR Doc. 90-23631 Filed 10-4-90; 8:45 am] 

BILLING CODE 39KMM-M 


Department of the Army 
Science Board, Closed Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory 7 Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army Science 
Board (ASB). 

Dates of Meeting: 22-24 October 1990. 

Time: 0900-1730 hours each day. 

Place: US Army ARDEC, Picatinny 
Arsenal, NJ. 

Agenda: The Army Science Board Ad Hoc 
Subgroup on Electromagnetic and 
Electrothermal Technologies will meet for 
updated briefings on the progress and 
changes to the program since November 1989. 
The meetings will include the finding profile 
and a working session to lay the groundwork 
for the final report to Congress. This meeting 
will be closed to the public in accordance 
with section 552(c) of title 5, U.S.C., 
specifically subparagraph (1) thereof, and 
title 5, U.S.C., appendix 2, subsecton 10(d). 
The classified and unclassified matters and 
proprietary information to be discuserd are 
so inextricably intertwined so as to preclude 
opening any portion of the meeting. The ASB 
Administrative Officer Sally Warner, may be 


contacted for further information at (202) 695- 
0781/0782. 

Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 90-23530 Filed 10-4-90; 8:45 am] 

BILLING CODE 3710-S-M 


Corps of Engineers, Department of 
the Army 

Deauthorization of Water Resources 
Projects 

agency: U.S. Army Corps of Engineers, 
DoD. 

action: Notice of project 
deauthorizations. 


summary: The Corps of Engineers is 
publishing the lists of water resources 
projects and separable elements of 
projects deauthorized on January 1, 

1990, and projects/separable elements 
removed from the deauthorization listr 
due to obligations of funds, 
continuations of authorization, or prior 
deauthorizations. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John Micik, Headquarters, U.S. 

Army Corps of Engineers, Attention: 
CECW-BA, Washington. DC 20314-1000. 
Tel. (202) 272-0705. 

SUPPLEMENTARY INFORMATION: The 

Water Resources Development Act of 

1986, Public Law 99-662, section 
1001(b)(1), 33 U.SA.C. 579(b)(1), required 
the Secretary of the Army to submit to 
the Congress by no later than November 
17,1987, a list of unconstructed water 
resources projects or separable elements 
of projects which had no obligations of 
funds for planning, design or 
construction during the prior ten full 
fiscal years. Unless funds were 
obligated by December 31,1989, the 
project/separable element would be 
deauthorized on January 1,1990. 
Notwithstanding this provision, the 
authorizations for four projects were 
specifically continued by the Water 
Resources Development Act of 1988, 
Public Law 100-676. 52(d), 102 Stat. 4045. 
Of the 360 projects/separable elements 
reported to Congress on November 16, 

1987, 303 were deauthorized on January 
1,1990. However, two of the 360 
reported had been specifically 
deauthorized on November 18,19S6, by 
the Water Resources Development Act 
of 1988. Pub. L. 99-662,1002,100 Stat. 
4204 et 8eq., and, therfore, required no 
action under sectiopn 1001(b)(1). 

Authority: This notice is required by the 
Water Resources Development Act of 1986, 
Pub. L 99-662,. § 1001(c), 33 U.S.C. 579a(c). 
and the Water Resources Development Act of 
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198ft, Pub. L. 100-676, section 52(e), 102 Stat. 
4045. 

Dated: September 18,1990. 


Approved. 

Robert W. Page, 

Assistant Secretary of the Army (Civil 
Works). 


Projects/Separable Elements Deauthorizeo on 1 Jan 90 


Prim. 

State 

Puri 

AK 

FC 

AL 

N 

AL 

FC 

AR 

FC 

AR 

FC 

AR 

FC 

AR 

FC 

AR 

FC 

AZ 

FC 

AZ 

FC 

AZ 

FC 

AZ 

FC 

CA 

BE 

CA 

N 

CA 

N 

CA 

FC 

CA 

BE 

CA 

FC 

CA 

BE 

CA 

FC 

CA 

FC 

CA 

BE 

CO 

FC 

CT 

N 

CT 

N 

DE 

N 

DE 

N 

DE 

N 

DE 

BE 

DE 

N 

FL 

FC 

FL 

FC 

FL 

N 

FL 

FC 

FL 

N 

FL 

N 

FL 

BE 

FL 

BE 

FL 

BE 

FL 

BE 

GA 

N 

HI 

N 

HI 

N 

HI 

N 

HI 

N 

HI 

N 

HI 

N 

HI 

N 

HI 

N 

IA 

FC 

ID 

MP 

ID 

FC 

ID 

MP 

ID 

FC 

ID 

FC 

ID 

FC 

IL 

N 

IL 

N 

IL 

N 

IL 

FC 

IL 

FC 

IL 

N 

IL 

N 

IL 

N 

M_ 

FC 

H. 

FC 

KS 

FC 

KS 

FC 

KY 

FC 

KY 

FC 

KY 

FC 

KY 

FC 


District project name 


NPA Little China River Dam.... 

SAM Gadsden to Rome Coosa River Channel 1945 Act. 

SAM Stpsey.. 


LMK Bayour Bartholomew AR and LA 1950 1966 Acts.. 

SWL Crooked Creek Lake Levee, AR_ 

LMK Grand Prairie-Baycu Meto. AR 


LMK Lower Arkansas River, AR South Bank.. 


LMK Posten Bayou AR sec. 201 auth. 1970 and 1976 Acts.- 

SPL Gita and Sait Rivers. Gillespie Dam to McDowell Dam- 

SPL Gila River-Cameteback Damsite to Salt Rrver, AZ_ 

SPL Pjial Creek. Gila County, 1962 Act...—.-... 

SPL Winslow and Vincinity, AZ_ 

SPN Humboldt Bay. Buhne Point_... 

SPN Lower San Francisco Bay.* 


SPL Newport Bay Harbor Orange Co. (uncomplete portion).. 

SPK Pajaro River FC 1966 Act Santa Cruz___ 

SPL Pcxrrt Mugu to San Pedro inactive portion_*_ 

SPK Sal.nas 1944 Act Monterey. CA.. 


SPN Santa Cruz County. Shoreline Prolection- 

SPK Sonoma Creek 1965 Ad Sonoma Co. Levees.. 
SPL Tahquitz Creek, CA.fl 


SPL Ventura Pierpont Gms-Sch. RepL Ventura Co.. 


MRO South Platte River, Denier-Fort Lupton-Fort Morgan. Co.. 

NED Connecticut River above Hartford, 1930 ACt_ 

NED Stamford Harbor. CT.. 


NAP Iww Del. River to Chesapeake Bay New Castle, and Cecil County.. 
NAP Murderkill River Kent Co. 7 Fort Channel_____ 


NAP Rehoboth Bay to Delaware Bay, Sussex Co, 1945 Ad. 

NAP Rehoboth Beach Indian River Inlet 1958 & 1962...... 

NAP St Jones River Kent Co. 1937 Ad.—. 

SAJ Central and S. FL (SW Dade Co., Area). 

SAJ Central and S. FL (Boggy Cr. Bas*n)- 

SAJ Centra) and S. FL (Small Boat Harbor)_ 

SAJ Four R. B. (Andote Rrver C-532, S-552). 

SAJ GIWW St Marks to Tampa Bay, FI.. 

SAJ Htllsboro Inlet (Broward County) FL.. 

SAJ Key West ... 

SAJ lido Key.. 


SAJ Mullet Key.. 

SAJ Virginia Key and Key Biscayne, 

SAS Savannah Harbor, Chatham County, GA.. 

POD Heeia-Koa Small, Boat Hbr. Oahu, HI_ 

POD Kailua Small Boat Hbr. Oahu. HI.. 


POD Kaunakakai Deep Draft Hbr, Molokai, HI... 
POD Kanunakakai Small Boat Hbr, Molokai, HI. 
POD Lahaina Sme» Boat Hbr, Maui, HI. 


PCD Maunalua Bay Small Boat Hbr, Oahu. HI.. 

POD Nawrliwili Deep Draft Hbr. Kauai. HI_ 

POD Reeds Bay Small Boat Hbr, Hawaii, HI_ 

MRO Lower Big Sioux River, IA and SO .. 


NPW Dworshak added units 5 and 6. ID.. 

NPW Hetse-Roborts Extension. Hcnrys Fork Unit 

NPW Lucky Peek Second Outlet_ 

NPW Mud Lake Area, ID 


NPW South Fork Clearwater River. ID.. 
NPW Weiser River. Weiser Area, ID- 


NCC Calumet Harbor and River, 62 Ad (uncomplete portion) _ 

NCC Calumet Harbor and River, 60 Act luncompleie portion) . 

NCC Calumet Hbr and RL 65 Ad (uncompteto protion) .. 

LMS Clear Creek D&LD. Illinois.. 


LMS East Cape Girardeau and Clear Geek, Illinois_ 

NCR Iffincis Waterway, Marseilles Canal...-___ 

NCR Mississippi River uncompleted units 9-Ft Channel.. 
NCR New Boston Small Boat Harbor. Mississippi River... 

NCR Peoria County Levees__-.. 

LMS Preston D&LD, Union County, Illinois . 


MRK Metvem and Pomona Lakes Rd impr, KS 1974 Ad... 
MRK Tuttle Creek Lake Road and Bridge, KS 1976 Act.. 
ORH Dover. KV LPP.. 

ORH Futterton, KY LPP— 

CRH Greenup, KY LPP.. 

ORL Lewi sport 1938 Ad Hancock Co Levee and Wan. 
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Projects/Separable Elements Deauthorized on 1 Jan 90— Continued 


District project name 


Prim. 

State 

Pui 

KY 

FC 

KY 

FC 

KY 

FC 

KY 

FC 

KY 

FC 

LA 

FC 

LA 

N 

LA 

N 

LA 

N 

LA 

N 

MA 

N 

MA 

N 

MA 

BE 

MA 

N 

MA 

BE 

MA 

N 

MA 

N 

MA 

N 

MA 

N 

MD 

N 

MD 

N 

MD 

N 

MD 

N 

MD 

N 

MD 

N 

MD 

N 

Ml 

FC 

Ml 

N 

Ml 

N 

Ml 

N 

Ml 

N 

Ml 

FC 

Ml 

N 

MN 

N 

MN 

N 

MO 

FC 

MO 

FC 

MO 

N 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 


ORL 

ORH 

ORL 

ORL 

ORH 

LMK 

LMN 

LMN 

LMN 

LMN 

NED 

NED 

NED 

NED 

NED 

NED 

NED 

NED 

NED 

NAB 

NAB 

NAB 

NAB 

NAB 

NAB 

NAB 

NCE 

NCE 

NCE 

NCE 

NCE 

NCE 

NCE 

NCE 

NCS 

MRK 

MRK 

MRK 

LMS 

LM5 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 


Newport-Wilders, KY 193S Act.. 
Normal. KY LPP.. 


Owensboro 1938 Act Daviess Co .. 


Southland 1938 Act Livingston Co Lev and Wall 
South Portsmouth, KY LPP 
Bayou Bartholomew. AR and LA 1950 Act. 

Bayou Lafourche and LaFourche Jump. LA Auxiliary Chi 
Bayou LaFourche and LaFourche Jump. LA Ml 0 to 14.6 

Bayou Segnette Jefferson Parish. LA 9ft Channel. 

Bayou Tec he, LAH 
Boston Harbor. MA 1945 Act. Suffolk Co 
Dorchester Bay and Neponset River, MA 
Nantasket Beach. MA sec 201 auth 1970 
Nantucket West Jetty. MA 1880 Act 
Plymouth town Beach. MA 1960 Act (reimb).. 

Taunton River, MA 1948 Act Anchorage. 

Taunton River, MA 1930 Act. 12 ft Channel. 

Wareham Harbor, Plymouth Co 1968 Act.. 

Westport River. Bristol Co. MA.. 


Betterton Harbor. Kent Co. 1958 Act.. 
Breton Bay, St Marys Co. 1902 Act 


Cambridge Harbor. Dorchester Co. 1948 Act.. 

Chester River, Queen Annes Co. 1873 Act.. 

Ocean City Harbor. Inlet and Sinepuxent Bay . 
Pocomoke River, Somerset and Worchester. 1954 Act.. 
Pocomoke River, Worchester Co. 1945 Act~H 
Battle Creek, Kalamazoo River AT.. 

Black River Harbor. Alcona Co _ 

Detroit River Trenton Channel . 


Great Lakes Connecting Channels, uncomplete portion.. 

Holland Hbr Entrance Channel (uncompiete portion) _ 

Kalamazoo River, at Kalamazoo __ 

Ontonagon Harbor, Ontonagon County ...... 

Dututh-Supenor Inner harbor ... . 

Harriet Island Harbor, MN. 


Chariton-Little Chariton Basins. MO inactive units 
Dry Fork and East Fork Lakes. Fishing River.. 

Gasconade River Navigation. MO .. 

1-38 Lake. Missouri .... 

Irondale Lake. Missoun.. 


Missouri River Levee system unit L-103 
Missouri River Levee system unit L-117 .. 
Missouri Rrver Levee system unit L-121. 
Missouri River Levee system unit L-124. 
Missouri River Levee system unit L-129., 
Missouri River Levee system unit L-134 
Missouri River Levee system unit L-137-139 
Missouri River Levee system unit L-145 
Missouri River Levee system unit L-154 
Missouri River Levee system unit L-157 
Missouri River Levee system unit L-164 
Missouri River Levee system unit L-175 
Missouri River Levee system unit L-191-196. 
Missouri River Levee system unit L-205 
Missouri River Levee system unit L-217 
Missouri Rivor Levee system unit L-256 


Missouri River Levee system unit L-353 
Missouri River Levee system unit L-357 
Missouri River Levee system unit L-36 
Missouri River Levee system unit L-362 
Missouri River Levee system unit L-392 
Missouri River Levee system unit L-419-426.. 
Missoun River Levee system unit L-435.. 
Missouri River Levee system unit L-51. 


Missouri River Levee system unit L-68-92.. 
Missouri River Levee system unit L-78 .|j| 
Missoun River Levee system unit L-94. 
Missouri River Levee system unit L-99.. 
Missouri River Levee system unit L-104. 
Missouri Rrver Levee system unit L-107„ 
Missouri River Levee system unit R-112. 
Missouri River Levee system unit R-150. 
Missouri River Levee system unit R-161 . 
Missouri River Levee system unit R-169 . 


Missouri River Levee system unit R-179-184.. 
Missouri River Levee system unit R-228. 
Missouri River Levee system unit R-240 . 
Missouri Rrver Levee system unit R-251 . 
Missouri River Levee system unit R-259 . 
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Pf.ojects/Separaele Elements Deauthorized on 1 Jan 90—Continued 


Prim. 

State 

Pui 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

FC 

MO 

N 

MO 

FC 

MO 

FC 

MO 

FC 

MS 

FC 

MS 

N 

MS 

FC 

MS 

FC 

NC 

N 

NC 

N 

ND 

FC 

ND 

FC 

ND 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NE 

FC 

NJ 

BE 

NJ 

BE 

NJ 

BE 

NJ 

N 

NJ 

BE 

NJ 

N 

NJ 

N 

NJ 

N 

NJ 

N 

NJ 

N 

NJ 

BE 

NJ 

BE 

NJ 

BE 

NJ 

BE 

NJ 

N 

NJ 

FC 

NJ 

N 

NJ 

N 

NJ 

N 

NJ 

N 

NJ 

BE 

f4J 

BE 

NJ 

N 

NM 

FC 

NY 

FC 

NY 

FC 

NY 

FC 

NY 

BE 

NY 

BE 

NY 

N 

NY 

N 

NY 

N 

NY 

N 


District project name 


MRK 

MRK 

MHK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

MRK 

LMS 

SAM 

LMK 

SAM 

SAM 

SAW 

SAW 

MHO 

NCS 

ncs 

MRO 

MRO 

MRO 

MRO 

MHO 

MRO 

MRO 

MRO 

MRO 

MRO 

M n O 

MRO 

MRO 

MHO 

MRO 

MRO 

MRO 

MRO 

MRO 

MRO 

MHO 

MRO 

MRO 

MRO 

NAP 

NAP 

NAP 

NaP 

NAP 

NAP 

NAN 

NAP 

NAP 

NAN 

NAP 

NAP 

NAN 

NAP 

NAN 

NAN 

NAP 

NAN 

NAN 

NAN 

NAP 

NAP 

NAN 

SWA 

NCB 

NCS 

NAN 

NCB 

NC9 

NCB 

NAN 

NAN 

NAN 


Missouri River Levee system unit R-263-2?0 _ 

Missouri River Levee system unit R-272 _.. 

Missouri River Levee system unit R-284 ___. 

Missouri River Levee system unit R-302 _ 

Missouri River Levee system unit R-336 .. 

Missouri River Levee system unrt R-361 . 

Missouri River Levee system unit R-42 . 

Missouri River Levee system unit R-512-613 . 

Missoun River Levee system unit R-55-59-61 

Missouri River Levee system unit R-70 _. 

Missouri River Levee system unit R-87 .-...... 

Osage River Navigation MO ...__.... 

Pattonsburg Lake. MO 1-35 highway relocation _ 

Pattonsburg Lake. MO town relocation __ 

Union Lake. Missouri ___—._ 

Noxubee ......_____....._... 


Pearl River. MS and LA (1966 MOD) ...... 

Tombigbee River AL and MS 1941 Act _ 

Westtork ________ 

AlWW-New River Onslow Co, NC ..... 

Wilmington Hartxy Widening and Deepening, NC . 

Eagle Bay Hignway Bridge, Missouri River Basin. ND .. 

Pembina River Lake. Cavalier Co.. ND _—_ 

Tongue River Lake. Pembina Co., ND .... 

Missoun River Levee syst unit R531 . 


Missouri River Levee syst unit R540. 

Missouri River Lev9e syst unit P.553...- 

M : $soun River Levee syst unit R555_ 

Missouri River Levee syst unit R577 _ 

Missouri River Levee syst unit R589 .... 

Missouri River Levee syst unit R6C3 __ 

Missouri River Levee syst unit R610 .... 

Missouri River Levee syst unit R623 . 

Missouri River Levee syst unit R644 _ 


Missouri River Levee syst unit R645 

Missouri River Levee syst unit R552 __ 

Missouri River Levee syst unit R661 _ 

Missouri River Levee syst unit R669 .. 

M'ssouri River Leveo syst unit R676 .. 


Missouri River Levee syst unit R682 ... 

Missouri River Levee syst unit R666 ___ 

Missouri River Levee syst unit R7Q3 _ 

Missouri River Levee syst unit R71 7.......... 

Missouri River Levee syst unit R719— .... 

Missouri River Levee syst unit R725 .. 

Missouri River Levee syst unit R728 .................. 

Missouri River Levee syst unit R742 .. 

Missouri River Levee syst unit R750 .—.„ 

Atlantic City 1954, 65 Acts—reimb ____ 

Barnegat Light Beach restor. 1950 Act ..... 

Cape May City, Cape May County, 1960 Act _ 

Delaware Rrv Phila to sea, 1945 Act __... 

Long Beach Island Beach restoration, 1960 Act . 

Manasqusn River. 1945 Act ..._... 

Matawan CR Monmouth Co, 1881 Act. 


Maurice River, Cumberland Co, 8 Ft, 1935 Act- 

New Jersey Intracoastal Waterway. 

Newark Bay Hackensack and Passaic.. 

North Wildwood. Cape May Co., 1960 Act_ 

Ocean City Beach restor, 1954 and 1960 Acts— 

Perth Amboy. 1965 Act__..._ 

Pt. Pleasant Beach to Seaside Park, 1956 Act— 
Ranway River. Middlesex and Union Counties .... 

Raritan and Sandy Hook Bay 1962 Act. 

Salem River, Salem Co 1925 Act- 


Shoal Harbor and Compton Creek .. 

Shrewsbury Monmouth Co 1950 Act— __ 

Shrewsbury River Monmouth Co 1965 Act . 

Stone Harbor. I960 Act reimb .. 

Ventnor. Margate and Longport 1960 Act- 


Way Cake Creek Monmouth Co.. 

Rio Grande, Espancla Valley unit. 

Caledonia Genesee River 1950 FC Act. 

Chittenango Creek and Tnbutarfes 1944 FC Act.. 

East Rockaway Inlet-Rock Inlet part 2.. 

Fairhaven Beach State Park 1958 R&H Act. 

Fort Niagara State Park sec 201. 1965 FC Act—. 

Hamlin Beach Harbor 1968 Act.-. 

Hempstead Harbor 1968 Act. 

Hudson River NYC to Albany 12 ft- 

Hudson River NYC to Albany 27 ft.- 
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Projects/Separable Elements Deauthorized on 1 Jan 90—Continued 


District project name 


NAN Lemon Creek Richmond Co _ 

NAN Manhasset Bay Nassau Co ___ 

NAN North Shore of Long Island ___ 

NAN Orowoc Creek. Suffolk Co ____..._ 

NCB Oswego Harbor 1930 Act deepen East Outer Hbf -—- 

NCB Port Bay 1950 RAH Act ___..___ 

NAN Port Jefferson Harbor 1968 Act _____ 

NAN Pod Jefferson Hbr Suffolk Co 1890 A 1930 _1___ 

NCB Selkirk Shores St. Pk. (uncomplete portion) 54 Act _______ 

NAN South EHenvillo _.................________ 

NAN Staten Island. Ft Wadsworth _______........ 

ORH Coal Grove Ohio LPP .-... 

NCB Conneaut Hbr 1966 RAH Act 6 ft Channel and Bkw _ 

ORP Eagle Creek Lake _____ 

NCB EastJake-Chayrin River 1965 FC Act ____ 

NCB Edgewater Park 1954 RAH Act ......-.. 

NCB Fairport Harbor 1960 RAH Act ......-.... 

NCB Fairport Harbor. OH (SEC 201) 1965 FC Act ____ 

NCB Huron Harbor 1962 Act Erie Co (breakwater) ____ 

NCB Lorain Harbor 1960. 65 RAH Acts uncompleted portion ___ 

NCB Ottawa River Harbor. OH sec 201, 1965 FC Act ...... 

ORH Utica Lake. OH- ....... 

NCB White City Park 1954 RAH Act .-.-.-.. 

NPW Catherine Creek Lake. OR ............. 

NPP Hayden Island Multnomah Co Levees ______ 

NPP John Day Additional Units OR A WA .-. 

NPP Peninsular Drainage Dist 2. Levee extension and raise __ 

NPP Siuslaw River—North Jetty 600 feet extension ...-.. 

NPP Tillamook Bay and Bar Hobsonville ______ 

NPP Umpqua Rrver-Scholfield River .-_____-. 

NPP Willamette River Basin Channel clearing ...-___ 

NAP Bethlehem. Northampton County .... 

NAP Delaware River Phita to Trenton. 1954 Act ..-.... 

NAP Delaware River. Phiiato-Sea Anchor., 1958 Act ...-. 

ORP Uniontown Fayette County Channel ---.. 

SAJ San Juan and vicinity __—_—__ 

SAS Broadway Lake. SC _______ _ 

SWA Alpine, Texas sec 281, auth 1974 ____ 

SWG Corpus Christ! Ship Channel 1913 Act Jetty _____ 

SWF Dam A—Jasper County, Neches ---- 

SWF East Fork Channel Improvement, increment No. 2 - 

SWF Elm Fork Fkxxtway. Texas 1965 Ad _ 

SWG Mill Creek Brazos River Austin Co 1948 Act --- 

SWF Navarro Mills Lake. TX—Road Relocation 1970 Ad .. 

SWG Navidad and Lavaca Rivers Jackson and Lavaca Cos ..-.-.-. 

SWA Pecos. Texas 1954 Ad ------ 

NAB Neabsco Creek Prince William Co 1881 Ad __-..- 

NAO Salem Church Lake 1968 Ad ____ 

NAN Bennington 1936 and 1941 Ad ___ 

NAN Otter Creek. Addison Co ___ 

NAN Rutland Otter Creek ___ 

NPP Columbia River at Mouth—Spur Jetty 9 ...... 

NPS Everett Harbor and Snohomish River, WA ..... 

NPS Grays Harbor and Chehaks River. WA ...—-- 

NPS Grays Harbor and Chehaks River. WA .—.... 

NPS Olympia Harbor WA. Thurston County .--- 

NPS Skagit River WA Avon Bypass ..--- 

NPP Wahkiakum Co did No. 4. Levee ext. and raise ______ 

NPS Wenatchee Canyons 1 and 2. WA . . ...... 

NCR Cassville Small Boat Harbor. Grant County -- — 

NCE Harbors of Washington Island ...—____...... 

NCE Konosha Harbor (uncomplete portion) --- 

NCE Lower Fox River, (uncomplete portion)____ 

NCE Manitowoc Harbor 1962 Act . — 

NCE Milwaukee Outer Harbor (uncomplete portion)_- 

NCE Norlhport Harbor -. — 

NCE Two Rivers Harbor, (uncomplete portion) __ 

ORH Leading Creek Lake. WV ____ 

ORH West Fork Lake. WV ___ 

MRO Buffalo, WY.___ 

MRO Sheridan, WY (Stage 111) .... 

Total: 303 



Prim. 

State 

Pur 

NY 

N 

NY 

N 

NY 

BE 

NY 

N 

NY 

N 

NY 

N 

NY 

N 

NY 

N 

NY 

BE 

NY 

FC 

NY 

FC 

OH 

FC 

OH 

N 

OH 

FC 

OH 

FC 

OH 

BE 

OH 

N 

OH 

N 

OH 

N 

OH 

N 

OH 

N 

OH 

FC 

OH 

BE 

OR 

FC 

OR 

FC 

OR 

MP 

OR 

FC 

OR 

N 

OR 

N 

OR 

N 

OR 

FC 

PA 

FC 

PA 

N 

PA 

N 

PA 

FC 

PR 

BE 

SC 

FC 

TX 

FC 

TX 

N 

TX 

N 

TX 

FC 

TX 

FC 

TX 

FC 

TX 

FC 

TX 

FC 

TX 

FC 

VA 

N 

VA 

FC 

VT 

FC 

VT 

N 

VT 

FC 

WA 

N 

WA 

N 

WA 

N 

WA 

N 

WA 

N 

WA 

FC 

WA 

FC 

WA 

FC 

Wl 

N 

Wl 

N 

Wl 

N 

Wl 

N 

Wl 

N 

Wl 

N 

Wl 

N 

Wl 

N 

WV 

FC 

WV 

FC 

WY 

FC 

WY 

FC 
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Protects/Separable Elements Removed From Deauthorization List Due to Obligations of Funds for Planning, Design 

or Construction— Continued 


District project name 

Prim. 

State 

Purpose 

N^A 

Long Lake Dam. 





AK 

MP 

LMM 

Augusta—Clarendon. Arkansas. 





AR 

FC 

SWL 

Bell Foley Lake, Ark. 1933 Act. 





AR 

FC 

LMM 

Clarendon Levee, Arkansas. 





AR 

FC 

LMM 

Section 6 Leveos, AR, LA. IL, MS. MO. 





AR 

FC 

SWL 

Village Creek. Ark. 1962 Act. 





AR 

FC 

MP 

SAIL 

White Piver Fish Hatchery, AR 1976 Act. 





AR 

N'FD 

Trumbull Lake. CT 1966 Act Pequonnock River. 





CT 

FC 

SAM 

Panama City Harbor FL. sec 201 auth 1972. 





FL 

N 

NOC 

Waukegan Harbor (section 201 auth).. 





IL 

N 

O'iL 

Big Pine Lake. IN 1965 Act... 





IN 

FC 

ORL 

B»g Walnut Lake, IN 1963 Act... 





IN 

FC 

ORL 

GreeofiekJ Bayou IN 1946 Act. 





IN 

FC 

ORL 

Island Levee, IN 1946 Act... 





IN 

FC 

ORL 

Lafaye:;* Laxe, IN 1965 Act. 





IN 

FC 

ORL 

BoonevtUe Lake 1938 and 1944 Acts. 





KY 

FC 

ORL 

Eagle Croek Lake 1962 Act. 





KY 

FC 

CRL 

Mcalpine L&D-Lou KY and 5nd Alter RR bridge. 





KY 

N 

ORL 

Mining City Lake 1938 Act Muhlenberg. 





KY 

FC 

ORL 

Red Rive/Lake 1962 Act PoweH Wolfe.... 





KY 

FC 

0«L 

West Point 1938 Act Hardin CO ___.._ 





KY 

FC 

LMK 

NED 

Red R Waterway. Shreveport, LA to D8ingerfield. TX_ 

Whitmanviile Lake, MA 1966 Act. 

— 

--- 

— 

— 

LA 

MA 

N 

FC 

NOE 

Menominee River arid Harbor________ 





Mi 

N 

MRK 

B aymer Lake, Shoal Creek, MO... 





MO 

FC 

MiK 

Brookfield Lake, Yellow Creek, MO....... 





MO 

FC 

MHK 

East Muddy Creek, MO._________... 





MO 

FC 

M rl K 

Lower Grand River, MO 1965 Act ... .. . 





MO 

FC 

MRK 

Mercer Lake 1965 Act 





MO 

FC 

MHK 

Mtsaoon River Levee system unrt L-100 .... 





MO 

FC 

MiK 

M. jsour; River Levee system unit L-142______ 





MO 

FC 

MR K 

Missouri River Levee system unit L-294...___...__ 





MO 

FC 

MRK 

Missouri River Levee system unit R-30,_.. ___ 





MO 

FC 

MRK 

Missouri Rrver Levee system unit R-328.. 





MO 

FC 

VRK 

M.esouri Rivei Levee system unit R-331... 





MO 

FC 

MRK 

Pattonsbu^g Lake 1965 Art... ______ 





MO 

FC 

MRK 

Ire-Tlnn l Aka 1966 Apt Grundy Ham^rm n»Tp<«. 





MO 

FC 

MRK 

Uoper Grand River 1965 Act. 





MO 

FC 

SAW 

Brunswick CO Bchs-Lonq Bch Portion- Berm. 





NC 

FC 

NCS 

Boise de Sioux and Red R. Wahpington and Breckenridge... 





ND 

FC 

M\P 

De Rrvc' Phila PA Trenton, sec 201, Tioga Marine.„. 





NJ 

N 

NOB 

Cleveland Harbor 1948 RAH An. 





OH 

N 

NC3 

Cleveland Harbor, OH 19ri8 Act. 





OH 

N 

SWT 

Boswell Lake, OK 1946 Act ..... . 





OK 

FC 

SWT 

Crulero Creek Oklahoma Co.....___........ 





OK 

FC 

SWT 

Denison Dam Pwr un* 3. 4, 5. OK, TX, 1933 Act......... 





OK 

MP 

SWT 

Sand Lake, OK 1962 Act. 





OK 

FC 

N^W 

Malheur Rsver, Willow Creek Unit OR..... 





OR 

FC 

SWG 

G*ww-Sabine Riv-Houslon Snip Channel. TX ~~ . 





TX 

N 

SWF 

Pecan Bayou take, Texas—19S8 Act..-. 





TX 

FC 

NAO 

Hampton Road* 19G5 Act... 





VA 

N 

Total: 51 






Projects/Separable Elements Removed From Deauthorization List Due to Continuation of Authorization by Law 


District project name 

Pftm. 

State 

Purpose 

SPN Monterey Harbor....^..... 

CA 

N 

NCC Chicago River 1946 Act................... . 

IL 

N 

MRO Ft Yates Highway Bridge, Missouri River Basin. ND. 

ND 

FC 

NAO James River 35-ft Chan 1962 Act...... .. . ......... 

VA 

N 

Total: 4 




Projects/Separable Elements on Deauthorization List Which Were Deauthorized on 13 Nov. 86 


District project name 

Prim. 

State 

Purpose 

NAO Pamunkey River 1945 Hanover and King .. .. .....„... 

VA 

N 

NAO Thimble Shoal Channel 1954 Act Chesapeake.. 

VA 

N 

Total: 2 

9 




Key lo Abbreviations 

LMM 

Memphis District 

LMK 

Vicksburg District 

LMV Lower Mississippi Valley 

LMN 

New Orleans District 

MRD 

Missouri River Division 

Division 

LMS 

St. Louis District 

MRK 

Kansas City District 
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MRO Omaha District 
NED New England Division 
N AD North A tlan tic Division 
NAB Baltimore District 
NAN New York District 
NAO Norfolk District 
NAP Philadelphia District 
NCD North Central Division 
NCB Buffalo District 
NCC Chicago District 
NCE Detroit District 
NCR Rock Island District 
NCS St. Paul District 
NPD North Pacific Division 
NPA Alaska District 
NPP Portland District 
NPS Seattle District 
NPW Walla Walla District 
ORD Ohio River Division 
ORH Huntington District 
ORL Louisville District 
ORN Nashville District 
ORP Pittsburgh District 
POD Pacific Ocean Division 
SAD South A tlan tic Di vision 
SAC Charleston District 
SAJ Jacksonville District 
SAM Mobile District 
SAS Savannah District 
SAW Wilmington District 
SPD South Pacific Division 
SPL Ix)s Angeles District 
SPK Sacramento District 
SPN San Francisco District 
SWD South western Di vision 
SWA Albuquerque District 
SWF Fort Worth District 
SWG Galveston District 
SW'L Little Rock District 
SWT Tulsa District 

Purpose 

N Navigation 
BE Beach Erosion Control 
FC Flood Control 
MP Multiple Purpose Power 
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DEPARTMENT OF ENERGY 

Intent To Prepare an Environmental 
Impact Statement and Conduct Public 
Scoping Meetings for the Proposed 
Heaty Clean Coal Project 

agency: U.S. Department of Energy 
(DOE). 

action: Notice of Intent (NOI) to 
prepare and Environmental Impact 
Statement (EIS), and to conduct three 
public scoping meetings to assess the 
environmental effects of the 
construction and operation of a 


proposed new 50-megawatt coal fired 
power generating facility known as the 
Healy (Alaska) Clean Coal Project. 

summary: DOE announces its intent to 
prepare an EIS pursuant to the National 
Environmental Policy Act (NEPA) of 
1969. as amended, to evaluate the 
environmental impacts of the proposed 
construction and operation of a new 
coal-fired power plane in Healy. Alaska. 
As one of the proposals selected under 
Round III of the Clean Coal Technology 
(CCT) Program, the Healy Clean Coal 
Project would demonstrate the 
combined removal of sulfur dioxide, 
oxides of nitrogen, and particulate 
matter from a 50-megawatt electric 
power plan using innovative integration 
of advanced combustion and flue gas 
cleanup technologies. The proposed 
action is the cost-shared Federal funding 
of the project by DOE to demonstrate 
the economic viability and 
environmental acceptability of the 
technologies. The FJS will consider 
reasonable alternatives to the proposed 
action, as well as the no-action 
alternative and the proposed project. 
Preparation of the EIS will be in 
accordance with NEPA, the Council on 
Environmental Quality (CEQ) NEPA 
regulations (40 CFR parts 1500-1506). 
and the DOE NEPA guidelines (52 FR 
47662). The purpose of this NOI is to 
invite public participation in the process 
that DOE will follow to comply with 
NEPA and to solicit public comments on 
the proposed scope and content of the 
EIS. 

INVITATION TO comment: To ensure that 
the full range of issues related to this 
proposal are addressed, DOE invites 
comments on the proposed scope and 
content of the EIS from all interested 
parties. Written comments or 
suggestions to assist DOE in identifying 
significant environmental issues and the 
appropriate scope of the EIS will be 
considered in preparing the draft EIS 
and should be postmarked by November 
5.1990. to Dr. Earl W. Evans. 
Environmental Project Manager. 
Pittsburgh Energy Technology Center. 
U.S. Department of Energy, P.O. Box 
10940, Pittsburgh, PA 15236, Tel. (412) 
892-5709. Written comments 
postmarked after that date will be 
considered to the degree practicable. 

DOE will also hold public scoping 
meetings in which agencies, 
organizations, and the general public are 
invited to present oral comments or 
suggestions. Locations, dates, and times 
for the scoping meetings are provided in 
the section of this notice entitled 
“SCORING MEETINGS.” Written and oral 
comments will be given equal weight 
and will be considered in determining 


the scope of the draft EIS. The draft EIS 
Is expected to be completed in July 1991. 
at which time its availability will be 
announced in the Federal Register, and 
public comments will again be solicited. 
Comments on the draft EIS will be 
considered in preparing the final EIS. 
Requests for copies of the draft and/or 
final EIS, or questions concerning the 
project, should be sent to Dr. Earl W. 
Evans at the above address. For general 
inforamtion on the LIS process, please 
contact Ms. Carol M. Borgstrom, 

Director, Office of NEPA Oversight (EH- 
25), U.S. Department of Energy. 1000 
Independence Avenue SW.. 

Washington, DC 20565. Tel. (202) 586- 
4600. 

BACKGROUND AND NEED FOR THE 
PROPOSED ACTION: On September 27, 
1988, Public Law No. 100-446. “An Act 
Making Appropriations for the 
Department of the Interior and Related 
Agencies for the Fiscal Year Ending 
September 30.1989, and for Other 
Purposes,” wa9 signed into law. Among 
other things, the Act provided funding to 
DOE to cost-share the design, 
construction, and operation of CCT 
projects that demonstrate the feasibility 
of technologies capable of achieving 
significant reductions in the emissions of 
sulfur dioxide and/or the oxides of 
nitrogen from existing facilities to 
minimize environmental impacts such as 
transboundary and interstate pollution, 
and/or providing for future energy needs 
in an environmentally acceptable 
manner. 

On May 1.1989, DOE issued Program 
Opportunity Notice (PON), Number DE- 
PS01-89FE61825 for Round III of the 
CCT program, soliciting proposals to 
conduct cost-shared CCT projects to 
demonstrate innovative, energy- 
efficient, clean coal technologies that 
are capable of being commercialized in 
the 1990s. The Healy Clean Coal Project 
was one of 13 projects selected from 
among the 48 proposals received. 

Proposed Action: The Healy Clean 
Coal Project is a new 50-megawatt coal- 
fired power generating facility being 
proposed for construction and operation 
at Healy, Alaska, by the Alaska 
Industrial Development and Export 
Authority (AIDEA) in cooperation with 
DOE under the CCT program. AIDEA 
has assembled a team comprised of the 
following: Golden Valley Electric 
Association, Inc. (GVEA); the Alaska 
Energy Authority; Usibelli Coal Mine. 
Inc.; Stone & Webster Engineering 
Corporation; TRW, Inc.; and Joy 
Technologies, Inc., to design, build, and 
operate the power plant. The plant is 
proposed to be located adjacent to 8n 










Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Notices 


40913 


existing 25-megawatt conventional 
pulverized coal unit owned and 
operated by GVEA in a rural area along 
the Nenana River at Healy. Coal will be 
supplied by the Usibclli Coal Mine 
located about 4 miles north of the 
proposed site. This site is located 
approximately 4 miles to the north of a 
border with Denali National Park. 

The new facility would be based on 
an innovative power plant design which 
features integration of an advanced 
combustor and heat recovery system 
coupled with both high and low 
temperature emission control processes. 
The combustion technology to be 
demonstrated is TRW*s entrained 
combustion system with limestone 
injection, providing capture of a 
substantial quantity of the sulfur dioxide 
in the flue gas. Flue gas from the TRW 
entrained combustor is expected to 
contain lower concentrations of sulfur 
dioxide and oxides of nitrogen than flue 
gas from conventional combustion. The 
post-combustion technology to be 
integrated with the advanced combustor 
is the Joy Technologies, Inc., spray dryer 
absorber for a second stage of sulfur 
dioxide removal. 

Alternatives: Under its authority 
pursuant to Public Law 100-446, DOE is 
presented with only two alternatives: (1) 
to cooperatively fund the proposed 
project; and (2) to decline to fund it (the 
"no action’* alternative). In the latter 
case, the project would not contribute to 
the objective of the CCT program, which 
i9 to make available to the U.S. energy 
marketplace a number of advanced, 
more efficient, economically feasible, 
and environmentally acceptable, coal 
technologies. Under the "no action** 
alternative, the facility probably would 
not be constructed and operated; 
therefore, potential environmental 
impacts resulting from the project would 
not occur. 

DOE acknowledges the obligation to 
examine reasonable alternatives which 
are beyond its immediate authority to 
implement, but which could also meet 
the objectives of the CCT Program. DOE 
is requesting public comment on 
reasonable alternatives to the Healy 
Clean Coal Project. 

A Final Programmatic Environmental 
Impact Statement (PEIS) for the CCT 
Program was issued by DOE in 
November 1989 (DOE/EIS-0146). Two 
alternatives were evaluated in the PEIS: 

(1) Hie "no action** alternative, which 
essumed that the CCT Program was not 
continued and that conventional coal- 
fired technologies with flue gas 
desulfurization and NO, controls to 
meet New Source Performance 
Standards would continue to be used; 
and (2) the proposed action, which 


assumed that CCT projects were 
selected and funded, and that 
successfully demonstrated technologies 
would undergo widespread 
commercialization by the year 2010. 
IDENTIFICATION OF ENVIRONMENTAL 
ISSUES: The following issues associated 
with the construction and operation of 
the Healy Clean Coal Project will be 
considered in detail by DOE during its 
evaluation. This list is neither intended 
to be all inclusive, nor is it a 
predetermination of potential impacts. 
Additions to or deletions from this list 
may occur as a result of the scoping 
process. 

(1) Air Quality (including potential 
visibility impairment at Denali 
National Park) 

(2) Surface Water Quality 

(3) Groundwater Quality 

(4) Waste Management 

(5) Ecological Habitat 

(6) Noise 

(7) Socioeconomic Impacts 
Issues that are not considered 

significant will be discussed in less 
detail, or as appropriate to clarify and 
distinguish impacts among alternatives. 
SCOPJNG meetings; In addition to 
receiving written comments, DOE will 
conduct public scoping meetings to 
assist DOE in determining the 
appropriate scope of the EIS and the 
significant environmental issues to be 
addressed. Three meetings are 
scheduled, as follows: 

(1) Tri-Valley Community Center 
Auditorium, Mile 249 Parks Highway, 
P.O. Box 148, Healy, Alaska 99743, 
Date: October 22,1990, Time: 7:00 p.m. 
to 11:00 p.m., 

(2) Noel Wien Public Library, 1215 
Cowles Street, Fairbanks, Alaska 
99701, Date: October 23. 199a Time: 
7:00 p.m. to 11:00 p.m. 

(3) Service High School Little Theater, 
5577 Abbott Road, Anchorage, Alaska 
99507, Date: October 24,1990, Time: 
7:00 p.m. to 11:00 p.m. 

The purpose of the scoping meetings 
is to offer all interested persons the 
opportunity to comment orally on the 
proposed content and scope of the EIS. 
Requests to speak at the scoping 
meetings should be addressed to Dr. 

Earl W. Evans at the address listed in 
the section of this notice entitled 
"invitation TO COMMENT,’* postmarked 
no later than October 15,1990. 

DOE will designate a presiding officer 
to chair the meeting. The meetings will 
not be conducted as evidentiary 
hearings, and there will be no 
questioning of the speakers; however, 
the presiding officer may ask for 
clarification of statements made to 
ensure that DOE fully understands the 


comments and suggestions. The 
presiding officer will establish the order 
of speakers and provide any additional 
procedures necessary for conduct of the 
meetings. To ensure that all persons 
wishing to make presentations may be 
heard, a five minute limit has been 
established for each speaker, with 10 
minutes permitted for those representing 
groups. Speakers who wish to provide 
further information for the record should 
submit 9uch information to the address 
listed in the section of this notice 
entitled "iNvrTATJON to comment," 
postmarked no later than November 5, 
1990. Comments postmarked after that 
date will be considered to be degree 
practicable. Individuals who do not 
make an advance arrangement to speak 
may register and request to speak at tha 
time of the meetings. After all previously 
scheduled speakers have been given an 
opportunity to make their presentations, 
an opportunity will be provided to the 
new registrants to speak, a9 time 
permits. DOE reserves the right to 
change the dates, times, and locations of 
the meetings and the procedures for the 
conduct of the meetings, if necessary. 
Notification of changes in dates, times, 
and locations will be announced by 
advertisements placed in the 
appropriate news media. 

DOE will prepare transcripts of tire 
scoping meetings. The public may 
review the transcripts and related 
reference material on this project at the 
DOE Public Reading Rooms and local 
libraries during normal business hours. 
The locations where Healy Clean Coal 
Project documents are available are as 
follows: 

U.S. Department of Energy, Freedom of 
Information Reading Room, room 1E- 
190, Forrestal Building, 1000 
Independence Avenue SW., 
Washington, DC 20585, Tel. No. (202) 
586-6020 

Rocky Flats Area Office, c/o Front 
Range Community College, 3645 West 
112th Avenue, Westminster, CO 
80030. Tel. No. (303) 469-4435 
The Federal Building, room No. 825, P.O. 
Box 020050, Juneau, AK 99802-0050. 
Tel. No. (907) 586-7405 
Tri-Valley Community School Library, 
P.O. Box 40a Healy. AK 99743. Tel. 

No. (907) 683-2507 

Z.J. Loussac Library, 3600 Denali Street, 
Anchorage, AK 99503. Tel. No, (907) 
261-2975 

Fairbanks North Star Borough Library, 
1215 Cowles Street, Fairbanks, AK 
99701. Tel. No. (907) 452-5177 
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Signed in Washington, DC, this 3rd day of 
October 1990, for the United States 
Department of Energy. 

Paul L. Ziemer, 

Assistant Secretary, Environment, Safety and 
Health. 

[FR Doc. 90-23789 Filed 10-4-90; 8:45 am] 
BILLING CODE S450-G1-M 


DOE High Priority Defense Nuclear 
Facilities; Design, Construction, 
Operation and Decommissioning 
Standards; Supplemental Response to 
Recommendation 90-2 of the Defense 
Nuclear Safety Board; Correction 

On Thursday, September 27,1990 (55 
FR 39500), The Department of Energy 
published a notice of a supplemental 
response of the Secretary of Energy to 
Recommendation 90-2 of the Defense 
Nuclear Facilities Safety Board. An 
attachment to the document setting forth 
the Departments response was 
inadvertently omitted. This document 
corrects that omission. 

Dated: October 1,1990. 

Steven M. Blush, 

Director. Office of Nuclear Safety. 

Codes and Standards Identification, 
Adequacy, and Implementation 
Supplemental Response and 
Implementation Plan 

1.0 Introduction 

1.1 Supplemental Response to 
Recommendation 90-2 

In supplemental response to Defense 
Nuclear Facilities Safety Board (DNFSB) 
Recommendation 90-2, the Department 
of Energy (DOE) will: 

(1) Identify the specific standards which 
the DOE considers apply to the design, 
construction, operation and decommissioning 
of defense nuclear facilities of DOE 
(including all applicable Departmental 
orders, regulations, and requirements) at the 
following defense nuclear facilities: 

• Savannah River Site: K, L, and P 
Reactors; 

• Rocky Flats Plant: Buildings 371, 374, 559, 
707. 771, 774, 776, 777, and 779; 

• Hanford Site: Plutonium Finishing Plant; 
PUREX Facility, together with associated 
waste processing and storage facilities; N 
Reactor (including decommissioning); and K 
Reactor Storage Basins; and 

• Waste Isolation Pilot Plant (WIPP). 

(2) Provide DOE's views on the adequacy 
of the standards identified in the above 
process for protecting the public health and 
safety at the defense nuclear facilities 
referred to, and determine the extent to 
which the standards have been Implemented 
at these facilities. 

1.2 Background 

In prior years, DOE conducted its 
defense related nuclear operations as an 


oversight organization with respect to its 
operating contractors. In keeping with 
this management approach, individual 
contractors at defense programs 
facilities were responsible for 
formulating, selecting, and administering 
standards controlling design, 
construction, and conduct of operations. 
Due to the dearth of nuclear industry 
standards when these facilities were 
constructed and First operated, these 
contractors had to knowledgeably apply 
non-nuclear industry standards and, in 
many cases, formulate appropriate 
detailed technical standards to address 
their unique applications. As a result of 
isolation from commercial nuclear 
power and other industries, modem 
practices and standards were often not 
assessed or adopted as they became 
available. These are some of the reasons 
a well-documented body of codes and 
standards has not been maintained for 
DOE’s defense nuclear facilities. 

Recently, DOE transitioned to a more 
assertive management organization. 
Consistent with this approach, facility 
operations have become the subject of 
DOE orders controlling their design, 
construction, operation, and 
decommissioning. In recognition of the 
excellent resources available, DOE is 
attempting to utilize nationally available 
consensus codes and standards as aids 
in achieving its mission. These DOE 
orders have not achieved the level of 
completeness, organization, and 
cohesiveness commensurate with the 
safe operation of nuclear facilities. DOE 
is currently draifting a set of rules to 
correct this situation. 

1.3 Purpose 

A complete, cohesive, and organized 
body of standards is necessary for 
ensuring that the safety and health of 
the public are being adequately 
protected at DOE defense nuclear 
facilities. As a significant intermediate 
and practical step in creating this body 
of standards, DOE will prepare an 
organized tabulation of the codes and 
standards DOE considers to apply to the 
named facilities, determine the extent of 
current compliance at the facilities, and 
make a comprehensive review of 
adequacy for protection of public health 
and safety. The full range of activities 
necessary to finalize these tasks may 
not be completed prior to or during 
operation of some of the named 
facilities. However, there is substantial 
activity currently underway to ensure 
that the health and safety of the public 
is adequately protected during facility 
operation. Examples of these activities 
include the ongoing seismic and 
thermal-hydraulic analyses for K, L, and 
P Reactors; revised operator training 


programs at both Savannah River and 
Rocky Flats; and comprehensive 
readiness reviews planned or underway 
at K. L, and P Reactors, Rocky Flats, and 
WITP. 

2.0 Program Description 

The above information will be 
provided to the Board in five major 
reports: 

(1) DOE Order Compliance Programs 
at Savannah River and Rocky Flats. 

(2) Standards that apply to Savannah 
River K, L, and P reactors. 

(3) Standards that apply to Rocky 
Flats Buildings 371, 374, 559. 707, 771, 
774, 776, 777, and 779. 

(4) DOE orders and other standards 
that apply to WIPP. 

(5) DOE orders and other standards 
that apply to Hanford. 

These reports will be in a stand-alone 
format specifically directed at meeting 
DOE and the Board’s needs. The codes 
and standards identified and assessed 
in these reports will consist of the 
following, to the extent that they 
concern the health and safety of the 
public: 

(1) Codes and standards that were 
specifically invoked on the design, 
construction, and modification of the 
facility; 

(2) Codes and standards that are 
currently explicitly invoked on the 
design, construction, modification, 
maintenance, operation, and, as 
applicable, decommissioning of the 
facility; and 

(3) Other codes and standards that 
DOE considers apply, examples of 
which may include industry consensus 
standards, Federal, state, and local 
statutes, and Nuclear Regulatory 
Commission requirements. 

2.1 Order Compliance Programs at the 
Savannah River and Rocky Flats Sites 

The First report will document the 
completion of the ongoing order 
compliance programs at the Savannah 
River and Rocky Flats sites. This order 
compliance report will provide a final 
listing of the DOE orders that the 
Department applies to ensure the health 
and safety of the public, the extent of 
compliance as determined by the 
compliance teams, and the disposition 
of identified areas of noncompliance. 
The order compliance report will also 
provide the Department’s initial 
assessment of the adequacy of the body 
of requirements represented by the 
identified orders. This assessment will 
specifically consider the body of 
guidance represented by comparable 
commercial nuclear standards. 
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2.2 Standards That Apply to Savannah 
River K, L, and P Reactors 

The second report will identify end 
assess the standards that apply to the 
design, construction, operation, or 
decommissioning of K. L, and P reactors 
at Savannah River. Initially, this list will 
be generated from DOE orders, 
regulations, and requirements; site 
documentation including construction 
and equipment specifications; 
procedures; manuals; and plans. The 
identification will be presented in an 
organized and stand-alone format to 
facilitate the Board’s review and 
evaluation of the content of the 
standards. DOE’s views on the 
adequacy of this body of standards to 
ensure public health and safety and the 
extent to which these standards are 
implemented at the site will be 
comprehensively addressed in the 
second part of this report. 

For the second part of this report for 
Savannah River, DOE will continue to 
assess the adequacy of the standards 
identified for protecting the public's 
safety and health. The assessment will 
cover all safety topics, including 
systems, structures, operations, etc. 
During this phase. DOE will also 
identify any plant features or aspects of 
operation that are inadequately 
controlled by currently invoked 
standards and areas where another 
standard may be preferred. The report 
to the Board will provide DOE’s views 
on the adequacy of the codes and 
standards applied to the Savannah 
River reactors based on this detailed 
assessment and any corrective actions 
undertaken. The effort for this phase 
began with the development of the 
Safety Evaluation Report which has 
already been drafted. 

2.3 Standards That Apply to Rocky 
Flats Plant 

The third report will cover nine 
buildings at the Rocky Flats Plant and 
will be similar in approach and content 
to the second report discussed above. 
Initial identification and assessment of 
standards will be based on existing site 
documentation and applicable DOE 
orders. DOE will provide the Board with 
periodic updates to keep the report 
current during this effort. 

Concurrent with the identification of 
standards applicable to Rocky Flats, 
DOE will continue the development of 
its Systematic Evaluation Program 
(SEP), consistent with Board 
Recommendation 90-5. The acceptance 
criteria and evaluations developed in 
the SEP and subsequently reported to 
the Board will be utilized as a major 
input to the second phase of this effort. 


2.4 Standards That Apply to WIPP 

The fourth DOE report will address 
codes and standards (for the WIPP 
facility. As noted in the Department’s 
June 8,1990, response, the WIPP project 
is in the process of developing a data 
base to identify the specific standards 
that appty to WIPP. (Note: The use of 
the word "standards” in this 
implementation plan refers to DOE- 
Headquarters (HQ) orders, DOE- 
Albuquerque Operations Office (AL) 
(implementing) Orders, Management 
and Operating Contractor (MOC)- 
Westinghouse) procedures and 
directives, end national codes and 
standards.) W f hile the applicable DOE 
orders and many of the higher level 
standards are identified in the WIPP 
Final Safety Analysis Report (FSAR) 
and in the Final Supplemental 
Environmental Impact Statement, MOC 
directives and applicable industry codes 
are not identified and will require 
additional effor to identify. This effort 
includes researching on-site 
construction records (e.g., 
specifications) and organizing the data 
into a single base. Because of the 
amount of time needed to complete this 
additional efort, the Department must 
revise its proposed submission of the 
data base from October to December 
1990. 

The effort discussed above will 
culminate in the identification of the 
standards for the design and 
construction phases, the operations 
phase, and the decommissioning phase 
at WIPP. For the design and 
construction phases, the data base will 
identify the applicable standards for 19 
systems within the facility. These 19 
systems are discrete packages utilized 
during the design and construction 
phases at WIPP such as Effluent and 
Environmental Monitoring, Radiation 
Monitoring System, and security 
systems. For the operations and 
decommissioning phases the identified 
standards will be organized into 
functional areas. These areas include, 
for example, engineering, quality 
assurance, training, operations, and 
maintenance. 

With respect to the adequacy of the 
standards applied to WIPP to protect 
public health and safety, we propose to 
utilize documentation that has been, and 
will be, generated during the reviews of 
the WIPP FSAR and the Operational 
Readiness Reviews (ORRs) to assist in 
the formulation of our response. The 
WIPP FSAR defines the envelope wihin 
which WIPP must operate to ensure the 
public*# health and safety snd is subject 
to ongoing reviews by numerous 
independent organizations both internal 


and external to the Department. These 
organizations include DOE-EH (HQ), 
DOE-Nuclear Safety (HQ), DOE-AL, the 
Advisory Committee for Nuclear Facility 
Safety, and the Environmental 
Evaluation Group. Each of these reviews 
are expected to produce a review 
document that will delineate that 
organization’s assessment of the FSAR 
with regard to completeness, accuracy, 
and compliance with the requirements 
of the DOE safety directives. 

The second set of documents that will 
be utilized to assess the adequacy of the 
codes and standards are the ORR 
reports. Again, numerous organizations 
both within and external to the 
Department have, and will continue, to 
participate in ORRs to determine the 
facility’s and operating stafTs state of 
readiness to begin operations. ORRs for 
the disposal operations have been going 
on for some time; readiness reviews for 
those activities specific to the test phase 
are expected to begin later this year. 

Together, the FSAR review 
documentation and the ORR 
documentation provide DOE 
management an assessment of the 
acceptability of the risk presented by 
the operation of WIPP and allow DOE 
management to make an informed 
decision on startup. The Department 
will utilize this documentation as a 
basis for the preparation of its report to 
the Board on adequacy of the standards 
applied to WIPP. 

Finally, with regard to determining the 
extent to which the standards have been 
implemented at WIPP, the following 
approach is being taken. Since WIPP is 
not yet operational and ORRs are 
continuing, a formal DOE Order 
Compliance Review, as some of the 
other sites are conducting, does not 
seem warranted. Instead, the 
Department will utilize the results of the 
ORRs since a major element of the ORR 
is to assess whether the facility and its 
proposed operations comply with 
applicable DOE orders, codes, and 
standards. As stated previously, these 
ORRs are ongoing for disposal phase 
operations, but have not yet begun for 
test phase activities. Upon closure of the 
ongoing ORR items and upon completion 
of the upcoming test phase ORR, which 
must be completed prior to the initiation 
of the test phase (i.e., prior to waste 
receipt), the Department will prepare an 
implementation assessment report for 
the Board. 

2.5 Standards That Apply to Hanford 

The fifth DOE report to the Board will 
provide the information for high priority 
facilities at the hanford site. This will 
include certain facilities in active 
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service or proceeding towards near-term 
operation, that is, the Plutonium 
Finishing Plant (PFP) and all active high- 
level waste tanks and associated Safety 
Class 1 systems. Due to the current 
mission status of several of the other 
facilities at Hanford, the Department 
suggests some alternatives to the 
Board’s recommendation with regard to 
those facilities. DOE agrees that a 
standard review for these facilities 
should be conducted, and suggests it be 
based on currently established missions 
and priorities. The missions of the 
PUREX Plant and N Reactor are 
currently being reevaluated and these 
plants are presently in a long-term 
outage and dry layup, respectively. 
Similarly, the mission for the fuel stored 
in the K Reactor Storage Basins is being 
reevaluated. The Department believes 
that significant effort to identify and 
assess all applicable codes and 
standards would be of limited value at 
this time. DOE agrees to provide the 
Board with assessment of standards 
applicable to any future missions when 
those decisions are made. 

A phased response is planned for the 
report. Phase 1 will identify the codes 
and standards applicable to the 
respective facilities. Phase 2 will provide 
the Department’s view of the adequacy 
of the various codes and standards to 
ensure the public health and safety 
during facility operations. Phase 3 will 
provide an evaluation of the assembled 
data against the in situ facility and 
Safety Class 1 systems configurations. 
These results will be used as a basis to 
ensure accurate data, support FSAR 
reviews and recommended component 
upgrades, as appropriate. 

Implementation of Phase 1 will be 
accomplished in several steps. First, 

DOE will conduct a review of the 
readily available FSAR’s and other 
documentation which contain references 
to codes, standards, and orders. The 
scope will be limited to confinement 
barriers and associated Safety Class 1 
systems. Second, archives will be 
searched to compile information not 
found in the preceding step, and a 
facility file will be assembled for future 
use during review activities. 

Interim reports will be provided upon 
completion of each phase, showing the 
results of the activity and projected 
scope of work required for the following 
phase. In addition, the timing of the 
interim reports will be linked to facility 
status, in that reports for the newer 
facilities, or those with recently updated 
FSAR’s will be provided first. The 
reports for these facilities will not be 
delayed until the older facilities, which 
are expected to be more difficult to 


research, are completed. The reports 
will be provided to the Board in a stand¬ 
alone format specifically directed at 
meeting the Board’s needs. 

3.0 Administration of plan 

3.1 Schedule 

As noted above, our plan to comply 
with the Board’s Recommendation 90-2 
provides for the development of five 
reports. Each of these reports will be 
structured/maintained as a living 
document. Following the initial issuance 
of each of the five reports, bimonthly 
updates will be provided to the Board. 
Our schedule for providing these reports 
is as follows: 


Initial Report on Standards for 


Savannah River Reactors pro¬ 
viding identification of codes 
and standards 10/30/90 

Initial report on Order Compli¬ 
ance for Savannah River and 
Rocky Flats 11/15/90 

Initial report on Rocky Flats 
Buildings 12/15/90 

Initial Report on WIPP 12/90 

Initial Report on Hanford Cov¬ 
ering PFP 2/91 

Addendum to Hanford Report 
Covering Double Shell Tanks 9/91 

Addendum to Hanford Report 
Covering Single Shell Tanks 9/91 


DOE staff will keep the Board 
apprised of the status of progress being 
made toward completion of the five 
reports. In the event that additional time 
is necessary to complete a given report, 
or in the event that changes or 
supplements are required for already 
issued reports, DOE will immediately 
inform the Board and indicate the 
reasons justifying the change in the 
schedule or report content. 

3.2 Report Modification and Revision 
Prior to Completion of Implementation 
Plan 

Information obtained by DOE while 
completing the Implementation Plan 
may bear upon previously issued, or to 
be issued, reports scheduled in section 
3.1, above. Until all five reports are 
completed and issued. DOE may use any 
relevant information and data obtained 
to revise or supplement the reports in a 
manner that makes such reports more 
comprehensive and protective of public 
health and safety. 

4.0 Administration of the Program 
4.1 Project Management Plan 

A Project Management Plan (PMP) 
will be developed for this Defense 
Nuclear Facilities Standards Review 


Program in accordance with the 
requirements of DOE 4700.1, “Project 
Management System.’’ The PMP is to 
document the plans, schedules, and 
systems that those responsible for 
managing the project are to use. 

4.2 Quality Assurance Plan 

A Quality Assurance Plan (QAP) will 
be developed for the Defense Nuclear 
Facilities Standards Review Program in 
accordance with the requirements of 
DOE 4700.1, “Project Management 
System,” DOE 5700.6B, “Quality 
Assurance,” and ANSI/ASME NQA-1. 
NQA-1 has been chosen as the basic 
document since it is endorsed by DOE 
5700.6B as the preferred standard for 
nuclear facilities. The purpose of the 
QAP is to provide adequate confidence 
that the standards program objectives 
are accomplished and that activities are 
performed in a controlled manner to 
meet technical and documentation 
requirements. 

Both of these plans will be provided to 
the Board. 

|FR Doc. 90-23652 Filed 10-4-90; 8:45 am] 

BILLING CODE 6450-01-M 


Alaska Power Administration 

Ekiutna Project—Order Confirming 
and Approving Adjustment of Power 
Rates on Interim Basis 

agency: Alaska Power Administration, 
DOE. 

action: Notice of adjustment of power 
rates—Ekiutna Project, rate schedules 
A-F10, A-Nll, and A-W2. 

summary: Notice is hereby given that 
the Deputy Secretary approved on 
September 28,1990, Rate Order No. 10 
which adjusts the present power rates 
for the Ekiutna Project. These rates are 
subject to final confirmation and 
approval by the Federal Energy 
Regulatory Commission (FERC) for a 
period of up to four years. 
effective dates: These rate schedules 
shall remain in effect on an interim 
basis for a period of 12 months, 
beginning October 1,1990, unless such 
period is extended or until the Federal 
Energy Regulatory Commission confirms 
and approves them or substitute rate 
schedules on a final basis. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Gordon J. Hallum, Chief, Power 
Division. Alaska Power Administration, 
P.O. Box 020050, Juneau, AK 99802-0050, 
(907) 586-7405. 

SUPPLEMENTARY INFORMATION: On July 
3,1990, the Alaska Power 
Administration (APA) published a 
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Federal Register notice of its intention to 
adjust current power rates for the 
Eklutna Project for a period cf up to 
three years. The present rates are 19 
mills per kilowatt-hour for Firm energy, 
10 mills per kilowatt-hour for Firm 
energy, 10 mills per kilowatt-hour for 
nonFirm energy, and 0.3 mill per 
kilowatt-hour for wheeling. These rates 
were approved by FERC Order, Docket 
Mo. EF84-1011-000 issued December 27. 
1^84, for the period October 1,1984, 
through September 30,1989. The rates 
were extended for a 12-month period by 
the Deputy Secretary of Energy on a 
temporary ba3is on September 28,1989. 

Based on comments received during 
the public information process, APA 
now proposes that rates be adjusted 
beginning October 1 , 1990 for a period of 
up to four years. The new rates would 
be 17 mills per kilowatt-hour for Firm 
energy, 10 mills per kilowatt-hour for 
nonfirm energy, and 0.3 mill per 
kilowatt-hour for wheeling. The Federal 
Register notice also indicated APA’s 
intention to seek interim approval of the 
proposed rates by the Deputy Secretary 
of Energy pending final conFirmation 
and approval of the rates by FERC. 

Following review of APA’s proposal 
within the Department of Energy, on 
September 28,1990,1 approved on an 
interim basis Rate Order No. APA-10 
which adjusts the present Eklutna Rates 
for a period of up to four years 
beginning October 1,1990, subject to 
final confirmation and approval by 
FERC. 

Issued at Washington, DC, September 28, 
1990. 

V/. Henson Moore, 

Deputy Secretary. 

Order Confirming and Approving Power 
Rates on an Interim Basis 

(Rate Order No. APA-10) 

In the Matter of Alaska Power 
Administration—Eklutna Project Power Rates 

This is an interim rate action subject 
to review and approval of the Federal 
Energy Regulatory Commission. It is 
made pursuant to the authorities 
delegated in DOE Delegation Order No. 
0204-108, Amendment No. 1 to that 
Order, and Notice SEN-10D-90, dated 
August 3.1990. Notice SEN-10D-90 is 
attached hereto. 

Background 

The Eklutna Project was completed by 
the U.S. Bureau of Reclamation in 1955. 
The Alaska Power Administration has 
operated and maintained the project 
since 1907. The Eklutna Project is a 
single-purpose project comprised of a 
dam, reservoir, 30,000-kw hydroelectric 
plant. 45 miles of 115-kV transmission 


lines, and three substances serving the 
Anchorage and Palmer areas. All project 
costs are allocated to power. The entire 
output of the project 13 under contract to 
three preference customers in the 
Anchorage-Palmer area on a take-or-pay 
basis. 

Rate Schedules A-F9, A-N10 and A- 
Wl now in effect for the Eklutna Project 
were confirmed and approved by order 
of the Federal Energy Regulatory 
Commission, Docket No. EF84-1011-000 
issued December 27,1984 for a period 
ending September 30,1989. The rates 
were extended temporarily by the 
Deputy Secretary of Energy under 
provisions of 10 CFR 903.23(3)(b) for a 
period not to exceed 12 months, on 
September 28,1989. 

Discussion 

System Repayment 

Studies prepared by the Alaska Power 
Administration, as required by DOE 
Order No. RA 6120.2, demonstrate that 
the present firm rate can be lowered and 
still provide sufficient revenue to meet 
requirements for the rate period and 
meet project repayment criteria by the 
end of the repayment period. On that 
basis. APA proposes an adjustment of 
the firm rate for a period not to exceed 
four years. The Administrator of Alaska 
Power Administration has certified that 
the rates are consistent with applicable 
law end that they are the lowest 
possible rates to customers consistent 
with sound business principles. 

Environment Impact 

Alaska Power Administration has 
concluded with Departmental 
concurrence that this rate action will 
have no significant environmental 
impact within the meaning of the 
Environmental Policy Act of 1969. Hie 
proposed action is not a major Federal 
action for which preparation of an 
Environmental Impact Statement is 
required. 

Availability of Information 

Information regarding this rate action, 
including studies and other supporting 
material, is available for public review 
in the offices of the Alaska Pov/er 
Administration, Federal Building, 

Juneau, Alaska. 

Public Notice and Comment 

Opportunity for public review and 
comment on the rate action was 
announced by notice in the Federal 
Register on July 3,1990. The notice 
provided for a comment period of 45 
days following publication in the 
Federal Register. A public information 
and comment forum was held in 


Anchorage, Alaska on August 9,1990. 
These comments are part of the record 
of decision and were considered in the 
final proposal. 

Submission to FERC 

The rates herein confirmed, approved, 
and placed in effect on an interim basis, 
as well as the temporary extension in 
effect from October 1.1989 through 
September 30,1990, together with 
supporting documents, will be submitted 
promptly to the Federal Energy 
Regulatory Commission (FERC) for 
confirmation and approval on a final 
basis. 

Order 

In view of the foregoing and pursuant 
to the authority delegated to me by the 
Secretary of Energy, I hereby confirm 
and approve on an interim basis, 
effective October 1,1990, attached 
Wholesale Power Rate Schedules A- 
F10, A-Nll, and A-W2. These rate 
schedules shall remain in effect on en 
inerim basis for a period of 12 months 
unless such period is extended or until 
the Federal Energy Regulatory 
Commission confirms and approves 
them or substitute rate schedules on a 
final basis. 

Issued at Washington, DC, this 28th day of 
September 1990. 

W. Henson Moore, 

Deputy Secretary. 

Schedule of Rates for Wholesale Firm 
Power Service 

Effective 

October 1,1990 for a maximum of four 
years. 

A voilable 

In the area served by the Eklutna 
Project, Alaska 

Character and Conditions of Service 

Alternating current, sixty cycles, 
three-phase, delivered snd metered at 
the low-voltage side of substation. 

Monthly Rate 

Capacity charge: None. 

Energy charge: All energy at 17.0 mills 
per kilowatt-hour. 

Minimum Annual Capacity Charge 
None. 

Billing Demand 
Not applicable. 

Adjustments 

For transformer losses: If delivery is 
made at the high-voltage side of the 
customer’s substation but metered at the 
low-voltage side, the meter readings will 
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be increased 2 percent to compensate 
for transformer losses. 

For power factor None. The customer 
will normally be required to maintain 
power factor at the point of delivery of 
between 90 percent lagging and 90 
percent leading. 

For auxiliary power service: Auxiliary 
power supplies may be used in 
conjunction with the service hereunder 
if the parties hereto, prior to the 
Contractor’s utilization of any such 
auxiliary power supply, have entered 
into a written operating agreement 
defining the procedure by which the 
amount of power and energy will be 
determined. 

Schedule of Rates for Wholesale 
Nonfirm Power Service 

Effective 

October 1,1990 for a maximum of four 
years. 

Available 

In the area served by the Eklutna 
Project, Alaska. 

Applicable 

To firm power customers normally 
maintaining generating facilities or other 
sources of energy sufficient to supply 
their requirements. 

Character and Conditions of Service 

Alternating current sixty cycles, 
three-phase, delivered and metered at 
the low-voltage side of substation. 

Monthly rate 

Capacity charge: None. 

Energy Charge: All energy at 10.0 
mills per kilowatt-hour. 

Minimum Charge 
None. 

Billing Demand 
Not applicable. 

Adjustments 

For character and conditions of 
service: none. 

For transformer losses: If delivery is 
made at the high-voltage side of the 
customer’s substation but metered at the 
low-voltage side, the meter readings will 
be increased 2 percent to compensate 
for transformer losses. 

Schedule of Rates for Wholesale 
Wheeling Service 

Effective 

October 1,1990 for a maximum of four 
years. 

Available 

In the area served by the Eklutna 
Project, Alaska. 


Applicable 

To all non-federal power transmitted 
over Eklutna Project transmission 
facilities for the benefit of Project 
customers. 

Character and Conditions of Service 

Alternating current, sixty cycles, 
three-phase, delivered and metered at 
the low-voltage side of substation. 

Monthly Rate 

Capacity charge: None. 

Energy Charge: All energy wheeled 
for others at .3 mills per kilowatt-hour. 

Minimum charge 
None. 

Billing Demand 
Not applicable. 

Adjustments 

For character and conditions of 
service: None. 

For transformer and transmission 
losses: As specified in wheeling 
contracts. 

|FR Doc. 90-23649 Filed 10-4-90; 0:45 am) 

BILUNG CODE M50-01-H 


Federal Energy Regulatory 
Commission 

[Docket Nos. FA87-87-001, et aL] 

South Carolina Electric & Gas Co., et 
aU Electric Rate, Small Power 
Production, and Interlocking 
Directorate Filings 

Take notice that the following filings 
have been made with the Commission; 

1. South Carolina Electric & Gas Co. 

[Docket No. FA87-87-001] 

September 28.1990. 

Take notice that on August 6,1990, 
South Carolina Electric & Gas Company 
tendered for filing its refund report in 
the above referenced school. 

Comment date: October 15,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Dayton Power & Light Co. 

[Docket Nos. ER90-484-000. ER90-465-000, 
and 466-000) 

September 28,1990. 

Take notice that on September 14, 
1990, Dayton Power & Light Company 
(Dayton) tendered for filing amended 
Rate Schedules to the Interconnection 
Agreements between Dayton and the 
Ohio Edison Company, The Ohio Power 
Company and the Cincinnati Gas and 
Electric Company. 


Comment date: October 15,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Virginia Municipal Electric Assoc. No. 
1 v. Virginia Electric and Power Co. 

[Docket No. EL90-51-000] 

September 28,1990. 

Take notice that on September 17, 

1990 Virginia Municipal Electric 
Association No. 1 (VMEA) tendered for 
filing a complaint against Virginia 
Electric and Power Company (VEPCO) 
requesting the initiation of an 
investigation to detemine whether 
VEPCO’s present rates for wholesale 
firm power under FERC Rate Schedule 
VMEA-RS, as well as the increased 
rates VEPCO has sought in its filing in 
Docket No. ER90-540-000, are unjust, 
unreasonable and unduly discriminatory 
and. if so, to decrease those rates to a 
just, reasonable and non-discriminatory 
level. VMEA also requests the 
Commission to set a refund effective 
date of not more than 60 days after the 
filing of the complaint or at the end of 
any suspension period ordered in 
Docket No. ER90-540-000 whichever is 
later, and to consolidate this docket 
with Docket No. ER90-540-000. 

Comment date: October 23,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Sargent Canyon Cogeneration Co. 

[Docket No. QF87-106-001] 

September 28,1990. 

On September 24.1990, Sargent 
Canyon Cogeneration Company 
(Applicant), of P.O. Box 81018, 
Bakersfield. CA 93380, submitted for 
filing an application for recertification of 
a facility as a qualifying cogeneration 
facility pursuant to $ 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located in the San Ardo 
Field. Monterey County, California. The 
facility will now consist of one 
combustion turbine-generator and one 
heat recovery boiler. Steam produced by 
the facility will be used for enhanced oil 
recovery. The primary energy source for 
the facility will be natural gas. The 
facility is scheduled for start-up on 
October 1,1991. 

The original certification was issued 
to Texaco Producing Inc. on April 30, 
1987 (39 FERC 1 62,107). The instant 
recertification is requested due to 
changes in ownership, design and 
configuration, and electric power 
production capacity. The number of 
combustion turbine-generators and 
associated heat recovery boilers has 






40919 


Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Notices 


luen decreased from two to one. The 
facility will be owned by a general 
partnership consisting of Texaco San 
Ardo Energy Company, a wholly-owned 
Subsidiary of Texaco Producing, Inc. and 
Viejo Energy Company, a wholly-owned 
subsidiary of Mission Energy Company, 
whose ultimate parent is SCECorp, an 
eiectric utility holding company. The net 
electric power production capacity has 
decreased from 48.78 MW to 34.89 MW. 

Comment dote: Thirty days from 
p ublication in the Federal Register, in 
accordance with Standard Paragraph E 
a! the end of this notice. 

5. Salinas River Cogeneration Co. 

[Docket No. QFBG-1066-001] 

September 28,1990. 

On September 24.1990, Salmas River 
Cogeneration Company (Applicant), of 
P.O. Box 80778, Bakersfield, CA 93380, 
submitted for filing an application for 
recertification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission’s 
regulations. No determination has been 
n ade that the submittal constitutes a 
complete filing. 

The lopping-cycle cogeneration 
facility will be located in the San Ardo 
F dd, Monterey County, California. The 
f cility will now consist of one 
combustion turbine-generator and one 
h at recovery boiler. Steam produced by 
the facility will be used for enhanced oil 
recovery. The primary energy source for 
t! e facility will be natural gas. The 
facility is scheduled for start-up on 
October 1, 1991. 

The original certifca'ion w^s issued 
to Texaco USA. cn April 2,1987 (39 
F CRC 5 62.008). The instant 
recertification is requested due to 
changes in ownership, design and 
configuration, and electric power 
p r oduction capacity. The number of 
combustion turbine-generators and 
a ;sociated heat recovery boilers has 
decreased from two to one. The facility 
will be owned by a general partnership 
consisting of Texaco Yoakum Energy 
Company, a wheily-owned subsidiary of 
Texaco Producing, Inc. and Anacapa 
Energy Company, a wholly-owned 
subsidiary of Mission Energy Company, 
whose ultimate parent is SCECorp, an 
electric utility holding company. The net 
electric power production capacity has 
d-creased from 45.30 MW to 35.50 MW. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6 South Caroline Public Service 
Authority 

[Docket No. ES90-55-000] 

September 28.1990. 

Take notice that on September 24, 
1990. the South Carolina Public Service 
Authority f'Authority”) file an 
application with the Federal Energy 
Regulatory Commission 
("Commission”), pursuant to Section 204 
of the Federal Power Act, seeking 
authority to issue not more than $250 
million in Tax-exempt Revenue Bonds. 
The Authority asks, in the alternative, 
e:i order dismissing the application for 
lack of jurisdiction. 

Comment date: October 23.1990. in 
accordance with Standard Paragraph E 
al the end of this notice. 

7. Maine Electric Power Co. and Chester 
SVC Partnership 

(Docket No. ER90-592-000] 

September 28,1990. 

Take notice that on September 26, 
1990, Maine Electric Power Company 
and Chester SVC Partnership (the 
Companies) submitted a filing to 
establish the rate of return on common 
equity pursuant !o the Phase 11 Maine 
Electric Power SVC Facilities Support 
Agreement between MEPCO and New 
England Hydro Transmission 
Corporation (New Hampshire Hydro). 
The rate change is proposed to take 
effect on the commencement of 
commercial operation of the Phase 11 
New England-Qrebcc interconnection 
expansion owned and operated by New 
Hampshire Hydro. The Companies seek 
e rate of return on common equity of 
14.24%, to be included in the support 
charges under the SVC Facilities 
Support Agreement. 

According to the Companies, the 
Phase II New England-Quebec 
interconnection is expected to 
commence commercial operation In 
November of 1990. The Companies 
therefore request a waiver of the notice 
and filing requirements set forth in 18 
CFR 35.3. The Companies further 
request that the proposed return on 
equity be accepted for filing by October 

15.1990, or that in the alternative, the 
Commission clarify its order dated June 

13.1990, in Docket No. ER9Q-334-G00 so 
es to confirm that the Companies may 
bill ail support charges except for return 
on equity as the Phase II date of 
commercial operation. 

Comment date: October 10,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Southern California Edison Co. 

(Docket No. ER78-205-OO9] 


September 28,1990. 

Take notice that on September 21. 
1990, Southern California Edison 
Company tendered for filing its refund 
report in compliance with the 
Commission’s order issued on August 

13,1990. 

Comment date: October 15,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Southern Company Services 

(Docket No 9. ER9G-402-000 through ER90- 
403-000. ER90-407-000 through ER90-410-000, 
ER90-414-000 through ER90-436-000 and 
ER90-440-000) 

September 28,1990. 

Take notice that on September 14, 
1990, Southern Company Services 
tendered for filing an amended filing, in 
the above referenced dockets in 
response to Staffs letter dated July 20, 
1990 requesting additional information. 

Comment date: October 15,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Milton W. Hudson 

[Ducket No. ID-2495-000) 

September 28,1980. 

Take notice that on September 20, 
1990, Milton W. Hudson (Applicant) 
tendered for filing under section 305(b) 
of the Federal Power Act to hold the 
following positions: 

Director—Kentucky Utilities Company; 
Morgan Guaranty Trust Company of New 
York. 

Comment date: October 15 ? 1990, in 
accordance wiih Standard Paragraph E 
at the end of this notice. 

11. Detroit Edieon Co. 

(Pocket No. FA89-42-001J 
September 28.1990. 

Take notice that on September 14, 
1990, Detroit Edison Company tendered 
for filing ita refund report in the above 
referenced docket. 

Comment date: October 15.1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Pr actice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
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protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cash ell. 

Secretary. 

[FR Doc. 90-23557 Filed 10-4-90; 8:45 am] 

4 717-01-M 


1 Docket Nos. CP90-2307-000 et al.| 

K N Energy, Inc., et al.; Natural Gas 
Certificate Filings 

September 28,1990. 

Take notice that the following filings 
have been made with the Commission: 

1. K N Energy, Inc. 

[Docket No. CP90-2307-000] 

Take notice that on September 26, 
1990, K N Energy, Inc. (K N), Post Office 
Box 150265, Lakewood, Colorado 80215, 
filed in Docket No. CP90-2307-000 a 
request pursuant to §§ 157.205 and 


157.211 of the Commission’s Regulations 
for authorization to construct and 
operate 8 a delivery points for service to 
various end users, under K N’s blanket 
certificate issued in Docket No. CP83- 
140-000, as amended in Docket Nos. 
CP83-140-001 and CP83-140-002 
pursuant to section 7 of the Natural Gas 
Act. all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

K N requests authorization to 
construct and operate 8 sales taps for 
the end users listed below. 


Customer/location 

Approximate volume (Mcf) 

End use 

Cost fo 
facilities 

Peak day 

Annuel 

Rupert Bock. Buffalo Co., NE..... . 

200 

2 

900 

2 

2 

2 

2 

3,000 

4,000 

120 

18,000 

120 

120 

120 

120 

250,000 

Grain drying.... . .. iim ^ tiiij 

*2.700 

880 

5.000 

850 

850 

850 

850 

3,000 

Pelwr Meyor, Kearney Co., NE___ 

Domestic. 

Triplesons/Shattltck Farms, Finney Co.. KS ...... 

Dean Brehm. York Co.. NE .... 

Grain drying,._... 

Domestic 

Jim Lo^egrove, Fillmore Co.. NE......„. 

Domestic. .. 

John Mann.. York Co., NE. 

Domestic. 

Brenda Riley... 

Domestic 

Nebraska Nutrients, Lincoln Co., NE. 

Commercial.. 




K N indicates that all of the above end 
users are located on K N's existing 
jurisdictional pipeline and would be 
served directly from K N’s general 
system supply. It is stated that the 
proposed taps are not prohibited by K 
N’s existing FERC Gas Tariff and that 
the addition of the taps would have no 
significant impact on K N’s peak day 
and annual deliveries. K N states that 
the gas delivered and sold by K N to the 
various end users would be priced in 
accordance with the currently filed rate 
schedules authorized by the applicable 
state and local regulatory bodies having 
jurisdiction over the sales. 

Comment date: November 13,1390, in 
accordance with Standard Paragraph G 
at the end of this notice. 

2. Arkla Energy Resources, a Division of 
Ark la, Inc. 

(Docket No. CP93-2284-O00] 

Take notice that on September 21, 

1990, Arkla Energy Resources, a division 
of Arkla, Inc. (AER), Post Office Box 
21734, Shreveport Louisiana 71151, filed 
In Docket No. CP90-2264-000 a request 
pursuant to 55 157.205,157.211.157.212 
and 157.218 of the Commission’s 
Regulations for authorization to 
construct and operate certain facilities 
in Arkansas and to abandon certain 
facilities in Oklahoma, under AER’s 
blanket certifiate issued in Docket Nos. 
CP82-384-000 and CP82-384-001 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 


Commission and open to public 
inspection. 

AER proposes to construct and 
operate two sales taps and related 
facilities in Arkansas, all for the 
delivery of gas to Arkansas Louisiana 
Gas Company (ALG) for resale to 
commercial and domestic customers. 
AER states that one of the sales tap 
would be a one-inch tap on its Line K in 
Ouachita County, Arkansas for service 
to a commercial customer. Berg, Laney 
and Brown. AER states that it would 
deliver at the proposed tap 
approximately &918 Mcf annually and 
25 Mcf on a peak day. It is estimated 
that the sales tap would cost $2,399. 

AER states that the other sales tap 
would be a one-inch tap on its Line JM-8 
in White County, Arkansas for service 
to domestic customers served through 
ALC’s master meter. AER indicates that 
ALG would serve approximately 50 
customers in a trailer park from this 
master meter and that to supply gas for 
each trailer, the owner of the trailer park 
would construct the appropriate 
facilities to interconnect with ALG’s 
meter. It is indicated that AER would 
deliver at this sales tap approximately 
2,500 Mcf annually and 7 Mcf on a peak 
day. It is estimated that the sales tap 
would cost approximately $4,095. 

AER states that the gas required for 
the performance of the above services 
would be delivered from AER's general 
system supply, whih is adequate to 
provide the service. It is further stated 
that the cost of the proposed facilities 


would be financed with internally 
generated capital. 

AER also proposes to abandon the 
one-inch meter station serving ALG’s 
Oukman Town Border Station on AER’s 
Line 632 in Pontotoc County. Oklahoma, 
it is stated that such meter station was 
used for delivery of gas to ALG’s rural 
extension no. 373. AER indicates that 
ALG is in agreement and ha9 consented 
to retire this meter station. It is stated 
that the proposed abandonment would 
not result in the abandonment of any 
existing customers since customers 
previously receiving service from the 
rural extension are now being served by 
other piping. AER indicates that the 
facilities proposed to be abandoned 
were authorized in Docket No. CP64-78. 

Comment date: November 13,1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 

3. Texos Eastern Transmission Corp. 
[Docket No. CP90-2308-000] 

Take notice that on September 26, 
1990, Texas Eastern Transmission 
Corporation (Texas Eastern), P.O. Box 
1642, Houston. Texas 77251, filed in 
Docket No. CP90-2303-000 a request 
pursant to 5 157.205 of the Commission’s 
Regulations for authorization to 
transport natural gas under its blanket 
authorization issued in Docket No. 
CP88-686-000 pursuant to Section 7 of 
the Natural Gas Act. and a request 
pursuant to 5 157.208 of the 
Commission's Regulations for 
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authorization to operate a delivery point 
which was originally installed under 
section 311 of the Natural Gas Policy 
Act under its authorization issued in 
Docket No. CP pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Texas Eastern proposes to transport 
natural gas on an interruptible basis for 
Enermark Gas Gathering Corporation 
(Enermark). Texas Eastern explains that 
the service commenced July 20,1990. 
under S 204.223(a) of the Commission's 
Regulations, as reported in Docket No, 
ST90-4218. Texas Eastern proposes to 
transport on a peak day up to 10,000 
MMBtu; on an average day up to 10,000 
MMBtu; and on an annual basis up to 
3,650,000 MMBtu. Texas Eastern 
proposes to receive the subject gas from 
various points of receipt on its system 
and redeliver the gas to various delivery 
points on its system. 


Texas Eastern also proposes to 
operate a delivery point to deliver 
natural gas to Enermark which 
originally was installed under Section 
311 of the Natural Gas Policy Act. 

Comment date: November 13,1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 

4. Mississippi River Transmission Corp. 
[Ducket No. CP90-2311-000. CP90-2312-000] 1 

Take notice that on September 26, 
1990, Mississippi River Transmission 
Corporation (MRT), 9900 Clayton, St. 
Louis, Missouri 63124, filed in the above 
referenced dockets, prior notice requests 
pursuant to 5 157.205 and 264.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 


and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day. average 
day. and annual volumes, and the 
docket numbers and initiation dates of 
the 120-day transactions under § 201.223 
of the Commission's Regulations has 
been provided by MRT and is included 
In the attached appendix. 

MRT also states that each would 
provide the service for each shipper 
under an executed transportation 
agreement, and that MRT would charge 
rates and abide by the terms and 
conditions of the referenced 
transportation rate schedules. 

Comment date: November 13,1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Docket number 

Applicant 

Shipper name 

Peak day 1 
avg. annual 

Points of— 

Start up date rate 
schedule service 
type 

related dockets • 

Receipt 

Delivery 

CP90-231 1-000 

MRT_ 

Bishop Pipeline 

Cofp. 

AmGas, Inc ... 

29,000 

28.000 

10,220.000 

340 

27 

10,000 

Various... 

Various.. 

8-1-90_ 

CP89-1121-000 

CP90-2312-000 

MRT. 

Various.. 

ill mots.. 

ITS_ 

Interruptible- 

8-10-90_ 

ST90-4453-000 

CP89-1121-000 
ST90-4454-000 





ITS__ 

Interruptible_ 


1 Quantities are shown in MMBtu unless otherwise indicated. 

•The CP docket corresponds to applicant’s blanket transportation certificate. If an ST docket is shown. 120-day transportation service was reported In It 


5. ANR Pipeline Co. 

[Docket No. CP90-2275-000] 

Take notice that on September 21, 

1990, ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit Michigan 
48243, filed in Docket No. CP90-2275-000 
an application pursuant to sections 7(b) 
and 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the sale of natural 
gas, and for permission and approval to 
abandon such sales upon termination of 
the underlying service agreement, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

ANR requests a blanket certificate 
with pre-granted abandonment authority 
to offer d new sales service under Rate 
Schedule ISS on a non-discriminatory 
basis to any purchaser of gas, including 
interstate pipelines, local distribution 
companies, Hina haw pipelines, 
marketers and end users. ANR proposes 
to sell gas at any point mutually agreed 
to between ANR and the purchaser. 


ANR states that service under Rate 
Schedule ISS would be offered to 
market system supply gas to the extent 
that ANR determines it has gas supply 
in excess of its firm sales obligations. 

ANR proposes to charge a negotiated 
rate for the interruptible sales service 
which would full between a stated 
maximum and minimum rate. ANR 
explains that the maximum rate would 
equal ANR’s 100 percent load factor rate 
pursuant to Rate Schedule CD-I. 
including the ACA, GRI and Order No. 
500 buyout buydown surcharges. ANR 
further explains that in those instances 
where the point of sale occurs at the 
wellhead, the minimum rate would 
consist of the sum of ANR's actual 
weighted average cost of gas during the 
month in which the gas is sold, as 
adjusted for a representative amount for 
out-of-period adjustments. ANR states 
that if the sale occurs at delivery points 
on its system, the minimum rate would 
also include the non-gas variable 
commodity rate pursuant to Rate 


Schedule CD-I, an allowance for fuel 
and lost-and-unaccounted for gas. and 
the ACA and GRI surcharges. 

ANR requests authority to provide the 
ISS service on a selective discount basis 
and would only offer to discount the 
non-gas transportation component of the 
ISS rate to make a sale at point of 
delivery. ANR states that it would offer 
correlative discount under Rate 
Schedule ITS. 

Comment date: October 19,1990, in 
accordance with Standard Paragraph P 
at the end of this notice. 

6. National Fuel Gas Supply Corp. 
(Docket No. CP90-2221-000] 

Take notice that on September 17, 
1990, National Fuel Gas Supply 
Corporation [National Fuel). 10 
Lafayette Square, Buffalo, New York 
14203 filed an application with the 
Commission in Docket No. CP90-2221- 
000 pursuant to section 7(c) of the 
Natural Gas Act (NGA) for 
authorization to construct and operate 


1 These prior notice requests are not 
consolidated. 
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fifteen residential and commercial sales 
taps, relocate two delivery points, and 
retire eleven delivery points in New 
York and Pennsylvania, ail as more fully 
set forth in the application which is 
open to public inspection. 

National Fuel proposes to construct 
and operate fifteen residential and 
commercial natural gas sales taps in 
order to serve additional customers of 
National Fuel Gas Distribution 
Corporation (Distribution) in 
Pennsylvania. 2 National Fuel's total 
peak day and annual deliveries for these 
sales taps would amount to 24 Mcf and 
22,500 Mcf. respectively. National Fuel 
also proposes to relocate two delivery 
points in Elk and Venango Counties, 
Pennsylvania, in order to deliver a total 
of 31,200 Mcf on peak days and 
11,368,000 Mcf annually for 
Distribution's account. National Fuel 
states that these proposed deliveries 
would have a minimal impact upon its 
peak day and annual deliveries. Finally, 
National Fuel proposes to retire eleven 
delivery points no longer needed by 
Distribution in Erie County, New York, 
and Elk and Venango Counties, 
Pennsylvania. 

Comment date: October 19.1990, in 
accordance with Standard Paragraph F 
at the end of the notice. 

[Docket No. CP90-2221-000] 


Appendix A—Proposed Sales Taps 


Name 

Location 

1 Louis F. Magnani_ 

Clarion County. PA. 

Eik County. PA. 

Mercer County. PA. 
Clarion County. PA. 
Jefferson County, PA. 

Erie County. PA. 

2. Rita A. Horvath.. 

3. Timothy S. Bums. 

4 Richard J. McGinnis. 

5. Sipcl Sportsmen Club 
Inc. 

6. Steven J. Waiblo.___ 


Appendix A—Proposed Sales Taps— 

Continued 


Name 

Location 

7. Larry J. Rose_............ 

Erie County, PA. 

Erie County, PA. 

Jefferson County, PA. 
Jefferson County. PA. 

Erie County, PA. 

Erie County. PA. 

Clarion County, PA. 
Mercer County, PA. 

EIK County, PA. 

6 Clifford P. McGranor. 

9 Timothy S. Young- 

10. David R. Murphy. 

11. Daniel J. O'Conner. 

12 Serena M. Showman .. 

13 Donald G. Lorenzi_ 

14. Philip W. ZuGchlag_ 

15. George E. Hager_ 


(Docket No. CP90-2221-000] 

Appendix B.—Proposed New Sales 
Points 


Customer 

Location 

ProDosed 

deliveries 

Mcf/day 

End-use 

National 

Venango 

30,000 

System 

Fuel Gas 
Distribu¬ 
tion 

Corpora¬ 

tion 

(NFGDC). 

County. 

PA. 


supply. 

NFGDC.._ 

Elk County, 
PA. 

1,200 

System 

supply 


[Docket No. CP90-2221-000] 

Appendix C.—Proposed Retired Sales 
Po»nts for NFGDC 


Location 

Present 

deliveries 

Mcf/day 

Proposed 

deliveries 

Mcf/day 

Elk County PA. 

500 

0 

Venango County, PA_ 

30,000 

0 

Ene County, NY..~_ 

76 

0 

Ene County. NY_ ___ 

2,500 

0 

Ene County. NY_ 

250 

0 

Ene County. NY.. 

150 

0 

Er.o County. NY_ 

75 

0 


Appendix C.—Proposed Retired Sales 
Points for NFGDC—Continued 


Location 

Present 

deliveries 

Mcf/day 

Proposed 

deliveries 

Mcf/day 

Erie County. NY—.....__ 

75 

0 

Venango County. PA- 

600 

0 

Venango County, PA_ 

100 

0 

Venango County, PA......... 

60 

0 

Venango County, PA- 

600 

0 

Venango County. PA- 

20 

0 


7. Stingray Pipeline Co., Northern 
Natural Gas Co. 

[Docket Nos. CP90-2199-000, CP90-2202^00a 
CP9Q-2203-C00, CP90-2204-000] 

Take notice that on September 14, 
1990, the above listed companies filed in 
the respective dockets prior notice 
requests pursuant to § § 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of various shippers under their 
blanket certificates issued pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the prior notice 
requests which are on file with the 
Commission and open to public 
inspection. 3 

A summary of each transportation 
service w'hich includes the shippers 
identity, the peak day, average day and 
annual volumes, the receipt pomt(s), the 
applicable rate schedule, and the docket 
number and service commencement 
dale of the 120-day automatic 
authorization under 5 284.223 of the 
Commission's Regulations is provided in 
the attached appendix. 

Comment date: November 13,1990. in 
accordance with Standard Paragraph C 
at the end of this notice. 


Docket number 

Applicant 

Shipper name 

Peak day 1 
avg.. annual 

Points Of— 

Start up date, 
rate schedule 

Related * dockets 

(date filed) 

Receipt 

Delivery 

CP90-2199-000 
(9-14-SO) 

Stingray Pipeline 
Company. 

Mobil Natural Gas. 

Inc. 

100.000 

50,000 

18,250.000 

Offshore-- 

LA and TX.... 

LA. 

7-14-90, ITS 

Commission's order 
No. 509.» 

ST90-4248-000. 

CP90-2202-000 

Northern Natural 

Phillips Petroleum 
Company. 

100,000 

75.000 

36,500,000 

KS, OK, NE_ 

OK, Ml. IL. 

7-18-90, IT-1 

CP86-435-000 

(9-14-00) 

Gas Company. 

TX. NM. Wl_ 

IA. SD. MN_ 

KS. NM. TX__ 

Wl, MN. IA__ 

ST90-4130-000. 

CP90-2203-000 

Northern Natural 

Phillips 68 Natural 

Gas Company. 

200,000 

150,000 

73,000.000 

100,000 

75,000 

63.5CC.000 

KS, OK, NE..~.. 

OK, Ml, IL.. 

7-18-90, rr-i 

cpss^js-oco. 

(9-14-90) 

Gas Company. 

TX, NM, Wl. 

IA, SD. MN. 

KS, NM, TX.. 

Wl, MN, IA... 

ST9C-4132-G00 

CP80-2204-000 

Northern Natural 

Phillips Gas 

Marketing 

Company. 

KS. OK. NE. 

OK, Ml, IL.. 

7-18-90, IT-1 

CP36-435-009. 

(9-14-90) 

Gas Company. 

TX, NM. Wl. 

IA. SD, MN_ 

KS. NM. TX. 

Wl, MN. IA__ 

ST90-4131-000 


1 Quantities are shown in MMBtu unless otherwise indicated. 

•The CP docket corresponds to applicant’s blanket transportation certificate. It an ST docket is shown, 120-day transportation service was reported m it 
•Stingray Pipeline Company states tliat its blanket transportation certificate was issued by the Commesa^n’s Oder No. 5C9. 


See appendix for customer list. 


■ There prior notice requests are not consolidated. 
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Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
Filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NJL, Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the 
Federally Energy Regulatory 
Commission by sections 7 and 15 of the 
Natural Gas Act and the Commission's 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this filing if no motion to 
intervene is filed within the time 
required herein, if the Commission on its 
own review of the matter finds that a 
grant of the certificate is required by the 
public convenience and necessity. If a 
motion for leave to intervene is timely 
filed, or if the Commission on its own 
motion believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission”8 Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 

5 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 


authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell. 

Secretary. 

[FR Doc. 90-23558 Filed 10-4-90; 8:45 am] 

BILLING CODE 8717-01-41 


f Docket No. RP90-190-000] 

Columbia Gas Transmission 
Corporation; Notice of Proposed 
Changes In FERC Gas Tariff 

September 28.1990. 

Take notice that on September 26, 
1990, Columbia Gas Transmission 
Corporation (Columbia) filed a revised 
tariff sheet to its FERC Gas Tariff. First 
Revised Volume No. 1, to be effective on 
October 1,1990. 

Columbia states that the instant filing 
removes from section 6 of the WS Rate 
Schedule the limitation that nominations 
of gas to be available during the next 
winter (WCQ) must be made "out of the 
monthly quantities of gas available from 
Buyer's Contract Demand" in order to 
eliminate a problem that has arisen as a 
result of implementing revised service 
levels and a Gas Inventory Charge (GIC) 
on Columbia's system. Under the 
provisions of the GIC, contained In 
section 28 of the General Terms and 
Conditions of Columbia's Tariff, a 
customer mu3t take physical delivery of 
gas at a threshold level of 8% of its 
Annual Entitlement Nomination (AEN) 
during the Summer Season in order to 
avoid the possibility of incurring a GIC. 
However, some customers are unable to 
take gas at or above the threshold level 
and still nominate their full WCQ level 
within their remaining Contract 
Demand. The Contract Demand 
limitation is being removed to remedy 
this problem. 

Columbia further states that the 
proposal will have no impact on 
Columbia's operations or its ability to 
meet its service obligations since 
storage is filled on a schedule during the 
summer months without regard to when 
WCQs are nominated by WS customers, 
and that no detriment can occur to any 
sales, transportation or storage 
customers as a result of the proposed 
tariff change. 

Columbia states that copies of the 
filing were served upon its jurisdictional 
customers, interested state regulatory 
commissions, end all parties on the 
official service list. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
Union Center Plaza Building, 825 North 
Capitol Street NE., Washington, DC 
20426, in accordance with rules 211 and 


214 of the Commission's Rules of 
Practice and Procedure. All such 
protests should be filed on or before 
October 9.1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Casholl, 

Secretary. 

[FR Doc. 90-23559 Filed 10-4-90; 8:45 am] 

BILLING COO€ 8717-01-41 


I Docket No. TA91-1-45-001] 

Inter-City Minnesota Pipelines Ltd., 

Ino; Notice of Tariff Filing 

September 28.1990. 

Take notice that on September 26, 
1990, Inter-City Minnesota Pipelines. 
Ltd., Inc. ("Inter-City"), 245 Yorkland 
Boulevard, North York, Ontario, Canada 
M2) 1R1, tendered for filing the 
following substitute revised tariff sheets 
to Original Volume 1 of its FERC Gas 
Tariff to be effetive November 1,1990; 

Original Volume No. 1 

Substitute Forty-Second Revised Sheet No. 4 
Substitute Alternate Forty-Second Revised 
Sheet No. 4 

On September 4, 1990, Inter-City filed 
its Forty-Second Revised Sheet No. 4 
and Alternate Forty-Second Revised 
Sheet No. 4 as its annual PGA effectivo 
November 1.1990. Inter-City states that 
on subsequent review it determined that 
the filed tariff sheets incorrectly state 
the demand and commodity surcharge. 
Inter-City files the Substitute tariff 
sheets to reflect the correct surcharge. 

Inter-City makes this filing in hard 
copy and in electronic format in 
compliance with the Letter Order issued 
August 24,1990 in Docket No. RP90-154- 
000 as extended by Notice dated 
September 13,1990. 

Inter-City states that copies of the 
filing have been mailed to all of its 
customers and the affected state 
regulatory commission. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NIL, 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be field 
on or before October 5,1990. Protests 
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will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
fiiing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell. 

Secretary. 

[FR Doc. 90-23500 Filed 10-4-90; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. FA89-31-001] 

Metropolitan Edison Company; Notice 
of Filing 

September 28,1990. 

Take notice that on August 7,1990, 
Metropolitan Edison Company tendered 
for filing its refund report in the above 
referenced docket. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with ruels 211 
end 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
335.214). All such motions or protests 
should be filed on or before October 15, 
1990. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this fiiing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[DR Doc. 90-23581 Filed 10-4-90; 8:45 amj 

BILLING CODE 6717-01-M 


[Docket No. RPS0-169-001] 

Tennessee Gas Pipeline Co.; Tariff 
Filing 

September 28,1990. 

Take notice that on September 26, 
1990, Tennessee Gas Pipeline Company 
(Tennessee) filed Substitute Seventeenth 
Revised Sheet No. 20A and Eighteenth 
Revised Sheet No. 20A to Second 
Revised Volume No. 1 of its FERC Gas 
Tariff. 

Tennessee states that the purpose of 
the filing is to comply with the 
Commission’s Letter Order dated 
September 21,1990, in Tennessee Gas 
Pipeline Company, Docket No. RP90- 
169. The tariff sheets set forth the Rate 
Schedule R rates to be effective 


September 1,1990, and October 1,1990, 
respectively. Tennessee further states 
that it has filed in Docket No. TF90-5-9, 
to be effective September 1.1990, an 
interim purchased gas cost adjustment 
to reflect lower gas costs associated 
with Tennessee’s projected increased 
sales to certain SS customers. 

Tennessee states that copies of the 
filing have been mailed to all affected 
customers and affected state regulatory 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
e25 North Capitol Street. NE., 
Washington, DC 20420, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before October 5,1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
Filing are on file with the Commission 
and ere available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 90-23582 Filed 10-4-90; 8:45 ami 

BILLING CODE 6717-01-M 


Transwestem Pipeline Co.; Notice of 
Proposed Changes In FERC Gas Tariff 

[Docket No. RP90-191-000] 

September 28,1990. 

Take notice that Transwestem 
Pipeline Company (Transwestem) on 
September 27,1990, tendered for filing 
as part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
tariff sheets: 

1st Revised Sheet No. 29G 
8th Revised Sheet No. 30 
3rd Revised Sheet No. 33A 
Original Sheet No. 33A.1 
1st Revised Sheet No. 33B 

The above referenced tariff sheets 
reflect Transwestem's filing to modify 
the terms of its transportation Rate 
Schedules FTS-1 and ITS-1 to include 
the additional ability to construct 
facilities for delivery points either 
entireley at its own expense or by 
requiring the shipper to pay for a portion 
of the cost of the facilities. Such tariff 
modifications would give Transwestem 
the added flexibility to assist in 
maintaining throughput on its system, as 
well as providing incremental 
transportation service to delivery point 


customers which, under the present 
tariff provisions, would not be 
connected. Transwestem proposes to 
construct or modify facilities on a 
nondiscriminatory basis and will not 
pay for facilities unless they are 
economically beneficial to 
Transwestem. The proposed effective 
date is November 1,1990. 

Transwestem states that copies of the 
filing were served on Transwestem’s 
jurisdictional customers and interested 
state commissions. 

Any persons desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20420, in accordance with rules 211 
and 214 of the Commission’s rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before October 9,1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 90-23503 Filed 10-4-80; 8:45 am) 

BILLING CODE 6717-01-M 


[Docket No. RP90-189-000] 

Wiliiston Basin Interstate Pipeline Co.; 
Notice of Proposed Change In FERC 
Gas Tariffs 

September 28,1S90. 

Take notice that on September 26, 
1990, Willison Basin Interstate Pipeline 
Company (Wiliiston Basin), Suite 200, 
304 East Rosser Avenue, Bismarck, 
North Dakota 58501, tendered for filing 
revised tariff sheets to First Revised 
Volume No. 1, Original Volume No. 1-A, 
Original Volume No. 1-B and Original 
Volume No. 2 of its FERC Gas Tariff. 
These tariff sheets reflect the 
restatement of rates to incorporate an 
additional conversion of firm sales 
service to firm transportation service by 
certain of Wiliiston Basin's sales 
customers. Wiliiston Basin has 
requested a November 1,1890 effective 
date for the revised tariff sheets. 

Wiliiston Basin notes that copies of 
the filing were served on Wiliiston 
Basin’s jurisdictional customers and 
interested state regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
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intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NR, Washington, 
DC 20428, in accordance with the 
Commisson’8 Rules of Practice and 
Procedure (18 CFR 385.211). All such 
motions or protests should be Filed on or 
before October 9,1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding must File a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Co shell, 

Secretary. 

[FR Doc. 90-23584 Filed 10-1-90; 8:45 am] 
BIUJNQ CODE S717-01-M 


Office of Fossil Energy 
IFE Docket No. 90-76-NG] 

Cascade Natural Gas Corp.; 

Application for Long-Term 
Authorization To Import Natural Gas 
From Canada 

agency: Department of Energy, Office of 
Fossil Energy. 

action: Notice of application for long¬ 
term authorization to import natural gas 
from Canada. 

summary: The OfFice of Fossil Energy 
(FE) of the Department of Energy (DOE) 
gives notice of receipt of an application 
filed by Cascade Natural Gas 
Corporation (Cascade) on August 30. 
1990, as supplemented September 6, 

1990, for authorization to import natural 
gas from Canada over a period of ten 
years. Cascade proposes to import up to 
12,000 MMBtu of gas per day. not to 
exceed a total of 42.2 Bcf, commencing 
either November 1,1990, or 
alternatively, the date of First delivery, 
and terminating on October 31, 2000. 

The volumes imported would enter the 
United States near Sumas, Washington 
and be transported from that point 
through the existing pipeline facilities of 
Northwest Pipeline Corporation 
(Northwest). No new construction or 
new pipeline facilities would be 
involved. 

The application is filed under section 
3 of the Natural Gas Act and DOE 
Delegation Order Nos. 0204-111 and 
0204-127. Protests, motions to intervene, 
notices of intervention, and written 
comments are invited. 
dates: Protests, motions to intervene or 
notices of intervention, as applicable, 
requests for additional procedures, and 
written comments are to be Filed at the 


address listed below no later than 4:30 
p.m., e.s.t., November 5,1990. 

addresses: 

OfFice of Fuels Programs, Fossil Energy, 
U.S. Department of Energy, Forrestal 
Building, Room 3F-058, FE-50,1000 
Independence Avenue, SW.. 
Washington, DC 20585. 

FOR FURTHER INFORMATION CONTACT: 

P. J. Fleming, OfFice of Fuels Programs, 
Fossil Energy, U.S. Department of 
Energy. Forrestal Building, Room 3F- 
094,1000 Independence Avenue, SW., 
Washington. DC 20585, (202) 580-4819. 
Diane Stubbs, Natural Gas and Mineral 
Leasing, OfFice of General Counsel. 
U.S. Department of Energy. Forrestal 
Building, Room 6E-042,1000 
Independence Avenue, SW., 
Washington. DC 20585, (202) 585-8667. 
SUPPLEMENTARY information: Cascade, 
a public utility that serves customers in 
Washington and Oregon, would 
purchase this gas from Mobil Oil 
Canada, Ltd. (Mobil Canada) for its 
system supply. Under the gas sale 
contract between Cascade and Mobil 
Canada accompanying the application, 
sales would be arranged on a monthly 
basis, with Cascade notifying Mobil 
Canada of the amount it desires to 
purchase up to a daily maximum of 
12,000 MMBtu (one MMBtu equates to 
approximately one Mcf). The contract 
has a term extending to October 31, 

2000, with provision for automatic 
extension for subsequent periods of two 
years. 

The price that Cascade would pay 
Mobil Canada for the gas would be 
calculated monthly and is comprised of 
three elements; speciFically, a demand 
charge, a commodity charge, and a gas 
reservation fee. 

Demand charge. The demand charge 
covers the toil charges of Westcoast 
Energy Inc. for gathering, processing and 
transporting the gas from the producing 
fields in the Province of British 
Columbia to the U.S./Canada border. 

Commodity charge. The commodity 
charge is established initially as the 
weighted sum of the following four 
factors: 

(1) 25 percent the B.C. Gas Inc. (a 
British Columbia local distribution 
company) residental gas price at the 
wellhead for the prior month; 

(2) 25 percent of the arithmetic 
average of the weekly high and low 
prices for Number 6 fuel oil (Bunker C) 
in Seattle, Washington for the delivery 
month; 

(3) 25 percent the price for spot market 
gas delivered into Northwest's system at 
Sumas, Washington for the prior month 
(subject to a summer season, April- 


September, adjustment under certain 
circumstances); and 

(4) 25 percent of the price for spot 
market gas delivered into Northwest’s 
system in the Rocky Mountains. The 
formula for determining the commodity 
charge may be renegotiated annually, 
with arbitration if the parties cannot 
agree on a new formula. 

Reservation fee. The last element of 
the three-part rate, the gas reservation 
fee, is intended to compensate Mobil 
Canada for holding dedicated reserves 
available for Cascade. It is equal to the 
greater of (a) 18 percent of the 
commodity price applied to the deFicient 
volumes in any month which Cascade 
does not take the full contract quantity 
or (b) nine percent of the commodity 
price applied to the daily contract 
quantity on a monthly basis. 

There is no requirement for Cascade 
to purchase a minimum quantity of gas. 
However, if Cascade nominates volumes 
but they are not actually taken, it must 
pay the demand charge and reservation 
fee on the deFiciency. 

Under the pricing scheme. Cascade 
estimated that the border price for 
deliveries in August 1990, if deliveries 
has then taken place, would have been 
$1.80 (U.S.) per MMBtu at 100 percent 
load factor. Cascade provided the 
following breakdown of the price; 
demand charge of $0.65 per MMBtu. 
commodity charge of $1.11 per MMBtu. 
and reservation charge of $0.10. 

On July 31,1990, Mobil Canada 
received a permit from Provincial 
authorities to remove this natural gas 
from British Columbia to the United 
States. The project also requires an 
authorization from the National Energy 
Board of Canada, and it has not yet 
acted on Mobil Canada's application for 
an export license. 

The decision on Cascade’s application 
for import authority will be made 
consistent with DOE's natural gas 
import policy guidelines, under which 
the competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). In the case of a 
long-term arrangement such as this, 
other matters that will be considered in 
making a public interest determination 
include need for the natural gas, and 
security of the long-term supply. Parties 
that may oppose this application should 
comment in their responses on the 
issues of competitiveness, need for the 
gas, and security of supply as set forth 
in the policy guidelines. The applicant 
asserts that this import arrangement is 
in the public interest because it is 
needed, competitive, and its natural gas 
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source will be secure. Parties opposing 
the import arrangement bear the burden 
of overcoming these assertions. 

NEPA Compliance 

The National Environmental Policy 
Act (NEPA) (42 U.S.C. 4321 et seq.). 
requires DOE to give appropriate 
consideration to the environmental 
effects of its proposed actions. No final 
decision will be issued in this 
proceeding until the DOE has met its 
NEPA responsibilities. 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have the written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the approriate action to be 
taken on the application. All protests, 
motions to intervene, notices of 
intervention, and written comments 
must meet the requirements that are 
specified by the regulations in 10 CFR 
part 590. Protests, motions to intervene, 
notices of intervention, requests for 
additional procedures, and written 
comments should be filed with the 
Office of Fuels Programs at the above 
address. 

It is intended that a decisional record 
will ba developed on the application 
through responses to this notice by 
parties, including the parties* * written 
comments and replies thereto. 

Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or trial- 
type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 


that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

IT an additional procedure i 9 
scheduled, notice will be provided to all 
parties. If no party requests additional 
procedures, a final opinion and order 
may be issued based on the official 
record, including the application and 
responses filed by parties pursuant to 
this notice, in accordance with 10 CFR 
590.318. 

A copy of Cascade's application is 
available for inspection and copying in 
the Office of Fuels Programs Docket 
Room, 3F-056 at the above address. The 
docket room is open between the hours 
of 8 a.m. and 4:30 pjn., Monday through 
Friday, except Federal holidays. 

Issued In Washington, DC, October 1,1990. 
Clifford P. Tomaszewski, 

Acting Deputy Assistant Secretory for Fuels 
Programs. Office of Fossil Energy. 

[FR Doc. 90-26351 Filed 10-4-90; 8:45 am] 
b;lung coot 645 o-oi-aa 


IFE Docket Nca. 89-15-NG, et a!.} 

Great Lakes Gas Transmission Limited 
Partnership, et al. Order Granting 
Authorizations To Export and Import 
Natural Gas and Record of Decision 

agency: Office of Fossil Energy, 
Department of Energy. 

ACTION: Notice of order granting 
authorizations to export and import 
natural gas from and to Canada and 
record of decision. 

summary: The Office of Fossil Energy 
(FE) cf the Department of Energy (DOE) 
gives notice that it has issued orders on 
September 29,1990, granting 
applications by National Fuel Gas 
Supply Corporation (ERA Docket No. 
86-48-NG), Project Orange Associates, 
LP. (ERA Docket No. 88-01-NG). 
Indeck-Yerkes Energy Services, Inc. (FE 
Docket No. 89-21-NG), Indeck Energy 
Services of Oswego, Inc. (FE Docket No. 
89-22-NG), Consolidated Edison 
Company of New York. Inc. (FE Docket 
No. 89-24-NG), Texas Eastern 
Transmission Corporation, Northeast 
Energy Associates, and North Jersey 
Energy (jointly) (FE Docket No. 89-26- 
NG), Salmon Resources Ltd. (FE Docket 
No. 89-69-NG), Long Island 
Cogeneration Limited Partnership (FE 
Docket No. 83-73-NG). Transco Energy 
Marketing Company (FE Docket No. 89- 
75-NG), Energy Marketing Exchange, 

Inc. (FE Docket No. 89-88-NG), and 
Elizabethtown Gas Company (FE Docket 
No. 90-25-NG) to import natural gas 
from Canada into the United States and 


in the case of the application filed by 
Great Lakes Gas Transmission Limited 
Partnership (FE Docket No. 89-15-NG), 
to import natural gas from Canada, then 
export this gas back to Canada. All of 
the applications are part of the proposed 
Niagara Import Point Project to 
transport natural gas from Canada and 
domestic sources for use in the U.S. 
Northeast. The imported gas would be 
delivered Into the region at the 
international boundary near Niagara 
Falls, New York through the pipeline 
system of Tennessee Gas Pipeline 
Company. 

In conjunction with these orders, FE is 
hereby issuing a Record of Decision 
pursuant to the regulations of the 
Council on Environmental Quality (40 
CFR part 1505) and the DOE’s guidelines 
for compliance with the National 
Environmental Policy Act of 1969 
(NEPA). 

Copies of the orders are available for 
inspection and copying in the Natural 
Gas Division Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW„ Washington, DC 20585, 
(202) 588-9478. The Docket Room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

FOR FURTHER INFORMATION CONTACT. 

P.J. Fleming, Office of Fuels Programs, 
Fossil Energy. U.S. Department of 
Energy, Forrestal Building, Room 3F- 
070,1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 580-4819. 
Carol M. Borgstrom, Director, Office of 
NEPA Oversight, U.S. Department of 
Energy, Forrestal Building, Room 3E- 
080,1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 580-4600. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

Pursuant to the Council on 
Environmental Quality (CEQ) 
regulations implementing the procedural 
provisions of NEPA 1 and DOE’s 
guidelines 2 for compliance with NEPA, 
FE is issuing this Record of Decision 
(ROD) on the following applications: 

National Fuel Gas Supply Corporation 
(National Fuel) (ERA Docket No. 86-48- 
NG) proposes to import at Niagara Falls, 
New York up to 10,000 Mcf per day of 
Canadian natural gas for 13 years to 
supplement its system supply. 

Project Orange Associates, L.P. 

(Project Orange) (ERA Docket No. 03- 
01-NG) proposes to import at Niagara 
Falls, New York up to 120 Bcf of 
Canadian natural gas over 20 years to 
fuel a new 80-megawatt (MW) 


* 42 U.S.C. 4321, ctscq. 

• 52 FR 47062. December 15,1987. 
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cogeneration facility in Syracuse, New 
York. 8 

Indeck-Yerkes Energy Services, Inc. 
(Indeck-Yerkes) (FE Docket No. C9-21- 
NG) and Indeck Energy Services of 
Oswego, Inc. (Indeck-Oswego) (FE 
Docket No. 89-22-NG) each propose to 
import at Niagara Falls. New York, up to 
4.5 Bcf of Canadian natural gas annually 
over 15 years to fuel cogeneration 
facilities under construction near 
Tonawanda, New York (53-MW) and 
Oswego, New York (50-MW). 

Consolidated Edison Company of 
New York, Inc. (Con Edison) (FE Docket 
No. 89-22-NG) proposes to import at 
Niagara Falls, New York up to 30,600 
Mcf per day of Canadian natural gas for 
15 years to supplement its system 
supply. 

Texas Eastern Transmission 
Corporation (Texas Eastern), Northeast 
Energy Associates (Northeast), and 
North Jersey Energy Associates (North 
Jersey) (FE Docket No. 89-26-NG) 
propose to import at Niagara Falls, New 
York, for 15 years up to a combined 
average of 101,000 Mcf of Canadian 
natural gas per day. Northeast and 
North Jersey also propose to import on 
an interruptible basis up to an 
additional 50,000 Mcf per day over a 
two-year period. Texas Eastern ivould 
use the gas for system supply, while 
Northeast and North Jersey need fuel for 
300-MW cogeneration facilities to be 
constructed at Bellingham, 
Massachusetts and Sayreville, New 
Jersey, respectively. 

Salmon Resources Ltd. (Salmon) (FE 
Docket No. 89-69-NG) proposes to 
import at Niagara Falls, New York up to 
15,700 Mcf per day of Canadian natural 
gas for 21 years. The gas would be 
resold to Cogen Energy Technology Inc. 
to fuel a new 60-MW cogeneration 
facility being constructed in Castleton- 
on-Hudson, New York. 

Long Island Cogeneration Limited 
Partnership (Long Island Cogen) (FE 
Docket No. 89-73-NG) proposes to 
import at Niagara Falls. New York up to 
15,300 Mcf per day and a total volume of 
up to 105 Bcf of Canadian natural gas for 
20 years to fuel a 79-MW cogeneration 
facility to be constructed in Oyster Bay, 
New York. Long Island Cogen also 
proposes to import on an interruptible 
basis up to an additional 2,000 Mcf per 
day over a two-year period. 

Transco Energy Marketing Company 
(TEMCO) (FE Docket No. 89-75-NG) 
proposes to import at Niagara Falls, 

New York for 15 years up to 48,400 Mcf 
per day of Canadian natural gas for 
resale to Hopewell Cogeneration 


1 G.A.S. Orange Development, Inc. was the 
original applicant. 


Limited Partnership to fuel a 356-MW 
cogeneration facility under construction 
in Hopewell, Virginia. 

Energy Marketing Exchange, Inc. 
(EME) (FE Docket No. 69-88-NG) 
proposes to import at Niagara Falls, 

New York, for 20 years up to 5,976 Mcf 
per day of Canadian natural gas to fuel 
a 35-MW cogeneration facility in 
Milford. New York. 

Elizabethtown Gas Company 
(Elizabethtown) (FE Docket No. 90-25- 
NG) proposes to import at Niagara Falls, 
New York, for 15 years up to 15,000 Mcf 
per day to supplement its system supply. 

Great Lakes Gas Transmission 
Limited Partnership (Great Lakes) (FE 
Docket No. 89-15-NG) proposes to add 
417,500 Mcf per day to the volumes of 
Canadian natural gas it is presently 
importing and exporting under a 
transportation service arrangement. 4 * 
This gas, together with all previously 
approved volumes, would increase to 

I, 405,000 Mcf per day the total amount 
authorized for import at Emerson, 
Manitoba and subsequent export at St 
Clair and Sault Ste. Marie, Michigan. 
Most of the additional gas would be 
destined for consumption in the U.S. 
Northeast, while the remainder would 
be sold in eastern Canada. 

II. Decision 

On September 29,1990, FE issued 
orders, under section 3 of the Natural 
Gas Act (NGA), 6 granting all of the 
applications described above. 6 To 
transport and deliver those imports and 
exports would require construction of 
the pipeline facilities comprising the 
Niagara Import Point (NIP) Project. 

Tne DOE participated as a 
cooperating agency during the 
preparation of and has adopted as DOE/ 
EIS-0153 the Niagara Import Point 
Project Final Environmental Impact 
Statement (FEIS), issued by the Federal 
Energy Regulatory Commission (FERC) 
on June 15,1990. 7 The U.S. Department 
of Agriculture, Forest Service and the 
U.S. Department of the Interior, Fish and 
Wildlife Service were also cooperating 
Federal agencies for the NIP Project. FE 
relied on the FEIS and conducted an 
independent review to assess the 


4 Great Lakes Gas Transmission Company was 
the original applicant and holder of the Import and 
export authorization. FE transferred the 
authorization to Great Lakes Gas Transmission 
Limited Partnership In Opinion and Order No. 424 
issued September 24.199a 

• 15 U.S.C. Sec. 717b. 

* On January 6 . 1989, the authority to regulate 
natural gas Imports and exports was transferred 
from the Economic Regulatory Administration to the 
Assistant Secretary for Fossil Energy. DOE 
Delegation Order No. 0204-127 specifies the 
transferred functions (54 FR 1143a March 2a 1989). 

7 FERC/EIS-0057. 


environmental effects of granting the 
imports and exports. 

On September 28,1990, the U.S. 
Environmental Protection Agency (EPA) 
published a notice in the Federal 
Register that DOE adopted the NIP 
Project FEIS. The CEQ regulations 
establish a thirty-day waiting period for 
decisions on the proposed action based 
upon such an FEIS. 8 This waiting period 
begins upon publication by the EPA. An 
exception to the rules on timing for an 
agency decision is made in the case 
where such decision is subject to a 
formal internal appeal. In such a case, 
the period for appeal of the decision and 
the thirty-day waiting period may run 
concurrently. Section 19(a) of the NGA 
provides that any person, State, 
municipality, or State Commission 
aggrieved by order issued in a 
proceeding under the NGA in which 
they are a party may apply for a 
rehearing of the decision within thirty 
days after the issuance of the order. 10 
CFR part 590, subpart E provides the 
guidance for making such a request for 
rehearing of any of the final orders 
issued in conjunction with this ROD. 

Immediate construction of the 
upstream facilities is necessary to 
provide transportation of gas associated 
with the authorizations discussed in this 
ROD during the upcoming heating 
season. Therefore, DOE has determined, 
after consultation with the CEQ, to 
apply the exception described above in 
this case and thus issue the ROD and 
the final orders simultaneously with the 
EPA's publication of the adoption of the 
FEIS. 

III. NIP Project Description 

The NIP Project involves the 
construction of interstate natural gas 
pipelines and associated facilities by 
Great Lakes Gas Transmission 
Company (Great Lakes), Tennessee Gas 
Pipeline Company (Tennessee), 
Algonquin Gas Transmission Company 
(Algonquin), Transcontinental Gas Pipe 
Line Corporation (Transco). Texas 
Eastern Transmission Corporation 
(Texas Eastern), CNG Transmission 
Company (CNG), and National Fuel Gas 
Supply Corporation and Penn-York 
Energy Corporation (National Fuel/ 
Penn-York) (hereafter referred to 
collectively as the project sponsors). 

The largest portion of the project 
facilities is the approximately 480 miles 
of pipeline loop proposed by Great 
Lakes in Minnesota (77 miles), 
Wisconsin (43 miles), and Michigan (340 
miles). The remaining facilities to be 
constructed in New York, Pennsylvania, 


• 40 CFR 1506.10(b). 
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New Jersey, Connecticut, 

Massachusetts, and Rhode Island by the 
other NIP Project sponsors include 
approximately 88 miles of pipeline 
loops, 12 miles of replacement pipeline. 

5 miles of new pipeline, 61,800 
horsepower of compression, and 
additions and modifications to metering 
facilities. 

The purpose of the project would be 
to transport natural gas from Canada 
and domestic sources to markets in the 
northeastern U.S.. including the 
residential, commercial, industrial, and 
electric utility sectors. New York, 
Connecticut. Massachusetts, Rhode 
Island. New Jersey, and Pennsylvania 
would receive about 80 percent of the 
project quantities, with 20 percent 
available to other regional markets. The 
electric utility sector would be the major 
user, with the balance spread across the 
remaining sectors. The project sponsors 
indicated that the proposed piepline 
facilities are required to service these 
markets in 1990 and 1991. 

IV. Governmental Responsibilities 

The shippers that would use the 
pipeline facilities require authorization 
from FE under section 3 of the NGA for 
their proposed imports or exports. Other 
Federal, State, and local agencies also 
have permit or approval authority over 
portions of the proposed NIP Project. In 
particular, the FERC has the 
responsibility under sections 3 and 7 of 
the NGA, respectively, to approve the 
place of entry for imports and exit for 
exports whenever the import or export 
involves the construction of new 
domestic facilities and to certificate 
construction and operation of the 
pipeline facilities supplying the gas.® A 
permit is required from the U.S. Army 
Corps of Engineers (USACE) for all 
stream and wetlands crossings, except 
in Michigan where the responsibility has 
been delegated to the State, and for 
construction in navigable waters. Water 
quality certification has been delegated 
to the jurisdiction of the individual state 
agencies or would be reviewed by the 
EPA. 

Permits from state and local agencies 
would be needed for road and highway 
crossings, building construction, and 
individual septic systems at compressor 


• Each of the U.S. pipeline company sponsor* of 
the NIP Project filed applications with the FKRC to 
construct and operate their respective facilities. See 
Tennessee (Docket No. CP8B-171-001). Great Lakes 
(Docket No. CP89-092-OOO). Algonquin (Docket No. 
CPSA-187-002). CNG and Texas Eastern (Docket No. 
CP88-T95-000), CNG (Docket No. CP89-712-000). 
National Fuel/Penn-York (Docket No. CP88-194- 
001), Texas Eastern (Docket No. CP89-711-000). and 
Transco (Docket Nos. CPW-7-001, CP80-710-000, 
and CP89-Z205-000). 


stations. New York has established 
coastal zone management policies 
regarding the use of land and water 
within designated coastal zones. Since 
Tennessee’s proposed Niagara River 
crossing and CNG’s Hudson River 
crossing would be within New York’s 
coastal zone management area, they 
must file certificates with the New York 
Department of State demonstrating that 
their projects are consistent with State 
management objectives. Algonquin has 
filed for approval of its consistency 
determination with the Massachusetts 
Coastal Zone Management Office. In 
addition Great Lakes' proposed facilities 
in Michigan may require a consistency 
determination. 

V. Description of Alternatives 

FE had two alternative courses of 
action in processing the individual 
applications to import or export natural 
gas. It could grant an application (with 
or without conditions) or deny an 
application (no action). If FE granted all 
of the applications, the NIP Project 
sponsors would proceed, subject to the 
necessary approvals, with construction 
of facilities to transport natural gas for 
use in the Northeaet market. If FE 
denied all of the applications, the NIP 
Project pipeline facilities would not be 
constructed and the impacts to the 
existing environment associated with 
the project would not occur. Absent the 
NIP Project facilities, potential users 
would need to find natural gas from 
other pipelines or increase usage of fuel 
oil, coal, and other alternative fuels 
which sre more polluting than natural 
gas. 

It is significant that only if FE denied 
the Great Lakes application or a 
majority of the shipper applications 
would the NIP Projects pipeline facilities 
not be constructed. 

VL Basis for Decision 

The principal criterion in choosing 
whether to approve or disapprove 
natural gas import and export 
arrangements is the requirement under 
section 3 of the NGA that an application 
must be approved unless, after 
opportunity for hearing, it is determined 
that the import or export is not 
consistent with the public interest. With 
respect to imports, decisions are made 
consistent with DCE's gas import policy 
guidelines, under which the 
competitiveness of an arrangement in 
the markets served is the primary factor 
in determining whether it is in the public 
interest 10 In the case of long-term 


10 49 FR 6684. February 22.1984. 


imports such as these, need for the gas 
and security of the supply are also 
important considerations. In making a 
public interest determination on export 
applications, FE considers the domestic 
need for the gas and any other issues 
that are appropriate in a particular case 
Additionally, the environmental 
implications of granting or denying an 
import or export application must be 
evaluated pursuant to NEPA. 

A. General Conclusions 

With respect to Great Lakes' import 
and export proposal involving only the 
transportation of Canadian gas through 
the U.S., FE decided that the normal 
review criteria was irrelevant because 
the volumes would not be from domestic 
reserves or sold by Great Lakes on the 
U.S. market. Rather, Fe examined the 
potential impact of the transportation on 
Great Lakes and its customers and 
found that the gas shipments would be 
beneficial and not inconsistent with the 
public interest requirements of section 3 
of the NGA. 

The question of whether it is in the 
public interest to reimport into the U.S. 
Northeast the majority of the gas that 
Great Lakes exports back into Canada 
was dealt with in the disposition of the 
separate import applications filed by the 
other NIP Project shippers. Upon review, 
FE concluded that each proposed import 
would not be inconsistent with the 
public interest. In particular, it was 
determined that they meet the DOE 
guidelines concerning competitiveness, 
need for the g89, and security of supply. 

B. Environmental Determination 

The FERC was the lead agency in 
conducting an examination of the 
environmental effects of constructing 
the new pipeline, pipeline loops and 
replacement, new and modified 
metering facilities, new compressor 
stations, and addition of horsepower at 
existing compressor stations, as well as 
constructing and operating the new 
cogeneration facilities. The FEIS 
evaluated the environmental impact that 
the NIP Project would have on 
residential areas, geology, soil, water, 
biology, agriculture, cultural resources, 
public interest areas, wetlands, and the 
air and noise environment. 

Alternatives to the NIP Project 
included various alternative energy 
sources and energy conservation, 
alternative pipeline systems, alternative 
pipeline routes and sites for compressor 
stations, and a no-project alternative. As 
stated above, the DOE participated os a 
cooperating agency during the 
preparation of the FEIS, and the DOE 
utilized the FEIS, as well as an 
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independent analysis, to assess the 
environmental effects of granting or 
denying the import and export 
authorizations. 

1. Alternative Energy Sources and 
Conservation 

Presently, natural gas reaches the 
Northeast from domestic and Canadian 
sources. Several major gas pipelines 
flow to or near underground storage 
fields in western Pennsylvania, New 
York, and Maryland. However, capacity 
of existing transmission systems 
between the storage reservoirs and 
proposed delivery points of the NIP 
Project is not adequate to meet peak 
demand during the winter months. 
Expanding existing Gulf Coast systems 
to deliver gas to the Northeast was 
unreasonable due largely to co9t 
considerations. While construction 
could eliminate the potential supply 
constraints to specific demand 
locations, other locations would still be 
subject to supply constraints which 
potentially could force curtailments, as 
occurred in the Northeast in December 
1989. 

The FE1S considered whether oil. coal, 
electricity and other conventional 
energy sources could be used to offset 
the NIP Project energy supply. Much of 
the natural gas from the NIP Project 
would be used for generating electricity. 
Expansion of existing or construction of 
major new oil-fired and coal-fired plants 
would require a long lead-time because 
of the number of issues that must be 
resolved before approval; therefore they 
may not be a realistic alternative to the 
gas-fired facilities proposed by the 
shippers. 

To the extent gas is not available to 
generate increased electricity, the 
substitute fuels are coal or one of the 
fuel oils. Although coal is abundant and 
available domestically in sufficient 
quantities to supply the projected energy 
needs, transportation from the coal 
fields would be difficult and costly if a 
plant is not adjacent to an existing rail 
corridor. Much of the residual and No. 2 
fuel oil used in the Northeast is 
imported. The increased fuel demand 
would require a greater dependence on 
foreign crude petroleum and petroleum 
products from unstable oil producing 
regions and the additional shiploads of 
oil would increase the risk of spills. Both 
oil and coal are not as clean as natural 
gas when combusted. 

Other conventional energy sources 
(e g , propane, wood, and synthetic 
fuels) are not viable alternatives to the 
proposed NIP project for a reliable, long¬ 
term energy supply to the Northeast. 

Although conservation programs are a 
significant component in efforts to 


address existing and future energy 
supply constraints in the Northeast, 
regional growth is still expected to 
outstrip supply and require the 
continued upgrading and expansion of 
fuel delivery systems. 

2. Project System Alternatives 

The FE1S concluded that no other 
existing delivery system in the U.S. 
could be used to transport the volumes 
of gas that Great Lakes would make 
available for import at Niagara Falls. 
New York. Because the other NIP 
Project sponsors have primarily 
proposed looping, pipeline replacement, 
and new and additional compression 
facilities at various points along their 
existing systems, no alternative systems 
exist that would service the diverse 
geographic locations of the user9 of the 
NIP Project 

Major route alternatives, following 
routes significantly different from those 
proposed, w ere not considered because 
site-specific problems along the 
proposed rights-of-way are not 
significant enough to warrant 
consideration cf significantly different 
routes. 

3. Route Variations 

Although it was determined that the 
NIP Project sponsors should construct 
their facilities as proposed, route 
variations were identified and assessed 
to avoid or reduce impacts associated 
with pipeline construction and operation 
on various resources, including 
residential areas, sensitive or significant 
habitats or water crossings, recreational 
areas, and wetlands. A total of 18 
variations were considered. Of those 
considered, five were recommended for 
adopiion. No sensitive resoruce issues 
that warranted analysis of variations 
were identified in connection with the 
pipelines proposed by Transco, Texas 
Eastern. National Fuel/Penn-Yoik. and 
CNG/Texas Eastern. 

The Clearbrook Wetland Variation, in 
Clearwater County, Minnesota and the 
Mclntyer Lake Wetland Variation in 
Schoolcraft County, Michigan were 
recommended as alternatives to the 
route proposed by Great Lakes to 
minimize impact on forested wetland. 

The FEIS also recommends the 
Wawecus Hill Road Variation in 
Norwich, Connecticut and the Medfield 
Loop Modification in Medway, 
Massachusetts because they would 
reduce or eliminate impact to several 
residences along the construction route 
proposed by Algonquin. The Tiverton 
Loop Variation in Newport County, 
Rhode Island would avoid crossing 
forested wetland. 


4. Compressor Station Alternatives 

Review of the compressor stations 
where expansion is proposed identified 
no additional environmental impact. In 
assessing whether alternative sites 
should be selected for the three new 
compressor stations proposed by 
Transco and National Fuel/Penn York, 
factors that were considered included 
proximity to noise-sensitive areas, loss 
of primary farmland, land use 
compatibility, wetland disturbance, and 
presence of endangered or threatened 
species. None of these problems were 
identified as significant enough to 
warrant selecting alternative sites. 

5. No-Action Alternative 

The no-action alternative would 
consist of the denial of any of the 
permits required for construction and 
operation of the NIP Project facilities or 
denial of the DOE import and export 
authorizations. Under this alternative no 
construction would take place and the 
impacts to the natural environment 
associated with the project would not 
occur. If the NIP Project pipeline 
facilities are not constructed, potential 
users will need to seek natural gas from 
other systems or increase usage of fuel 
oil, coal, and other alternative fuels that 
would increase emissions of air 
pollutants. 

VII. Considerations in Implementing the 
Decision 

FE has determined that the no-action 
alternative is the environmentally 
preferred alternative, because none of 
the physical impacts to the natural 
environment identified in the FEIS 
associated with the NIP Project w r ould 
occur. However, FE has concluded that 
these impacts would be minimal and are 
acceptable when compared to the 
substantial benefits to be derived from 
the project in meeting current and future 
energy demand in the Northeast. 

In weighing the no-action alternative 
against the benefits associated with the 
NIP Project, FE determined that the 
project would (1) Provide additional 
pipeline capacity to transport natural 
gas to a rapidly expanding market 
region, (2) introduce a new price- 
competitive source of natural gas from 
Western Canada, and (3) enhance air 
quality in the region by allowing 
increased use of clean burning natural 
gas rather than coal or oil in electric 
generation plants. In addition, FE took 
note of the project’s extensive use of 
existing pipeline rights-of-way, a factor 
which generally minimizes 
environmental impact. The proposed 
NIP Project consists almost entirely of 
pipeline looping or replacement. Of the 
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5*5 miles of proposed pipeline. 542 miles 
v ould be on or adjacent to existing 
cleared pipeline rights-of-way. Another 
consideration was the extent to which 
mitigative construction techniques could 
be recommended. In some instances, 
alternative routes for the proposed 
pipelines were recommended to avoid 
impact on wetlands, residential areas, 
and other areas of concern. FE believes 
that the mitigative construction 
procedures developed by the FERC, in 
conjunction with other Federal 
cooperating agencies, would 
significantly reduce the impact of 
pipeline construction on stream and 
wetland crossings. Finally, specific 
erosion control, revegetation, and right- 
of-way maintenance procedures 
recommended by the FEIS would fuither 
mitigate the negative environmental 
impacts. 

On September 13.1990, the FERC 
ieuued certificates to the NIP Project 
sponsors under section 7 of the NGA to 
construct and operate their facilities and 
issued Tennessee a Presidential permit 
8 jthorizing the construction and 
connection of facilities at the 
international border near Niagara Falls, 
hew York to receive the gas imported 
from Canada into the Northeast. The 
g* ant was contingent upon issuance by 
DOE of natural gas import and export 
authorizations to Greek Lakes and the 
shippers that would use the facilities. In 
granting the certificates, the FERC 
concluded that if fts required mitigation 
measures are followed, the construction 
and operation of the NIP Project 
facilities would have a limited, adverse 
environmental impact. 

FB notes that the FERC USAGE, EPA, 
and the enviionmental regulatory 
agencies of the States of Minnesota, 
Wisconsin, Michigan. New York, New 
Jersey. Pennsylvania, Massachusetts, 
Connecticut, and Rhode Island have 
principal authority and direct 


responsibility to impose and monitor 
mitigation measures and conditions 
relative to the construction and 
operation of the proposed NIP Project 
facilities through their various 
authorizations and permits. In issuing its 
certificates, the FERC required the NIP 
Project sponsors to implement for all 
d’sturbed areas an "Erosion Control, 
Revegetation, and Maintenance Plan" 
(ECR&MP) contained in appendix C of 
the FEIS. By implementing the ECRAMP, 
impacts on soil resources, including 
agricultural lands, from erosion, soil 
structure damage, compaction and 
drainage alterations would be 
minimized. The authorized pipeline 
routes included the five variations 
recommended in the FEIS for the Great 
Lakes and Algonquin facilities. The 
FERC certificates also required that the 
sponsors incorporate the "Stream and 
Wetland Construction and Mitigation 
Procedures" (Procedures) contained in 
appendix D of the FEIS when 
constructing across flowing streams, 
rivers, and wetlands. By implementing 
the Procedures, impact on aquatic 
resources would be reduced to 
acceptable levels. Many additional 
mitigation conditions were required to 
further reduce the anticipated 
environmental impacts. Finally, to 
insure compliance with all mitigation 
measures imposed as certificate 
conditions, there is a requirement that 
the sponsors provide one environmental 
inspector per construction spread. 

MIL Conclusion 

The decision whether to authorize 
each natural gas import and export 
application has been evaluated against 
the potential enviionmental impacts. 
Implementing the specific mitigation 
measures identified in the FEIS, together 
with the stipulations required by the 
FERC, would minimize the negative 
environmental effects and promote the 


positive effects of the proposed NIP 
Project. Accordingly, DOE has decided 
to grant the applications filed by Great 
Lakes. National Fuel, Project Orange, 
Indeck-Yerke9, Indeck-Oswego, Con 
Edison, Texas Eastern, Northeast, North 
Jersey. Salmon, Long Island Cogen, 
TEMCO. EME, and Elizabethtown and 
determined that this decision is not 
inconsistent with the public interest 
under section 3 of the NGA. 

IPBued in Washington. DC. on September 
29.1990. 

Clifford P. Tom&zewski. 

Anting Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

(FR Doc. 90-23650 Filed 10-4-90; 8:45 am) 

BfLLJKG COOt $450-01-11 


Office cf Hearings and Appeals 

Cases Filed During the Week of 
August 24 Through August 31,1990 

During the Week of August 24 through 
August 31,1990, the appeals and other 
relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CFR part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington. DC 20585. 

Dated: October 1.1990. 

Coorge B. Brcznay. 

Director. Office of Hearings and Appeals. 


List of Cases Received by the Office of Hearings and Appeals 


[Week of August 24 through August 31. 19001 


Data 

Name and location of apoticant 

Case no. 

Type of submission 

/.gust 27, 1890_ 

Dele R. Callaghan. Mouol Pleasant. PA__ 

IFA-0C87 

Appeal of an information reauest dental. If granted: The Ju*y 16. 1990 
Freedom of Iniom-atfon Re^os! Denial issued by Albuquerque 
Operations Office would be rescinded, and Dale R. Callaghan 
would receive access to deleted information from hts Case Evaiua 
tion for Security Clearance Document 

August 27, 1990_ 

National Security Archive. Washington, DC... 

L FA-0068 

Appeal of an Information request denial. If granted: The July 31.1990 
Freedom of Information Request Denial issued by tfve Office of 
Po^cy. Planning and Analysis would be rescinded, and a new 
search would be ordered for documents responsive to the National 
Security Archive s request for documents relating to a report on 
nuclear power by the Ford Foundation’s Nuclear Policy Study 
Group 
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List of Cases Received by the Office of Hearings and Appeals— Continued 


[Week of August 24 through August 31, 1990] 


Date 

Name and location of apphcant 

Case no. 

Type of submission 

August 30. 1990- 

Rockwell International, Washington. DC... 

LFA-0069 

Appeal of an information request denial. H granted: The January 5. 
1890 Freedom of Information Request Denial Issued by the Albu¬ 
querque Operations Office would be rescinded, and Rockwell 
International would receive access to DOE information. 

August 31, 1990.-.- 

Donald J. Anderson. Idaho Falls. ID....... 

LFA-0071 

Appeal of an information request denial. If granted The August 14. 
1990 Freedom of Information Request Denial issued by the Albu¬ 
querque Operations Office would be rescinded, and Donald J. 
Anderson would receive requested release of the name of the 
employee withheld from a document provided In response to the 
March 30. 1990 FOIA request 

August 31. 1990............ 

Jim Cooper. Albuquerque. NM .......... 

LFA4XJ70 

Appeal of an information request denial. If granted: The August 13, 
1990 Freedom of Information Request Denial issued by the Albu¬ 
querque Operations Office would be rescinded, and Jim Cooper 
would receive access to information pertaining to AMn J. Campbell. 
Sheriff of BemalUk) County. New Mexico. 

August 31. 1990. 

Standard Oil Co. (lndiana)/South Dakota. Standard 
Oil Co. (lndiana)/South Dakota. Pierre. SO 

RM21-222; 

RM251- 

223 

Modification/Rescission In the Standard Oil Co. (Indiana) second 
stage refund proceeding. If granted: South Dakota's application for 
refund submitted in the Standard OH Co. (Indiana) second stage 
refund proceeding would be modified. 


Refund Applications Received 


Date received 

Name of refund proceeding/name of refund application 

Case number 

8/24/90 thru 8/31/90.—._. 

Crude oil refund, applications received . . .... 

RF272-80895 thru RF272-81202 
RF321-9210 thru RF321-9333 
RF300-11705 thru RF30O-11784 
RF304-11959 

RF309-1414 

RF315-10037 

RC272-96 

RF315-10038 

RF323-10 

8/24/90 thru 8/31/90.-..... 

Texaco Oil refund, applications received_____ 

8/24/90 thru 8/31/90...._... 

Gulf Oil refund, applications received..... .. 

8/27/90..____ 

William F. Galik.. _ _ 

8/27/90..... . . . 

Negaunee Spur . 

8/27/90...-..... 

Chahes H. Vasseur. 

8/28/90___ 

Angien Food Service, Inc.. 

8/29/90.......-.. 

Westfield Fuel Co., Inc...... 

8/29/90.. --... 

Roy Bros. OH Co. Inc 




[FR Doc. 90-23653 Filed 10-4-90: 8:45 ami 

NLUNO COOC 0450-01-41 


Southwestern Power Administration 

Order Confirming, Approving and 
Placing Integrated System Power 
Rates In Effect on an Interim Basis 

agency: Southwestern Power 
Administration (Southwestern). 
Department of Energy. 

action: Notice of power rate order. 

summary: The Deputy Secretary of 
Energy, acting under Delegation Order 
No. 0204-108, as amended, 51 FR 19744 
(May 30,1986), including Secretary of 
Energy Notice SEN-10D-90 dated 6-3- 
90, has confirmed, approved and placed 
in effect on an interim basis the 
following Southwestern Power 
Administration System Rate Schedules: 

Rate Schedule P-90A, Peaking Power 
Rate Schedule P-0OB, Peaking Power through 
Oklahoma Utility Companies and/or 
Oklahoma Municipal Power Authority 
Rate Schedule F-90B, Firm Power through 
Oklahoma Utility Companies 
Rate Schedule TDC-00, Transmission Service 
Rate Schedule IC—90, Interruptible Capacity 
Rate Schedule EE-90. Excess Energy 


The rate schedules supersede the 
existing rate schedules shown below: 

Rate Schedule P-87A, Peaking Power 
Rate Schedule P-87B. Peaking Power through 
Oklahoma Utility Companies and/or 
Oklahoma Municipal Power Authority 
Rate Schedule F-87B, Firm Power through 
Okhaioma Utility Companies 
Rate Schedule TDC-87, Transmission Service 
Rate Schedule IC-87, Interruptible Capacity 
Rate Schedule EE-87, Excess Energy 

EFFECTIVE dates: Rate Order No. 
SWPA-23 specifies October 1,1990, 
through September 30,1994, as the 
effective period for the rate schedules. 
FOR FURTHER INFORMATION CONTACT: 
Director, Power Marketing. 
Southwestern Power Administration, 
Department of Energy, P.O. Box 1019, 
Tulsa, Oklahoma 74101, (918) 581-7529. 
SUPPLEMENTARY INFORMATION: The 
Southwestern Administrator has 
determined, based on the August 1990 
Integrated System Current Power 
Repayment Study, that existing System 
rates will not satisfy cost recovery 
criteria specified in Department of 
Energy Order No. RA 6120.2 and Section 
5 of the Flood Control Act of 1944. The 
Administrator prepared an August 1990 
Integrated System Revised Power 
Repayment Study based on additional 


annual revenue of $7,419,000 beginning 
October 1,1990, and $12,365,000 
beginning April 1,1992, which increases 
ultimate annual revenues from 
$86,216,200 to $98,581,200, primarily to 
recover projected increases in annual 
operating expenses for the generation 
and transmission facilities. 

The first step of the increased annual 
revenues will be implemented primarily 
through an increase in the basic monthly 
demand charges for sales of Federal 
hydroelectric power and energy, 
although a slight increase in the base 
energy charge and decreases in the 
conditions of service charges for both 69 
kV and load center, or below 69 kV, 
deliveries affect revenues as well. The 
second step, which will increase annual 
revenues by an additional $4,946,000, 
will be accomplished through further 
increase in the base energy charge. 

Also, a credit, specifically designed for 
each customer, will apply against the 
purchased power adder component of 
the rate schedules to refund both excess 
revenues and interest accrued on such 
revenues, collected in the purchased 
power deferral account during recent 
years of favorable water conditions. 

This credit is intended to effectively 
equalize the customers’ average 
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purchased power adder cost and should 
reduce the deferral account balance to a 
level needed both to cover system 
purchases under one year of critical 
water conditions and to allow the 
account to be essentially self-sustaining 
by accruing annual interest 
approximately equal to average annual 
purchase costs. The credit will offset 
much, and in some cases all, of the 
immediate effect of the rate increase for 
the majority of customers, except thoae 
to which the purchased power adder 
does not apply who will experience an 
initial increase of about 12 percent 
followed by about a four percent 
additional increase (upon 
implementation of the second step of the 
rate) in their basic 1200 hour peaking 
service. The total increase is derived 
about 78 percent from the basic peaking 
and firm service (54 percent demand 
and 24 percent energy) and about 22 
percent from non-firm energy sales. 

During the 36-month effective period 
of the credit (October 1,1990-September 
30,1993), customers affected by the 
purchased power adders, under basic 
peaking or the remaining borderline firm 
service contracts, will experience a wide 
r^nge of rate increases or decreases 
dependent upon the impact of the 
stepped rates, and their previous 
statuses as either peaking or Him 
customers, or both, the duration of their 
previous firm contracts, if applicable, 
end whether they had collateral peaking 
arrangements or merely converted a 
firm contract directly to peaking. In 
addition, under the previous rates the 
Administrator’s discretionary $0 0005 
purchased power credit would have 
continued through September 30,1994, 
and the resulting net purchased power 
adder would have remained at $.0008 
($.0013 less $.0005) with no credit 
applicable. Consequently, with the 
purchased power adder reduced to zero 
in FY 1994, rate increases for basic 1200 
hour peaking and firm services ranging 
Pom six to just over 12 percent (most at 
the 12 percent level) for these customers 
is expected after the new specific 
credits terminate, with the smaller 
increases occurring for those customers 
receiving power at both 69kV and less 
than 69 kV whose conditions of service 
charges decrease. The new System rate 
schedules also provide for the 
continuation of the provision for 
Southwestern’s Administrator, at his 
discretion, to adjust the purchased 
power adder annually, under a formula- 
type rate, up to $0.0005 per kilowatthour 
as necessary, without the need to submit 
a formal rate request, but only requiring 
notification of the Federal Energy 
Regulatory Commission (FERC). The 


System rate schedules will be in effect 
on an interim basis through September 
30,1994, or until confirmed and 
approved on a final basis by the FERC. 

Issued in Washington, DC, this 28th day of 
September, 1990. 

W. Henson Mooro, 

Deputy Secretary. 

Rate Order No. SWPA-23 

ORDER CONFIRMING, APPROVING AND 
PLACING INCREASED POWER RATES IN 
EFFECT ON AN INTERIM BASIS 

September 28,1990. 

Pursuant to sections 302 (a) and 301 
(b) of the Department of Energy 
Organization Act, Public Law 95-91, the 
functions of the Secretary of the Interior 
and the Federal Power Commission 
under section 5 of the Flood Control Act 
of 1944,16 U.S.C. 825s, for the 
Southwestern Power Administration 
were transferred to and vested in the 
Secretary of Energy. By Delegation 
Order No. 0204-33, effective January 1, 
1979, 43 FR 60836 (December 28,1973), 
the Secretary of Energy delegated to the 
Assistant Secretary for Resource 
Applications the authority to develop 
power and transmission rates, acting by 
and through the Administrator, and to 
confirm, approve and place into effect 
such rates on an interim basis, and 
delegated to the Federal Energy 
Regulatory Commission the authority to 
confirm and approve cn a final basis or 
to disapprove rates developed by the 
Assistant Secretary under the 
Delegation. Due to a Department of 
Energy organizational realignment, 
Delegation Order No. 0204-33 was 
amended, effective March 19,1981, to 
transfer the authority of the Assistant 
Secretary for Resource Applications to 
the Assistant Secretary for Conservation 
and Renewable Energy. By Delegation 
Order No. 0204-108, effective December 
14.1983, 48 FR 55664 (December 14, 

1983) the Secretary of Energy delegated 
to the Deputy Secretary of Energy on a 
non-exclusive basis the authority to 
confirm, approve and place into effect 
on an interim basis power and 
transmission rates, and delegated to the 
Federal Energy Regulatory Commission 
on an exclusive basis the authority to 
confirm, approve and place in effect on 
a final basis, or to disapprove power 
and transmission rates. Amendment No. 
1 to Delegation Order No. 0204-108, 
effective May 30,1988, 51 FR 19744 (May 
30,1986), revised the delegation of 
authority to confirm, approve and place 
into effect on an interim basis power 
and transmission rates by delegating 
such authority to the Under Secretary of 
Energy rather than the Deputy Secretary 
of Energy. On August 3, 199a the 


Secretary of Energy issued Notice SEN- 
10D-90 which has the effect of amending 
Delegation Order No. 0204-108 by 
granting the Deputy Secretary sign off 
authority respecting matters for which 
the Assistant Secretary, Conservation 
and Renewable Energy is responsible. 
The Southwestern Power 
Administration organizationally reports 
to the Assistant Secretary, Conservation 
and Renewable Energy. This rate order 
is issued by the Deputy Secretary 
pursuant to said Notice. 

Background 

Federal Energy Regulatory 
Commission (FERC) confirmation and 
approval of the following system rate 
schedules was provided in FERC Docket 
No. EF89-4011-COO issued March 3,1989, 
for the period July 1,1988, through 
September 30,1991: 

Rate Schedule P-87 A, Peaking Power 
Rate Schedule P-87B. Peaking Power through 

Oklahoma Utility Companies and/or 

Oklahoma Municipal Power Authority 
Fate Schedule F-87B, Firm Power through 

Oklahoma Utility Companies 
Rate Schedule TDC-87 (Revised). 

Transmission Service 

Kate Schedule IC-87, Interruptible Capacity 
Rate Schedule EE-87, Excess Energy 

Southwestern's May 1990 Current 
Power Repayment Study indicated that 
the existing rates would not satisfy 
present financial criteria regarding 
repayment of investment in a 50-year 
period primarily because of projected 
increases in annual operating expenses 
for the generation and transmission 
facilities. The May 1990 Revised Power 
Repayment Study indicated that an 
increase in average annual revenue from 
Southwestern's Integrated System 
(System) of $12,355,000 was necessary 
beginning in FY 1991 to accomplish 
System repayment in the required 
number of years. Accordingly, 
Southwestern developed proposed 
System rate schedules in the May 1990 
Rate Design Study based on that 
additional revenue requirement. 

Title 10. Part 903, Subpart A of the 
Code of Federal Regulations. 

"Procedures for Public Participation in 
Power and Transmission Rate 
Adjustments," has been followed in 
connection with the proposed rate 
adjustments. More specifically, 
opportunities for public review and 
comment on proposed system power 
rates during a 90-day period were 
announced by notice published in the 
Federal Register May 23,1990 (55 FR 
21232). A Public Information Forum was 
held June 7,1990, in Tulsa, Oklahoma, 
and a Public Comment Forum was held 
July 12,1990, also in Tulsa. Written 
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comments were due by August 21,1990. 
On May 15,1990, Southwestern mailed a 
pre-publication copy of the Federal 
Register Notice making copies of the 
proposed rate schedules and supporting 
data for the 1990 Power Repayment 
Studies available to customers and 
interested parties. During the comment 
period, interested parties reviewed 
Southwestern's studies that were 
designed to produce an annual revenue 
increase of $12,355,000, or 14.4 percent, 
to begin October 1,1990. In addition, 
and prior to the formal 90-day public 
participation process, Southwestern 
held a number of informal meetings with 
customer representatives during 
preparation of the May 1990 Current and 
Revised Power Repayment Studies and 
Rate Design Study. Southwestern 
personnel met informally with the Rates 
Subcommittee (Subcommittee) of the 
Federal Power Marketing Committe of 
the Southwestern Power Resources 
Association on four occasions to explain 
the studies, answer questions, and 
consider comments and suggestions 
concerning development of the proposed 
System rates. At one of these meetings, 
representatives of the Corps of 
Engineers' (Corps) Southwestern 
Division and Tulsa District Offices were 
present to discuss Corps Operation and 
Maintenance (O&M) expense 
projections, estimates of major project 
replacement costs, and cost allocations 
to hydropower. Further, Southwestern 
staff met with the Subcommittee again 
following the Public Information Forum 
to discuss the results of the May 1990 
Current and Revised Power Repayment 
Studies and Rate Design Study. 

Following the conclusion of the 
comment period in August 1990, 
modifications to the May 1990 Power 
Repayment and Rate Design Studies and 
the proposed Rate Schedules were 
completed based on formal comments 
received. The numerous comments 
presented during the formal public 
participation process were considered, 
responses developed and. where 
deemed appropriate, incorporated into 
the studies. Once all comments had 
been carefully considered, the 
Administrator made the decision to 
submit the revised (August 1990) rate 
proposal for interim approval and 
implementation. Responses to major 
comments are contained herein. The 
proposed rate schedules resulting from 
these changes are designed to increase 
total annual revenues over fiscal years 
1991,1992 and 1993 by $7,419,000, 
$10,139,300 and $12,365,000, respectively, 
above the revenue produced by the 
existing rates. 


Discussion 

General 

The rate schedules proposed by 
Southwestern for implementation 
increase ultimate annual revenue from 
$86,216,200 to $98,581,200, or 14.3 
percent, which will satisfy cost recovery 
criteria outlined in Department of 
Energy (DOE) Order No. RA 6120.2 and 
Section 5 of the Flood Control Act of 
1944, by increasing annual net revenues 
in two steps of $7,419,000, or 8.6 percent, 
beginning October 1 , 1990, and an 
additional $4,946,000, or 5.7 percent, for 
a total of $12,365,000 beginning April 1, 
1992. These amounts changed from 
those intially proposed in May 1990, 
primarily as a result of Southwestern's 
consideration of customer comments 
and requests regarding a phase-in of the 
rate increase and a number of minor 
corrections and adjustments were made 
in response to customer comments and 
Southwestern staff review. The 
following adjustments or corrections 
have been incorporated into the August 
1990 studies, which altered the May 1990 
studies, and caused changes in the level 
of increase needed: 

1. Developed a rate adjustment plan 
which increases annual revenues over 
three years by phasing-in the rate 
increase in two steps, 60 percent upon 
implementation and 40 percent 18 
months later, rather than 
implementating the entire rate increase 
immediately. This one-time phase-in is 
proposed in consideration of customer 
concerns regarding the present level and 
estimates of Corps O&M costs and will 
allow time to assess the impacts of 
recent potential policy changes and 
funding restrictions on both actual and 
estimated Corps O&M expenditures. The 
first step of the rate proposal will 
protect Southwestern’s net revenues for 
repayment by developing increased 
revenues through implementation of the 
entire demand component of the 
designed rate and only a small increase 
in the energy component. The second 
step will implement the remaining 
portion of the energy component. 

2. Reduced the level of bank balance 
for FY 1994 and future years from 754.8 
GWh to 740.8 GWh to more accurately 
reflect the value of banked energy to the 
system. Prior to implementation of the 
Purchased Power Deferral Account 
(PPDA), which now accounts for the 
value of banking energy flowing to and 
from the account as it occurs, the value 
of banking energy was credited to 
annual system revenues or expenses 
depending on whether such banking 
energy was delivered, thereby foregoing 
excess sales, or was received to offset 


purchases, causing a distortion of 
annual net revenues available for 
repayment of investment. The PPDA 
eliminated the previous practice of 
impacting net revenues with banking 
revenues or expenses (non-cash receipts 
or expenditures). However, the value of 
740.8 GWh was credited directly to 
System revenues in FY 1983. When the 
PPDA was implemented in FY 1983, it 
was only applied prospectively, leaving 
the value of the 740.8 GWh on 
Southwestern's books to be offset when 
the bank balance was utilzied instead of 
making future purchases. The impact of 
this projected reduction in long-term 
bank balance on the power repayment 
studies is a short-term increase in 
excess energy sales and revenues (under 
average conditions) instead of foregoing 
such revenues by delivering the energy 
to the banks. 

3. Minor corrections and revision to: 

(1) annual joint O&M costs estimated by 
the Corps for the Harry S Truman 
(Truman) and Stockton projects, 
including post-1994 major maintenance; 

(2) full repayment of high interest- 
bearing investment at the Truman 
project; and, (3) revenues estimates from 
facilities charges based on recently 
updated customer usage. 

Included in the above adjustments is 
one issue, the phase-in of the rate 
increase, which sets this rate proposal 
apart from the normal. 

Rate Increase Phase-In 

The present uncertainly regarding the 
Corps’ O&M costs provides the primary 
justification for a one-time phase-in of 
this rate increase. O&M costs at Corps 
projects have escalated dramatically 
over the past decade. 

That escalation overall, and at many 
of the Corps projects individually, has 
been well in excess of inflation. The 
O&M cost escalation is a result of aging 
power plants, design problems at newer 
plants, significant increases in power 
plant operators’ pay and unexpectedly 
high funding levels available to the 
Corps’ hydropower function through 
internal reprogramming actions. When 
such funding becomes available, many 
lower priority, but needed maintenance 
jobs, which would otherwise have been 
deferred or delayed, are performed to 
ensure high reliability of the units. 

While the Corps’ previous projections of 
their annual O&M costs (utilized by 
Southwestern in its annual Power 
Repayment Studies to test the adequacy 
of its rates) had reflected eventual 
moderation of the rate of increase in 
their costs, their most recent estimates 
showed no such moderation, but 
indicated continuing significant 
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increases. The Corps* current estimates 
of their O&M activity and costs were 
developed during a period which 
reflected a continuation of the relatively 
high levels of funding assumed to 
continue to be available and 
incorporated the long-standing 
preventive maintenance policy practiced 
by the Corps. However, recently a 
number of conflicting and confusing 
statements have been received from the 
Corps regarding the possibility of the 
Corps performing breakdown 
maintenance instead of preventive 
maintenance. The uncertainty is 
seemingly driven by anticipated funding 
restrictions for Corps hydropower O&M 
caused by Federal budget deficit 
reduction actions and changing 
priorities among multipurpose project 
uses. This change in policy, if 
implemented, would be expected to 
reduce O&M costs In the near-term, but 
may increase costs and decrease 
reliability in the long-term. 

Consequently, the Corps* O&M cost 
estimates are highly questionable 
regarding their ability to reflect actual 
future expenditures, particularly the 
expenditures for the latter years of the 
cost evaluation period, given the present 
uncertainty regarding Corps O&M policy 
and the impacts of restricted funding on 
future O&M costs. 

In consideration of customer 
comments, concerns and requests for a 
phase-in of Southwestern's rate increase 
and to allow time to: (1) Confirm Corps 
O&M policy; (2) assess the impacts of 
Corps funding restrictions on the level of 
future O&M costs; (3) continue 
Southwestern and Corps coordination 
with customers to improve O&M cost 
justification, both actual and estimates; 
and, (4) pursue avenues to improve 
Corps funding availability, the 
Administrator is proposing, on a one¬ 
time basis only, to implement this rate 
increase in two steps of 90 percent and 
40 percent of the total revenue increase, 
respectively. The first step, to be 
effective October 1,1990. would 
increase annua! revenues by $7,419,00, 
or 8.6 percent, while the second step, to 
be effective April 1,1992, would 
increase annual revenues by an 
additional $4,946,000, or 5.7 percent. The 
revenues created by the two-step rate 
increase would increase total annual 
revenues over fiscal years 1991,1992 
and 1993 by $7,419,000, $10,139,300 and 
$12,365,000, respectively, and would 
meet cost recovery criteria of DOE 
Order No. RA 6120.2 and Section 5 of the 
Flood Control Act of 1944. To ensure the 
continued financial integrity and 
stability of Southwestern's system, the 
first step of the increase is proposed to 


be applied by implementing the entire 
capacity charge (including adjustments 
to the conditions of service charges) as 
developed in the Rate Design Study and 
supplementing the revenues created 
thereby with a small increase in the 
energy charge. The second step would 
then be implemented through the 
increase in the energy charge only. This 
approach will ensure that 
South western’s net revenues for 
repayment of investment are protected, 
during the period of the phase-in, from 
the revenue-reducing impacts of 
potentially poor or critical water 
conditions. Further protection for the 
System's financial condition is assured 
through the performance of annual 
Power Repayment Studies and 
Southwestern's ability to adjust rates as 
often as necessary to ensure its 
repayment obligations are met. This 
one-time phase-in approach is intended 
only as a reasonable accommodation to 
customer concerns regarding a single 
14.4 percent increase and the unique 
situation presently existent regarding 
Corps O&M costs. This situation 
involves Corps policy confusion 
between preventive and breakdown 
maintenance, and inconsistency in 
anticipated funding level restrictions 
and cost estimates, and will allow time 
to assess the impacts of such issues on 
Corps O&M expenditures and to pursue 
avenues to improve O&M funding 
methods. Consequently, in future rate 
proposals Southwestern will return to its 
historically practiced repayment 
procedures. 

Southwestern’s 1988 Rate Proposal 
included two noteworthy issues, which 
the FERC approved as acceptable and 
equitable. The two issues were (1) the 
treatment of a portion of the Truman 
project investment as not currently 
repayable, and (2) the development of 
customer-specific credits to the 
purchased power adder to refund excess 
revenues collected under 
Southwestern's purchased power rate 
component and accounted for in the 
PPDA. 

Harry S Truman Project 

The Truman issue arose out of the 
limitations placed on the project’s 
operations by the Corps. The project 
was designed and constructed to have 
160 MW of dependable (marketable) 
capacity through the use of six 
reversible pump turbine generating units 
which could return water to the 
reservoir following normal generation, 
to mitigate extreme variations in water 
available for generation and the lack of 
storage capacity in the project (only two 
feet). Pumping ensures project 
dependable capacity and allows 


marketing of all six units. A substantia! 
fish kill during testing of the units and 
considerable opposition to the project’s 
operation, both in the pumping mode 
and the full six-unit generation mode, 
led the Corps to significantly restrict the 
project’s operation. In particular, the 
project’s pumps may not be used and 
only a limited number of units may be 
utilized simultaneously. Consequently, 
Southwestern is unable to market full 
capacity from the project and has 
declared only two units in commercial 
operation. Southwestern proposed to the 
FERC in the 1988 rete filing, that since 
the entire project was neither revenue- 
producing. declared in commercial 
operation, nor expected to be In service 
within the then-existing cost evaluation 
period, the total investment allocated to 
power was not repayable under DOE or 
FERC regulations. Southwestern further 
proposed an adjustment to Truman's 
allocated costs and reduced the 
repayable investment to an amount 
equal to approximately 44 percent of 
then-allocated costs, with the remaining 
amount to be deferred until the project 
is placed in full commercial operation. 
The FERC approved this proposal as an 
acceptable interim measure while the 
Corps developed a cost allocation for 
Truman based on actual operating 
conditions. Southwestern also proposed 
this concept to the Corps and the Corp9 
agreed to consider it as an option in 
developing the cost allocation for the 
project. Subsequently, the Corps has 
completed a major revision to the 
Truman project cost allocation and ha9 
utilized Southwestern's proposed 
concept for determining repayable 
investment at the project during the 
interim period until the project becomes 
fully operational. Although not yet 
approved on a final basis, the Interim 
Cost Allocation proposed by the Corps 
for the Truman project has been utilized 
in the development of the 1990 Power 
Repayment Studies in support of the 
revenue requirements of Southwestern's 
System and the rate proposal, as the 
most recent cost allocation available 
which reasonably reflects the level of 
costs expected to be repayable at the 
Truman project during the cost 
evaluation period. 

Purchased Power Deferral Account 
(Credits and Adders) 

The customer-specific purchased 
power credits implemented under the 
1988 Rate Proposal were intended to 
flow back, over a fixed 27-month period 
from July 1,1S88, to September 3a 1990. 
excess purchase power-related revenues 
which had accumulated in the PPDA 
since August 1983, when it was 
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established. The PPDA was developed 
to track purchased power revenues, 
derived from the purchased power adder 
component under certain System rate 
schedules, to meet actual purchased 
power expenses. Over the period since 
1983, the PPDA had grown substantially, 
in spite of a previously-implemented 
credit, due to continued favorable water 
conditions and reductions in 
Southwestern's overall system 
purchased power requirements through 
the conversion of full load factor 
contracts to 1200 hour peaking (limited 
energy) contracts. The credits were 
designed to reduce the PPDA to an 
amount adequate to meet critical water 
year purchased power needs and to flow 
back deferred revenues to customers in 
such a way as to equalize the average 
purchased power adder per 
kilowatthour paid by each customer to 
place all customers on an equal footing 
with regard to the need for future 
purchases of energy by Southwestern. 
These customer-specific credits have 
accomplished their intended purpose by 
flowing back a substantial amount of 
deferred revenues to Southwestern’s 
customers. However, subsequent to 
approval of the 1988 rate filing, 
Southwestern's financial audit firm 
determined it appropriate to accrue 
interest on the deferred revenues in the 
PPDA which had previously not been 
accrued. As a result, some $12 million 
was credited to the PPDA. This credit, 
coupled with continued good water 
conditions which has limited purchased 
power expenses since July 1988, has 
increased the PPDA balance to 
approximately $34.2 million as of July 
31.1990. 

The interest that has accrued to the 
PPDA for the period since August 1983, 
poses a virtually identical situation for 
Southwestern which justified the 
previous customer-specific purchased 
power credits, except that now interest 
is an element which should be flowed 
back as well as excess deferred 
revenues. Had interest been a factor in 
determining the previous credits, each 
customer's credit would have been 
somewhat greater and probably the 
period over which they applied would 
have, of necessity, been longer. 
Consequently, a new purchased power 
credit has been specifically designed for 
each applicable customer to flow back 
deferred revenues and interest accrued 
on such revenues during the period since 
August 1983, again in such a way as to 
equalize the average purchased power 
adder rate per kilowatthour paid by 
each customer. The credits would 
remain in effect for the 36-month period 
October 1,1990, through September 30, 


1993, to balance each customer’s 
average cost irrespective of the 
condition or balance of the deferral 
account, or the need for rate adjustment 
in the meantime. 

This method, like the previous, is 
intended to place all customers on an 
equal footing with regard to the need for 
future Southwestern purchases of 
energy, by refunding amounts to each 
customer which will bring their average 
purchased power adder paid on all 
energy received to 0.9 mills per 
kilowatthour, Southwestern’s current 
average long-term purchased power rate 
requirement. As before, it also 
eliminates the differential created by the 
earlier risk factor applied to firm power 
customers and automatically corrects 
for those situations where differing 
contract terms and changing or new 
peaking capacity allocations have 
occurred. It is based on each customer’s 
maximum guaranteed level of 1200 hour 
peaking power purchases over the 
period October 1,1990, through 
September 30,1993. This period was 
chosen to enable Southwestern to flow 
back the significant excess deferred 
purchased power revenues collected 
with accrued interest over the period 
August 1983 through September 1990 in 
as short a time period as possible to 
avoid exposing the PPDA to a 
precipitous drop in case of an 
unexpected downturn in water 
conditions, to be able to offset much of 
the proposed rate increase in most 
customer situations, and to avoid having 
to make net cash payments to customers 
in excess of charges in months of high 
energy usage. However, in case such a 
condition may occur, the rate schedules 
again limit the amount of applicable 
credit in any month to the level of total 
charges for Southwestern’s services 
rendered and allow for any excess 
credit to be used in future billing 
periods. These credits are also proposed 
for application over the 36-month period 
October 1,1990, through September 30, 
1993, without revocation, to insure a 
reasonable equalization of each 
customer’s purchased power adder and 
to avoid the need for a continuous 
accounting of individual customer 
contributions to the PPDA. Amounts of 
revenue and interest in the PPDA at any 
time are System revenues, entirely 
within the purview of Southwestern. No 
customer is considered to have 
escrowed these funds, nor have any 
specific entitlement or ownership right 
in contributions to the PPDA or accrued 
interest, although Southwestern will 
attempt to apply purchased power 
adders, and credits, on a basis 
reasonably proportional to customer 


purchases of peaking power end energy. 
While application of this credit is 
assured through September 30,1993, 
below average w ater conditions during 
the intervening time period may dictate 
an increase in the adder, but such an 
increase would be based on the 
assumption that all customers are on an 
equal footing and would all participate 
in required system purchases 
proportionate to their purchases of 
peaking power. 

During the time the purchased power 
adders and the accounting mechanism 
have been in place, they have proven to 
be effective in assuring that purchased 
power revenues equal purchased power 
costs. The financial interests of the 
Government have been protected in this 
endeavor and the rate component has 
been adjusted as necessary. In the 1988 
Rate Proposal, Southwestern also 
requested approval for the 
Administrator to have authority to 
adjust the purchased power rate 
component annually, based on a 
formula-type rate included in the rate 
schedules, by up to $0.0005 (Vfe mill) per 
kilowatthour at his discretion. The 
flexibility derived from this authority 
enables Southwestern to react quickly to 
significant changes in water conditions 
which may have occurred during the 
preceding year or simply to exercise 
better control on the amount of over or 
under recoveries of revenue in the 
PPDA. The Administrator utilized this 
authority in December 1989, to 
implement a $0.0005 additional credit to 
help reduce further, excess revenues 
collected in the account during the 
previous year of good water conditions 
and the corresponding reduced need for 
purchased power. We believe this 
authority remains appropriate, 
particularly since the PPDA has no 
effect on System repayment 
requirements and the separate rate 
component serves to provide revenues 
to meet perceived costs which, if they do 
not come to pass, are either held to meet 
future costs or are refunded to 
customers. 

Therefore, we are proposing that 
Southwestern’s Administrator continue 
to be authorized to adjust the purchased 
pow r er rate component annually based 
cna formula-type rate included in the 
rate schedules, by up to $0.0005 per 
kilowatthour as he determines 
necessary. The Administrator will 
advise the FERC of any such 
adjustments in the purchased power 
adder component of Southwestern’s rate 
schedules. 

An element directly related to the 
PPDA and accrual of interest thereto i9 
the determination of the purchased 
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power adder itself. We are proposing, as 
we have in all previous proposals 
beginning with the 19S3 implementeiton 
of the purchased power rate component, 
that the adder be set equal to the 
currrcnt average long-term purchased 
power rate requirement. As shown in 
the Rate Design Study, the amount is 
determined by dividing the total average 
direct purchased power cost by 
Southwestern's total annual contractual 
1200 hour peaking energy commitment to 
its customers (exclusive of contract 
support arrangements), in this rate 
proposal, the resulting purchased power 
odder is $0.0009 per kilowatt hour of 
peaking energy. The total revenue 
created through application of this adder 
would enable Southwestern to cover its 
average annual purchased power costs. 
However, since interest is now accruing 
at current interest rates to the PPDA 
based on the balance in the account, 
beginning in FY 1S94 there would be no 
need to continue the purchased power 
adder since interest (at current rates) on 
the balance in the account would be 
adequate to meet average annual 
purchased power costs, making it 
essentially self-sustaining. Therefore, 
Southwestern is also proposing to set 
the purchased power adder equal to 
zero beginning October 1,1993. 

Comments and Responses 

Southwestern received numerous 
comments from customers and 
interested parties resulting from the 
public participation process. The issues 
identified in these comments were given 
careful and thorough consideration and, 
where deemed appropriate, solutions 
were developed and incorporated into 
Southwestern’s final rate proposal, as 
noted in the earlier General Discussion 
section. A summary of the major 
comments and Southwe3tem's 
responses to the issues raised in those 
comments follows: 

Corps OfeM Expenses 

Comment Corps projections of O&M 
expenses and replacements are 
excessive, unsupportable, unjustified, 
inconsistent, and such costs should be 
prudently and timely incurred at a 
reasonable level, and reduced and/or 
deferred. Lack of an effective means of 
oversight of these costs coupled with the 
Corps’ insulation from customer scrutiny 
is frustrating and a serious weakness in 
Southwestern’s rate making process, 
leaving customers unable to question 
such projections, or quantify an 
appropriate adjustment. The Corps has 
not been responsive to customers' 
questions regarding the projections and 
support for substantially higher O&M 
projections has not been provided. 


Corps O&M has been escalating much 
faster than the rate of inflation without 
an adequate accounting for the causes. 
The Corps' O&M "age factors” are not 
appropriate and appear to have no 
factual basis. Information regarding 
Corps policies related to its plans and 
potentially limited funding levels for 
future O&M work conflicts with the 
O&M projections provided by the Corps 
and used in the repayment study. 

Response: Corps projections of future 
O&M and replacement costs used in 
recent Power Repayment Studies have 
received wide criticism, since these 
elements of cost contribute significantly 
(over 35 percent) to Southwestern's total 
revenue requirements. In this particular 
rate proposal, Corps O&M costs 
represent over 70 percent ($8.8 million) 
of the need for increased annual 
revenues. Southwestern agrees that such 
costs should be prudently and timely 
incurred at reasonable levels consistent 
with maintaining the high level of 
reliability required in the utility 
industry. However, the perception exists 
among the customers that there is no 
exercise of restraint or control over 
Corps O&M costs. The Corps, however, 
believes that its internal controls, 
accounting system reviews and funding 
procedures effectively provide the 
needed level of justification, consistency 
and control of its O&M expenditures. 
Southwestern is required to repay costs 
as experienced and reported by the 
Corps, and does not exercise oversight 
or other authority over Corps 
appropriations or expenses. Such 
authority is exercised internally by the 
Corps and by the Congress and its 
agents. This condition does not relieve 
Southwestern of the responsibility to 
review such costs for reasonableness 
and to keep customers well-informed by 
providing opportunities to meet with 
Corps representatives to review 
projections, methodology, back-up data 
and other information which may be of 
help in understanding the level of costs 
being experienced and projected. In this 
regard, Southwestern has contacted the 
Corps on behalf of the customers' 
organization, the Southwestern Power 
Resources Association (SPRA), to 
enable such interchange of information. 
Southwestern has also strongly 
expressed both Southwestern and 
customer concern to the Corps over 
rapidly increasing O&M costs and the 
common customer perception of lack of 
oversight of O&M and replacement 
costs. Over the past two years since the 
1988 Rate Proposal, Southwestern has 
encouraged and coordinated 
communication, regarding Corps 
operation, maintenance, and 


replacement costs, between the Corps 
and the customers, as represented by 
the SPRA. Southwestern also provided 
substantial teclinica! support to the 
customer's efforts in a detailed analysis 
of historical Corps O&M costs. A series 
of meetings were held between the 
customers and representatives of all 
three Corp9 districts. Southwestern has 
made every effort to meet customer 
needs for access to information and 
open communication with the Corps. As 
indicated. Southwestern has no 
oversight authority with regard to Corps 
funding or expenditures for O&M 
activity. Consequently, Southwestern's 
effectiveness in these areas is extremely 
limited and greater influence could only 
be attained through a different approach 
to funding, with accompanying mutual 
spending decisions, than presently 
exists. 

In summary, while all Corp3 O&M 
cost projections will continue to be 
reviewed and revised as necessary, the 
Corps believes its current projections of 
future O&M and replacement expenses 
reflect its best estimates of the actual 
costs to be incurred over the period 
1990-1994 and beyond—if the O&M 
work is funded and performed in the 
same manner as has been done in the 
recent past—and we have no basis upon 
which to modify or adjust the estimates. 
The manner in which the Corps plans to 
maintain its hydroelectric projects has 
recently become confused, because of 
restricted funding and changing 
priorities at multipurpose projects, and it 
could have a significant effect on the 
Corps O&M and replacement estimates 
used in the repayment study. Whether 
the Corps will maintain its projects as it 
has historically or whether it will move 
to performing maintenance under a 
''break-down’' mode remains uncertain 
and further clouds the reliability of the 
Corps’ estimates used in this particular 
repayment study. The O&M "age- 
factors” included in the Corps' O&M 
estimates, which are intended to reflect 
increased costs incurred at older 
projects, do not appear to be supported 
by historical expenditures and will be 
reviewed and analyzed by the Corps for 
the appropriateness of their use in future 
Corps' O&M projections. These 
questions relating to the validity of the 
projections used in the 1990 Power 
Repayment Study have persuaded 
Southwestern to propose 
implementation of the rate under 8 
phased-in approach to allow time for the 
potential impacts of these unique issues 
to be assessed. 
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Hate Increase Phase-In 

Comment: Southwestern'* proposed 
rate increase is not sufficiently justified 
and is opposed by the customers. 
However, if any rate increase must be 
implemented it should be phased-in over 
a period of years. Major reasons given 
in support of this position are: (1) 
economically depressed conditions 
currently exist in Southwestern's 
marketing area and a rate increase 
would worsen those conditions; (2) the 
proposed 14.4 percent single rate 
increase is an excessive large increase 
for the customers to absorb at one time; 
(3) the real rate impact of the proposed 
14.4 percent revenue increase being 
borne by the customers in on the order 
of 17 percent; (4) Southwestern's first 
year requirements amount to slightly 
over eight percent rather than the 
proposed 14.4 percent; (5) the adverse 
economic effect on Southwestern's 
service area could be mitigated by using 
a phased-in approach; (6) long range 
forecasts are unrelible; (7) a rate 
phased-in would not adversely affect 
Southwestern's financial stability; and, 
(0) a phased-in rate would provide the 
customers time to analyze the 
conflicting O&M information that has 
been disseminated by the Corps. 

Response: Southwestern's customers’ 
concerns about issues which would 
warrant pursuing a phased-in rate 
increase at this time have been carefully 
considered. Southwestern recognizes 
that while economic conditions in its 
region have been difficult in recent 
years, Southwestern is faced with 
certain statutory (Section 5 of the Flood 
Control Act of 1944) and regulatory 
(DOE Order No. RA 6120.2) 
requirements which limit the latitude the 
Administrator can exercise in setting the 
cost-based rates. Southwestern remains 
committed to the continued financial 
integrity and stability of its system 
through the development of regular 
annual power repayment studies based 
upon average water year conditions and 
the implemention of needed rate 
increases, preferably smaller and more 
frequent, in accordance with such legal 
and regulatory requirements. This 
process has been strongly supported in 
recent years by customers and customer 
organizations. 

Upon review of the unique 
circumstances surrounding the confusing 
information received from the Corps 
regarding breakdown maintenance 
policy and anticipated funding level 
restrictions which conflict with O&M 
cost estimates based on a preventive 
maintenance policy and continued 
availability of high funding levels, and 
which would ultimately have an impact 


on the level of revenues to be recovered 
through Southwestern's rates, it appears 
appropriate to develop and implement 
phased-in rates for the 1990 Rate 
Proposal. Therefore, Southwestern, in 
consideration of customer comments, is 
proposing to phase-in rates in two steps 
for this particular rate filing. This one¬ 
time phase-in approach is intended only 
as a reasonable accommodation to 
customer concerns regarding a single 
14.4 percent increase and the unique 
situation presently existent regarding 
Corps O&M costs. This situation 
involves the Ccrp9* policy confusion 
between preventive and breakdown 
maintenance, and inconsistency in the 
Corps' anticipated funding level 
restrictions and coat estimates, and will 
allow time to assess the impact of such 
issces on Corps O&M expenditures and 
to pursue avenues to improve O&M 
funding methods. Consequently, in 
future rate proposals Southwestern will 
return to its historically practiced 
repayment procedures. 

Southwestern O&M Expenses 

Comment• Southwestern's use of 
contract labor, for work that could be 
done in-house, is increasing its O&M 
costs which circumvents DOE’s attempts 
to control costs. On an average expense- 
per-mile basis. Southwestern's 
transmission O&M expenses are almost 
twice the average level for similar 
utilities. 

Response: Southwestern’s use of 
contract labor under support services 
arrangements has increased over the 
past few years and represents its 
commitment to accomplish the 
significantly increasing workload 
primarily associated with operation, 
maintenance, and replacements on the 
aging transmission system, which had 
been deferred in the 197Q's and early 
1980's, and to maintain System 
reliability within imposed manpower 
restrictions. Due to its quantity, this 
work simply cannot be accomplished 
with available in-house staff. DOE has 
approved Southwestern’s use of support 
services contractors for these purposes, 
among others, and Southwestern 
subjects current usage of contractors to 
a determination of need prior to any 
contract being awarded. 

From the information received during 
die public participation period. 
Southwestern's transmission O&M 
expenses appear to be higher than the 
industry's per mile-of-line average. 
However, the transmission O&M data 
source used (U.S. Department of 
Agriculture’s USDA 19SQ Statistical 
Report Rural Electric Borrowers) 
reflects a wide variance in the O&M 
costs ranging from $464 to $563,629 per 


mile-of-line for 1988 ($4,873 for 
Southwestern) which seems to represent 
the peculiarities of other utilities' 
accounting systems. A comparison of 
the data from these other accounting 
systems with Southwestern’s cost 
accounting system does not necessarily 
reflect the same O&M cost components. 
For example, the O&M costs of some of 
the utilities listed appear to include 
wheeling charges while other utilities* 
O&M co3ts and Southwestern's O&M 
costs do not On the other hand, general 
administration and overhead (GA&O) 
costs appear to be segregated for the 
other utilities listed while 
Southwestern’s O&M costs include the 
assignment of both direct cost overhead, 
and a propportionate share of general 
administrative expenses, leaving only 
appropriate "marketing costs” in 
Southwestern's category labeled GA&O 
in its power repayment study. FERC 
accounting guidelines allow for 
significant variation among utility 
accounting systems and the 
interpretation and application of the 
guidelines is also subject to wide 
variances. The interpretation of whether 
a specific work item is to be classified 
and subsequently booked as a 
maintenance (within the O&M account) 
or construction (capitalized) item is an 
example of one area that may be 
affecting the account balances. These 
inconsistencies make the reliability of 
such a simple ratio, given the data upon 
which it is based, highly questionable. 
Although Southwestern's O&M cost per 
mile appears high compared to the 
average presented, the data of another 
major area utility (a customer of 
Southwestern) with a somewhat higher 
cost per mile ($5,022) suggests tha t 
Southwestern may not be entirely out of 
line, assuming the ratios are 
appropriately calculated and 
comparable. Southwestern believes that 
its actual transmission expenses are 
generally in line with other area utilities 
which perform similar work. 
Southwestern’s O&M, GA&O, and 
replacement costs have been, and will 
continue to be, the subject of internal 
review to ensure that such costs are 
appropriate and held to a minimum 
consistent with reliability goals, 
considering the age of Southwestern’s 
transmission system. 

Repayment Methodology 

Comment- If the repayment study 
were done on a one-year basis it would 
indicate a need for a revenue increase 
approximately eight percent, and any 
amount above that is purely based on 
speculation of costs beyond FY 1990. 

Use of a one-year forecast is encouraged 
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because other utilities use a one-year 
cost of service study period and, in 
addition, long range forecasts are 
typically inaccurate. DOE Order RA 
6120.2 encourages the use of a five year 
repayment period but it does not 
prohibit a shorter one. All expenses and 
revenues in the repayment study are 
held constant after the five year cost 
evaluation period with the exception of 
new investment. The new investment 
continues to accumulate over the entire 
repayment period which means that 
today's customers are paying a higher 
rate for a future, speculative investment 
that does not benefit today’s customers. 

Response: The existing repayment 
study methodology prescribed by DOE 
Order No. RA 6120.2 advocates a cost 
evaluation period (CEP) that is 
"normally 5 years" to project future 
costs and revenues to reflect changing 
conditions. That methdology was 
established, at least in part, to provide 
some protection for the financial 
integrity and stability of the Power 
Marketing Administration (PMA), 
including Southwestern, which must 
assure recovery of all annual costs and 
repayment of investment from revenues 
based on hydroelectric power 
generation under highly variable water 
conditions, and to provide a stabilizing 
effect on hydroelectric power rates to 
minimize the need for more numerous 
and potentially larger increases caused 
by a single year or event. While it is true 
that a Five year cost evaluation period is 
not required. Southwestern has utilized 
it consistently (even in the 1988 Rate 
Proposal which replaced the first year of 
the 5-year CEP with "actual" data prior 
to Filing, due to the length of the public 
participation process), and it serves as a 
"reasonable" period over which 
Southwestern can project future events 
and costs. 

The new investments forecasted in 
the power repayment studies are 
"Replacements" which are required by 
paragraph 10 of RA 6120.2 to be 
"included in repayment studies by 
adding the estimated capital cost of 
(the) replacement to the unpaid Federal 
investment in the year each replacement 
is estimated to go into service." The 
primary reason for forecasting 
replacements throughout the repayment 
period of the power system is to 
recognize that the system must be 
satisfactorily maintained throughout 
that period in order to ensure meeting 
statutory repayment requirements 
(amortization of investment). 

Rate Structure 

Comment: Southwestern’s rate 
formula generating its revenue 
requirements places an undue burden on 


capacity charges as compared to the 
energy charges to protect against higher 
than predicted Corps O&M 
expenditures. There are no cost-of- 
service data which support the large 
departure from historic allocations of 
costs between demand and energy. Non 
base-load peaking capacity resources, 
like Southwestern’s hydroelectric 
system, should carry minimum demand 
charges with proportionately higher 
energy charges. The proposed rate 
increase is based inappropriately on 
cost estimates alone. There is no 
evidence in the studies that either 
Southwestern or the Corps is in dire 
financial straits because of current 
rates. 

Response: Southwestern’s Rate 
Design Study methdology, which 
functionalizes, classifies and allocates 
all the cost elements, used in the 1990 
Rate Proposal is essentially the same 
methdology as has historically been 
used in previous rate proposals. In a 
strict public utility cost analysis, the 
classiFication of costs of producing and 
transmitting hydroelectric generated 
energy between "fixed" and "variable" 
elements would come closer to having 
no variable cost, indicating that capacity 
should provide the majority of the 
revenues. As expressed in the comment, 
the proposed rates place a higher per 
kilwatthour increase on capacity (2.9 
mills/kWh) then energy (1.2 mills/kWh) 
based on 1200 hour peaking sales. 
However, this condition was a direct 
result of Southwestern’s normal rate 
design methdology, and. based on 
average year conditions, sales of an 
estimated additional 1200 hours of 
supplemental reduces the seeming 
disparity significantly to 1.45 mills/kWh 
for capacity as compared to 1.2 mills/ 
kWh for energy. This represents a split 
of about 55 percent of the need for 
increased revenues to capacity and 45 
percent to energy under average 
conditions. Overall, the ratio of capacity 
and energy to the total revenue 
requirement is in line with results of the 
historical methdology used. Power 
repayment studies are prepared 
annually. If the current repayment study 
reveals that repayment through the end 
of the repayment period cannot be met, 
a revised repayment study is prepared 
which incorporates additional revenue 
sufficient to meet repayment criteria. In 
accordance with DOE Order No. RA 
6120.2, rates must be set to recover costs 
estimated over the CEP with revenue 
levels determined to be needed in the 
revised repayment study. These studies 
are designed to prove the need for 
revenues to meet the Financial 
requirements of the PMAs and ensure 


their compliance with the statutory 
objectives established in Section 5 of the 
1944 Flood Control Act and 
implementing regulations (RA 6120.2). 

To accomplish this, Southwestem’s 
rates are designed based on the final 
year of the CEP. 

This base year is used since costs are 
assumed to remain constant from this 
point through the end of the repayment 
period and because costs in this year 
represent a reasonable average of future 
repayment requirements. In accordance 
with statutory and regulatory 
requirements, Southwestern must set 
rates to meet cost recovery criteria 
throughout the repayment period. Public 
utility cost-of-service procedures are 
adapted and used as applicable to 
hydropower facilities and the particular 
problems facing Southwestern. During 
the public participation process, 
Southwestern received only limited 
customer support for a higher energy 
rate component while the majority of 
customers favored or expressed no 
concern regarding the proposed ratio of 
capacity to energy. In addition, when 
rates were being developed and 
analyzed during the informal public 
participation process, a higher energy 
rate was generally opposed by the 
customers due to the financial 
difFiculties it could create for 
Southwestern under critical water 
conditions. A lower energy rate was 
subsequently proposed to mitigate those 
expressed concerns. 

Other Issues 

Other issues are discussed in the 
Administrator’s Record of Decision. 

Availability of Information 

Information regarding this rate 
proposal including studies, comments 
and other supporting material, is 
available for public review and 
comment in the ofFices of the 
Southwestern Power Administration. 

One West Third Street. Tulsa, 

Oklahoma 74101. 

Administrator's Certification 

The Augusts 1990 Revised System 
Power Repayment Study indicates that 
the increased power rates will repay all 
costs of the Integrated System including 
amortization of the power investment 
consistent with the provisions 6f 
Department of Energy Order No. RA 
6120.2. In accordance with Section 1 of 
Delegation Order No. 0204-108, the 
Administrator has determined that the 
proposed System rates are consistent 
with applicable law and the lowest 
possible rates consistent with sound 
business principles in accordance with 
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Section 5 of the Flood Control Act of 
1944. 

Environment 

The environmental impact of the 
proposed System rates has been 
analyzed in consideration of the 
Department of Energy “Environmental 
Compliance Guide.” The amounts of the 
proposed increases do not warrant an 
Environmental Assessment or an 
Environmental Impact Statement in 
accordance with these regulations. 

Order 

In view of the foregoing and pursuant 
to the authority delegated to me by the 
Secretary of Energy, I hereby confirm, 
approve and place in effect on an 
interim basis, effective October 1,1990, 
the following Southwestern System Rate 
Schedules which shall remain in effect 
on an interim basis through September 
30,1994, or until the FERC confirms and 
approves the rates on a final basis, to 
supersede the rate schedules named: 


Service 

Rate 

Super¬ 

seded 

rate 

Peaking power..... 

P-90A 

P-87 A 

Peaking Power through 

P-903 

P-87B 

Oklahoma Utility Compa¬ 
nies end/or Municipal 
Power Authority. 



Firm Power through Okla¬ 

F-90B 

F-87B 

homa Utility Companies. 



Transmission service... 

TDC-90 

TDC-87 

Interruptibio capacity... 

1C-90 

IC-87 

Excess energy____ 

EE-90 

EE-87 


Issued at Washington, DC. this 28th day of 
September 1990. 

W. Henson Moore, 

Deputy Secretary. 

[FR Doc. 90-23654 Filed 10-4-90; 8:45 am] 

BELLING COZZ S450-01-U 


ENVIRONMENTAL PROTECTION 
AGENCY 

[ER-FRL-3850-9] 

Environmental Impact Statements and 
Regulations; Availability of ERA 
Comments 

Availability of EPA comments 
prepared September 17,12990 Through 
September 21,1990 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5070. 

An explanation of the ratings assigned 
to draft environmental impact 


statements (EISs) was published in FR 
dated April 13,1990 (55 FR 13949). 

Draft EISs 

ERP No. D-AFS-JC5161-CO Rating 
EC2, Elkhead Creek/Slater Creek 
Vegetation Management Plan, 
Implementation, Routt National Forest, 
Bears Ears Ranger District, Routt 
County, CO. 

Summary: EPA expressed 
environmental concerns regarding the 
project’s potential to impact water 
quality and beneficial uses. EPA 
requested additional information on 
water quality/quantity and on planned 
monitoring activities. 

ERP No. D-AFS-L61188-WA Rating 
LO, Lower White Salmon River Wild 
and Scenic River Management Plan, 
Columbia River Gorge National Scenic 
Area Wild and Scenic River System, 
Implementation, Klickitat County, WA. 

Summary: EPA has no objections to 
the proposed project. The five 
alternatives will provide vary ing 
degrees of protection to the resources in 
the lower White Salmon River corridor. 

ERP No. D-AFS-L61189-WA Rating 
LO, Lower Klickitat River Wild and 
Scenic River Management Plan, 

National Wild and Scenic Rivers 
System, Implementation, Columbia 
River Gorge National Scenic Area, 
Klickitat County, WA. 

Summary: EPA has no objections to 
the proposed project. The four action 
alternatives will provide varying 
degrees of protection to the resources in 
the lower Klickitat River corridor. 

ERP No. D-AFS-L65140-ID Rating LO, 
Horizon Forest Resource Area, Timber 
Sale and Road Construction, 
Implementation, Idaho Panhandle 
National Forests, Feman Ranger 
District, Kootenai County, ID. 

Summary: EPA has no objections to 
the proposed project. The draft EIS 
identifies no adverse environmental 
effects for the Horizon Forest Resources 
Area. 

ERP No. D-CDB-C82029-NY Rating 
EC2, Marina Redevelopment Project 
Area, Development and Construction, 
Urban Development Action Grant 
(UDAG) and COE Nationwide Permit, 
Village of Port Chester, Westchester 
County, NY. 

Summaryr: EPA expressed 
environmental concerns about the 
potential impacts resulting form 
disturbing contaminated soil/fill, use of 
rodent control measures, lack of 
detailed information regarding the 
marine and esplanade design. EPA 
requested that additional information be 
presented in the final EIS to address 
these issues. 


ERP No. D-FHW-K40177-CA Rating 
EC2, CA-1S8 Freeway Improvements. 
Plaza Road to Mooney Boulevard, 
Funding, City of Visalia, Tulare Countv. 
CA. 

Summary: EPA expressed concerns 
that the project may delay attainment of 
Federal air quality standards or cause 
additional air quality violations. EPA 
requested that FHWA analyze 
mitigation to avoid potential adverse air 
quality impacts. EPA requested the 
avoidance of adverse impacts to waters 
of the U.S. under section 404 of the 
Clean Water Act and a commitment to 
implement mitigation to minimize water 
pollution from nonpoint sources. 

Final EISs 

ERP No. F-AFS-J65159-UT, 
Strawberry Valley Management Area 
Management Plan, Lmplementation, 
section 404 Permit, Uinta National 
Forest, Wasatch County, UT. 

Summary: EPA supports the 
recommendation of the Forest Service 
interdisciplinary team that Alternative D 
be selected as the preferred alternative. 

ERP No. F-AFS-K65123-CA, Baldy 
Fire Recovery Project, Implementation, 
Klamath National Forest, Happy Camp 
Ranger District, Siskiyou County, CA. 

Summary v Review of the final EIS was 
not deemed necessarey. No formal letter 
was sent to the agency. 

ERP No. F-FHW-D40237-VA, George 
P. Cclemen Bridge Traffic Congestion 
Alleviation, York River Crossing Study, 
section 10 and 404 Permits, Coast Guard 
Permits and Funding, York and 
Glocester Counties, VA. 

Summary: EPA expressed concerns 
regarding the adequacy of the selected 
alternatives to meet traffic projections. 

ERP No. F-UAF-K11035-CA. Norton 
Air Force Base (AFB) Closure, 63rd 
Military Airlift Wing, Relocation to 
March AFB, Implementation, San 
Bernardino County, CA. 

Summary: Review of the final EIS wa3 
not deemed necessary. No formal letter 
was sent to the agency. 

ERP No. F-USN-Kl 1038-H1, Pearl 
Harbor Naval Base Development, 

Access Improvements and Further 
Development of Ford Island and 
Construction of Facilities to Lnplement 
the Relocation of Battleship and 
Cruisers, Implementation, Oahu, HI. 

Summary: EPA requested that the 
Navy collect and analyze additional 
sediment samples in the proposed 
dredging areas in order to better 
characterize the potential effects of 
dredging and ocean disposal actions on 
water quality and marine biota. EPA 
also requested that the Navy participate 
in the Army Corps’ long-term monitoring 
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program on the effects of ocean disposal 
of dredged materials. EPA expressed 
concerns that the final EIS did not fully 
disclose ail known hazardous waste 
contamination sites at Pearl Harbor. 

ERP No. FS-COE-L36007-00, McNary 
Lock and Dam Project. Juvenile Fish 
Loading and Holding Facility Expansion, 
Implementation, Umatilla County, OR 
and Benton County, WA. 

Summary: Review of the final EIS has 
been completed and the project found to 
be satisfactory. 

Dated: October 2.1990. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 
[FR Doc. 90-^3659 Filed 10-4-90; 8:45 am] 
BILLING CODE 8563-50-M 


[ER-FRL-3850-8] 

Environmental Impact Statements; 
Notice of Availability 

RESPONSIBLE AGENCY; Office of Federal 
Activities, General Information (202] 
362-5073 or (202) 382-5075. 

Availability of Environmental Impact 
Statements Filed September 24.1990 
Through September 28.1990 Pursuant to 
40 CFR 1506 9 

EIS No. 900364. Draft EIS. BLM. KS. 
Kansas Comprehensive Resource 
Management Plan (RMP). Oil and Cas 
Leasing and Development. 
Implementation, Several Counties, KS, 
Due: January 7.1991, Contact Paul 
Tanner (405)231-5491. 

EIS No. 900365. Final EIS. REA. VA, 
Clover Units 1 and 2. Coal-Fired 
Generating Station and Related 
Transmission Facilities. Construction 
and Operation. Licensing and Approval. 
Halifax County* Va. Due: November 5, 
1990, Contact Larry A. Belluzzo (202) 
382-1420. 

EIS No. 900366. Draft EIS, FHW, NC, 
NC-64/Pitt8boro Bypass Construction, 
NC-1514 to NC-64 near B. Everett 
Jordan Lake, Funding, Possible COE 404 
Permit, Town of Pittsboro, Chatham 
County, NC, Due: November 19,1990, 
Contact Nicholas L. Graf (919) 790-2859. 

EIS No. 900307, Draft Supplement, 
FHW. NM, NM-516/Santa Fe-Los 
Alamos Corridor Study-Phase C, 
Additional Information. Funding, 
Possible COE 404 Permit. Sante Fe, Los 
Alamos and Sandoval Counties, NM, 
Due: November 19,1990, Contact: 

Gerald L. Eller (505) 988-6569. 

EIS No. 900368, Lira ft Supplement. 
COE, GA, SC, Richard B. Russell Dam 
and Lake Project. Implementation. 
Updated Information on Pumped 
Storage Operations, Fish Protection 
Alternatives, section 404 Permit 
Savannah District. Several Counties. GA 


and Several Counties SC. Due: 
November 19.1990, Contact David 
Coleman (912) 944-5792. 

EIS No. 900369, Final EIS, AFS, OR. 
Winema National Forest Land and 
Resource Management Plan, 
Implementation, Klamath County. OR. 
Due: November 5.1990, Contact: J. L. 
Christensen (503) 883-6714. 

Amended Notices 

EIS No. 900300, Draft EIS, USA, CA. 
GA, KY, MD, NC, CO, HI. MO. PA. SC. 
TX, WA, DC, Presidio of San Francisco 
Army Base, Closure and Relocation to 
other Facilities, Implementation. 
Alternates are in CA, CO, GA, HI, KY, 
MD. MO. NC. PA. SC, TX, WA and DC. 
Due: October 15,1990, Contact Bob 
Verkade (916) 551-2251. Published FR 8- 
17-90—Review period extended. 

EIS No. 900330, Draft EIS. FAA, NY. 
Stewart International Airport Properties 
Improvement. Orange County, NY, Due: 
November 28,1990, Contact Frank 
Squeglia (718) 917-0902. Published FR 9- 
07-90— Review period extended. 

Dated: October 2.1990. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 
[FR Doc. 90-23658 Filed 10-4-90; 8:45 amj 

BILLING COO€ S5«O40-ftl 


[FRL-3850-51 

Proposed Administrative Penalty 
Assessment and Opportunity To 
Comment 

agency: Environmental Protection 
Agency (EPA). 
action: Notice of proposed 
administrative penalty assessment and 
opportunity to comment 

summary: EPA is providing notice of a 
proposed administrative penalty 
assessment for alleged violations of the 
Clean Water Act. EPA is also providing 
notice of opportunity to comment on the 
proposed assessment. 

Under 33 U.S.C. section 1319(g), EPA 
is authorized to issue orders assessing 
civil penalties for various violations of 
the Act. EPA may issue these orders 
after the commencement of either a 
Class I or Class II penalty proceeding. 
EPA provides public notice of the 
proposed assessments pursuant to 33 
U.S.C. section 1319(g)(4)(a). 

Class I proceedings are conducted 
under EPA’s Guidance on Class I Clean 
Water Act Administrative Penalty 
Procedures. The procedures through 
which the public may submit written 
comment on a proposed Class 1 order or 
participate in a Class 1 proceeding, and 
the procedures by which a respondent 


may request a hearing, are set forth in 
the Guidance. The deadline for 
submitting public comment on a 
proposed Class I order is thirty (30) days 
after issuance of public notice. 

On the date identified below. EPA 
commenced the following Class I 
proceeding for the assessment of 
penalties: 

In the Matter of the Masonite 
Corporation—Ukiah mill, located at 300 Ford 
Road. Ukiah. California: EPA Docket No. 

CWA-IX-FY90-36; filed on 21 September 
1990, with Mr. Steven Armsey, Regional 
Hearing Clerk, U.S. EPA, Region 9,1235 
Mission St.. San Francisco, California 94103, 
(415) 558-5997; proposed penalty of $25,000 
for bypass of its wastewater treatment 
system and failure to report said bypass in 
violation of NPDES Permit No. CA0005606. 

FOR FURTHER INFORMATION: 

Persons wishing to receive a copy of 
EPA*s Guidance, review the complaint 
or other documents filed in this 
proceeding, comment upon a proposed 
assessment, or otherwise participate in 
the proceeding should contact the 
Regional Hearing Clerk identified above. 
The administrative record for this 
proceeding is located in the EPA 
Regional Office identified above, and 
the file will be open for public 
inspection during normal business 
hours. All information submitted by the 
respondent is available as part of the 
administrative record, subject to 
provisions of law restricting public 
disclosure of confidential information. In 
order to provide opportunity for public 
comment, EPA will issue no final order 
assessing a penalty in these proceedings 
prior to thirty (30) days after the date of 
publication of this notice. 

Dated: September 21.1990. 

Harry Saraydarian, 

Director, Water Management Division. 

[FR Doc. 90-23544 Filed 10-4-90; 8:45 am) 

BILLING COOC 6560-60-14 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Information Collection Submitted to 
OMB for Review 

agency: Federal Deposit Insurance 
Corporation. 

action: Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 198a 


summary: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C chapter 
35). the FDIC hereby gives notice that it 
has submitted to the Office of 
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Management and Budget a request to 
review and approve changes to the 
information collection identified below. 

Type of review: Revision of a 
currently approved collection. 

Title: Foreign Branch Report of 
Condition. 

Form Number: FFIEC 030. 

OMD Number: 3064-0011. 

Expiration date of OMB clearance: 
June 30,1993. 

Frequency of response: Annually. 

Respondents: Foreign branches of 
insured state nonmember banks. 

Number of respondents: 55. 

Number of responses per respondent: 

1 . 

Total annual responses: 55. 

Average number of hours per 
response: 3.25. 

Total annual burden hours: 179. 

OMB reviewer: Gary Waxman, (202) 
395-7340, Office of Manageent and 
Budget, Paperwork Reduction Project 
(3064-0011), Washington, DC 20503. 

FD1C contact: Steven F. Hanft, (202) 
898-3907, Office of the Executive 
Secretary, room F-400, Federal Deposit 
Insurance Corporation, 55017th Street 
NW., Washington, DC 20429. 

Comments: Comments on these 
collections of information are welcome 
and should be submitted before October 
22.1990. 

addresses: A copy of the submission 
may be obtained by calling or writing 
the FDIC contact listed above. 

Comments regarding the submission 
should be addressed to both the OMB 
reviewer and the FDIC contact listed 
above. 

SUPPLEMENTARY INFORMATION: Form 
FFIEC 030 contains asset and liability 
information for foreign branches of 
insured banks. Two types of changes are 
proposed to this form: (1) A modest 
number of new items would be added, 
particularly in the area of off-balance 
sheet activity; and (2) branches with at 
least $2 billion in total assets or $5 
billion in commitments to purchase 
foreign currencies or U.S. dollar 
exchange would report quarterly instead 
of annually. Other branches with 
significant risk may be required, on a 
case by case basis, to report quarterly 
as well. However, this change in 
reporting frequency for "significant 
branches" is not expected to affect any 
foreign branches of state nonmember 
banks at present. 

Dated: October 2,1990. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson, 

Executive Secretary. 

[FR Doc. 90-23657 Filed 10-4-90; 8:45 am] 

BILLING CODE §714-01-41 


FEDERAL MARITIME COMMISSION 

Notice of Agreement(s) Filed; Marine 
Terminals Corporation 

The Federal Maritime Commission 
hereby gives notice that the following 
agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act, 1916, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC. Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10220. Interested parties may 
submit protests or comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments and protests are found in 
§§ 560.602 and/or 572.603 of title 45 of 
the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: 224-010827-001. 

Title: The City of Los Angeles/Marina 
Terminals Corporation (of Los Ajigeles) 
Marine Terminal Agreement. 

Parties: The City of Los Angeles 
(City). Marine Terminals Corporation (of 
Los Angeles) (MTC). 

Filing Party: Mr. Raymond P. Bender, 
Assistant City Attorney, City of Los 
Angeles, 425 S. Palos Verdes St.. P.O. 
Box 151, San Pedro, CA 90733-0151. 

Synopsis: The Agreement sets forth 
compensation adjustments in 
accordance with procedures prescribed 
in the basic agreement. The Agreement 
increases the minimum annual 
guarantee to $630,875. MTC will pay 
100% of all tariff charges to the City and 
is entitled to share wharfage and 
dockage charges on a 50%/50% basis 
after the City has been paid the 
minimum annual guarantee. 

By Order of the Federal Maritime 
Commission. 

Dated: October 1,1990. 

Ronald D. Murphy, 

Assistant Secretary. 

[FR Doc. 90-23549 Filed 10-4-90; 8:45 am] 

BILLING CODE §730-01-41 


Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice that the following 


agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act, 1918, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., room 10220. Interested parties may 
submit protests or comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments and protests are found in 
§ 560.02 and/or 572.603 of title 48 of the 
Code of Federal Regulations. Interested 
persons should consult this section 
before communicating with the 
Commission regarding a pending 
agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: 224-003565-004. 

Title: Puerto Rico Ports Authority/ 
Sea-Land Service, Inc. Terminal 
Agreement. 

Parties: Puerto Rico Ports Authority 
(PRPA), Sea-Land Service, Inc. (Sea- 
Land). 

Filing Party: Ms. Mayra N. Cruz 
Alvarez, Contracts Supervisor, Puerto 
Rico Ports Authority, G.P.O. Box 2829, 
San Juan, PR 00936-2829. 

Synopsis: The Agreement amends the 
basic agreement to provide Sea.Land the 
right to construct and use a one-story 
building on "Area C" at Puerto Nuevo, 
San Juan, Puerto Rico. The Agreement 
also revises the annual fee payable to 
PRPA for the right of preference in 
certain berthing, apron and cargo-in¬ 
transit areas. 

By order of the Federal Maritime 
Commission. 

Dated: October 2,1990. 

Ronald D. Murphy, 

Assistant Secretary. 

[FR Doc. 90-23661 Filed 10-4-90; 8:45 amj 

BILLING CODE 6730-01-11 


Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., room 10220. Interested parties may 
submit comments on each agreement to 
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the Secretary. Federal Maritime 
Commission. Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement 

Agreement No.: 224-200423. 

Title: Mapdand Port Administration/ 
Hale Container Line, Inc. Terminal 
Agreement 

Parties: Maryland Port Administration 
(MPA), Hale Container Line, Inc. (Hale). 

Synopsis: The Agreement provides for 
Hale’s lease of 2.5 acres at MPA’s 
Dundalk Marine Terminal. MPA will 
provide Hale one container crane upon 
24 hours’ notice. The Agreement sets 
forth the charges Hale will pay MPA, 
and it has a 1-year term beginning 
October 1,1990. 

Agreement No.: 224-200421. 

Title: Georgia Ports Authority/Polish 
Ocean Line Terminal Agreement. 

Parlies: Georgia Ports Authority 
(GPA). Polish Ocean Line (POL). 

Synopsis: The Agreement provides for 
POL’s 10-year non-exclusive use of 
GPA’s Garden City Terminal for 
conducting cargo service through the 
Port of Savannah, Georgia. All cargo 
moving in POL’s operation and ell other 
services provided by GPA will be 
governed by GPA’s Terminal Tariff No. 
1-F, subject to a sliding wharfage rate 
schedule and other cbaiges as agreed to 
by the parties. 

By Order of the Federal Maritime 
Commission. 

Dated: October 2.1999. 

Ronald D. Murphy, 

Assistant Secretary. 

(FR Doc. 90-23662 Filed 10-4-90; 6:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 

Bankers Corp., et al.; Applications To 
Engage de Novo In Permissible 
Nonbanktng Activities 

The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation 

Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Companv Act (12 U.S.C. 
1843(c)(8)) and 5 225.21(a) of Regulation 

Y (12 CFR 225.21 (a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in 5 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 


holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can ’’reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than October 25,1990. 

A. Federal Reserve Bank of New York 
(William L. Rutledge. Vice President) 33 
Liberty Street, New York, New York 
10045: 

1 . Bankers Carp., Perth Amboy. New 
Jersey; to engage de novo through its 
subsidiary. Interim Federal Savings 
Bank, Perth Amboy. New Jersey, in the 
acquisition of certain branches of 
Carteret Savings Bank, FA. Morristown, 
New Jersey, and thereby engage in 
operating a savings and loan institution 
pursuant to $ 225.25(b)(9) of the Board’s 
Regulation Y. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1 . NBD Bancorp, Inc Detroit, 
Michigan; to engage de novo through its 
subsidiary, NBD Financial Services of 
Michigan, Inc., Detroit, Michigan, in 
acting as investment or financial advisor 
to the extent of providing portfolio 
investment advice to institutional 
investors pursuant to 5 225.25(b)(4pi) 
of the Board’s Regulation Y. 

C. Federal Reserve Bank of SL Louis 
(Randall C. Summer, Vice President) 411 
Locust Street, St. Louis. Missouri 63166: 

1 . Mid-America Bancrop, Louisville, 
Kentucky; to engage de novo through its 
subsidiary. MABC Leasing Company. 


Louisville, Kentucky, in originating 
commercial equipment leases through 
relationships with equipment vendors, 
various end-users requesting lease 
services, and from lease broker 
referrals, pursuant to § 225.25(b)(5) of 
the Board’s Regulation Y. 

D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1 . Lamar Trust Bancshares. Inc., 
Lamar. Missouri; to engage de novo in 
providing data processing services to 
financial institutions pursuant to 
5 225.25(b)(7) of the Board’s Regulation 
Y. 

Board of Governors of the Federal Reserve 
System. October 1.1990. 

Jennifer J. Johnson, 

Associate Secretory of the Board. 

[FR Doc. 90-23588 Filed 10-4-90; 8:45 am) 
BILLING CODE 62J0-01-M 


Credit Lyonnais, et al.; Acquisitions of 
Companies Engaged In Nonbanking 
Activities 

The organizations listed in this notice 
have applied under f 225.23(a) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a) or (f)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and 225.21(a) of Regulation Y 
(12 CFR 225.21(a)) to acquire or control 
voting securities or assets of a company 
engaged in a nonbanking activity. 
Unless otherwise noted, such activities 
will be conducted throughout the United 
States. 

The applications are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
applications have been accepted for 
processing, they will also be available 
for inspection at the offices of lhe Board 
of Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing he 
evidence that would be presented at a 
hearing, and indicating how the party 
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commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 31, 
1990. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. Credit Lyonnais , Paris, France; to 
engage de novo through rts subsidiary. 
International Advisors & Co., New York, 
New York, in acting as financial advisor 
to provide corporate finance advisory 
services to institutional customers, 
including advice with respect to 
structuring, financing and negotiating 
domestic and international mergers, 
acquisitions, joint ventures, divestitures, 
leveraged buyouts, capital-raising 
vehicles, interest rate and currency 
swaps and similar hedging devices, and 
other corporate transactions, and to 
provide ancillary services or functions 
incidental to the foregoing activities; 
performing feasibility studies for 
institutional customers, principally in 
the context of determining the financial 
attractiveness and feasibility of 
particular corporate transactions; 
providing valuation services in 
connection with the foregoing; and 
rendering fairness opinions in 
connection with corporation 
transactions. The Fuji Bank Ltd. 75 
Federal Reserve Bulletin 577 (1989) and 
Signet Banking Corp., 73 Federal 
Reserve Bulletin 59 (1987). 

2. The Long-Term Credit Bank of 
Japan, Ltd., Tokyo, Japan; to engage de 
novo through its subsidiary, Greenwich 
Capital Markets, Inc., Greenwich, 
Connecticut, in providing advice 
regarding the structuring of and 
an-anging for. loan syndications, interest 
rate “swaps”, interest rate "caps” and 
similar transactions; providing advice in 
connection with financing transactions 
for nonaffiliated financial and 
nonfinancial institutions; providing 
valuation services for nonaffiliated 
financial and nonfinancial institutions; 
advising nonaffiliated financial and 
nonfinancial institutions in connection 
with merger, acquisition, and divestiture 
considerations; rendering fairness 
opinions in connection with merger, 
acquisition, and similar transactions for 
nonaffiliated financial and nonfinancial 
institutions; and conducting feasibility 
studies for corporations. Sun Trust 
Banks, Inc., 74 Federal Reserve Bulletin 
256 (1988). 


Board of Governors of the Federal Reserve 
System, October 1,1990. 

Jennifer J. Johnson, 

Associated Secretary of the Board. 

[FR Doc. 90-23589 Filed l(M-90: 8:45 amj 

BILLING CODE 6210-01-14 


Grove Bancorp, Inc., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
ace set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than October 
25,1990. 

A. Federal Reserve Bank of Boston 

(Robert M. Brady. Vice President) 600 
Atlantic Avenue. Boston. Massachusetts 
02106; 

1. Grove Bancorp, Inc., Brighton, 
Massachusetts; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Grove 
Bank for Savings. Brighton, 
Massachusetts, which engages in the 
sale and underwriting of Massachusetts 
Savings Bank Life Insurance activities. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60090: 

1. First National Bancorp, Inc., Joliet, 
Illinois; to acquire 100 percent of the 
voting shares of Bank of Lockport, 
Lockport, Illinois. 

2. INB Financial Corporation, 
Indianapolis, Indiana; to acquire 100 
percent of the voting shares of F L & T 
Financial Corporation, Columbia City, 
Lidiana, and thereby indirectly acquire 


Farmers Loan and Trust, Columbia City. 
Indiana. 

3. WCNBancorp, Wisconsin Rapids, 
Wisconsin; to acquire 51 percent of the 
voting shares of Community State 
Bancshares. Wisconsin Rapids, 
Wisconsin, and thereby indirectly 
acquire Community State Bank. 
Wisconsin Rapids, Wisconsin. 

C. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Assistant 
Vice President) 101 Market Street, San 
Francisco. California 94105: 

1. CNBancorp, Ltd., Taipei, Taiwan, 
and CNB Bancorp, San Francisco, 
California; to acquire 80 percent of the 
voting shares of Alvarado Bank, 
Richmond, California. 

Board of Governors of the Federal Reserve 
System, October 1.1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-23590 Filed 10-4-90: 8:45 am| 
DILUNG CODE 6210-01-M 


Michael Gordon Murphy, et aU Change 
in Bank Control Notice; Acquisition of 
Shares of Banks or Bank Holding 
Companies 

The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j)(7)). 

The notice is available for immediate 
inspection at the Federal Reserve Bank 
indicated. Once the notice has been 
accepted for processing, it will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing to the Reserve Bank indicated 
for the notice or to the offices of the 
Board of Governors. Comments must be 
received not later than October 19,1990. 

A. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Michael Gordon Murphy, Houston, 
Texas; to acquire 5.17 percent; Fred 
Deen Herring, Houston, Texas, to 
acquire 5.17 percent; and Carl Fred 
Allen, Houston, Texas, to acquire 5.17 
percent of the voting shares of Foremost 
Bancshares, Inc., Houston. Texas, and 
thereby indirectly acquire South Main 
Bank, Houston, Texas. 
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Board of Governors of the Federal Reserve 
System, October 1,1990. 

Jennifer ]. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-23591 Filed 10-4-90; 8:45 am] 
BILLING CODE 6210-0 t-M 


United Community Financial 
Corporation; Acquisition of Company 
Engaged in Permissible Nonbanking 
Activities 

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throught the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 15, 
1990. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1 . United Community Financial 
Corporation, Way land, Michigan; to 
acquire LaValley Associates, Inc., 


Wayland, Michigan, and thereby engage 
in the sale of general insurance pursuant 
to § 225.25(b)(8)(iii) of the Board’s 
Regulation Y. These activities will be 
conducted in Wayland, Michigan. 

Board of Governors of the Federal Reserve 
System, October 1.1990. 

Jennifer J. Johnson. 

Associate Secretary of the Board. 

[FR Doc. 90-23592 Filed 10-4-90; 8:45 am] 

BILLING CODE 6210-01-M 


FEDERAL TRADE COMMISSION 
[Docket No. C-3297] 

American Institute cf Certified Public 
Accountants; Prohibited Trade 
Practices, and Affirmative Corrective 
Actions 

agency: Federal Trade Commission. 
action: Consent Order. 

summary: The consent order in this 
matter settles alleged violations of 
federal law prohibiting unfair acts and 
practices and unfair methods of 
competition. It prohibits, among other 
things, the American Institute of 
Certified Public Accountants (AICPA) 
from restricting CPAs from providing 
professional services for a contingent 
fee or a disclosed commission to any 
person for whom the CPA involved in 
any particular situation is not also 
performing an attest service. 

Respondent also is prohibited from 
restricting CPAs’ use of referral fees that 
are disclosed, and from preventing 
CPAs’ use of truthful, non-deceptive 
advertising, solicitation, or trade names. 
In addition, AICPA is required to 
distribute a copy of the order and any 
revised ethics rules to its members. 
dates: Complaint and Order issued July 
26,1990. 1 

FOR FURTHER INFORMATION CONTACT: 

Seth Zimmerman, FTC/S-3308, 
Washington, DC 20580. (202) 326-2914. 
SUPPLEMENTARY INFORMATION: On 
Tuesday, April 4,1989, there was 
published in the Federal Register, 54 FR 
13529, a proposed consent agreement 
with analysis In the Matter of American 
Institute of Certified Public Accountants, 
for the purpose of soliciting public 
comment. Interested parties were given 
sixty (60) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of order. 


1 Copies of the Complaint, the Decision and 
Order, and the separate statements of 
Commissioner Azcuenaga and Commissioner Owen 
are available from the Commission's Public 
Reference Branch. H-130,6th Street & Pennsylvania 
Avenue NW.. Washington. DC 20580 


Comments were filed and considered 
by the Commission. The Commission 
modified the consent order in three 
respects. Under the first modification, 
AICPA can prohibit CPAs from 
providing audit and other attest services 
for a contingent fee or commission to 
clients for whom they have provided— 
rather than just offered to provide—non- 
attest services. The second modification 
clarifies that AICPA can prohibit CPAs 
from receiving commissions from their 
audit or other attest clients. Under the 
third modification, AICPA can prohibit 
CPAs from accepting contingent fees for 
preparing tax returns or tax-refund 
claims. The Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings, and entered a 
revised order to cease and desist in 
disposition of this proceeding. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 48. Interprets or 
applies sec. 5. 38 Stat. 719, as amended; 15 
U.S.C. 45) 

Donald S. Clark. 

Secretary. 

[FR Doc. 90-23612 Filed 104-90; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 9ON-0135] 

National Academy of Sciences, 
Institute of Medicine Report on 
Nutrition Labeling; Availability 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing the 
public availability of a report of the 
National Academy of Sciences, Institute 
of Medicine (IOM), entitled "Nutrition 
Labeling: Issues and Directions for the 
1990’s." As part of its overall effort to 
reform the food label, and in conjunction 
with its recently published proposal on 
nutrition labeling, FDA is inviting 
comments on this report. 
dates: Comments by November 16, 

1990. 

addresses: Submit written comments 
on "Nutrition Labeling: Issues and 
Directions for the 1990’s'’ to the Docket 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane. Rockville, MD 20857. 
Comments should be idenfitied with the 
docket number found in brackets in the 
heading of this document. The report 
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and received comments are available for 
public examination in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. Copies 
of the report may be obtained from 
National Academy Press (NAP), 2101 
Constitution Ave. NW., Washington, DC 
20418. Orders must reference order 
number ISBN 4326 and include payment 
of $24.95 for each copy of the document. 
A discount is available on orders of five 
or more copies. Payment may be made 
by check, money order, charge card 
(American Express, VISA, or 
MasterCard), or billing arrangements 
made with NAP. Charge card orders 
must include the charge card account 
number and expiration date. For 
telephone orders or further information 
on placing an order, call NAP at 1-800- 
624-6242. 

FOR FURTHER INFORMATION CONTACT: 

John Vanderveen, Center for Food 
Safety and Applied Nutrition (HFF-260), 
Food and Drug Administration, 200 C St. 
S\V., Washington, DC 20204, 202-245- 
1064. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of July 19,1990 (55 FR 
29487), FDA proposed to amend its food 
labeling regulations to require nutrition 
labeling on most food products that are 
meaningful sources of nutrition and to 
revise the list of required nutrients and 
the conditions for listing nutrients in 
nutrition labeling. In that document. 

FDA pointed to the fact that the IOM 
was developing a report, under contract 
with the Public Health Service, 
Department of Health and Human 
Services and the Food Safety and 
Inspection Services, United States 
Department of Agriculture, on options 
for changes in food labeling that will 
assist consumers in implementing the 
recommendations of the Surgeon 
General’s Report on Nutrition and 
Health (55 FR 29487 at 29508). The 
agency noted that the report was due in 
September of 1890. and that FDA would 
consider that report in formulating the 
Final rule based on the mandatory 
nutrition labeling proposal. 

The agency is now announcing its 
receipt, and the availability of the 
report. It is providing an opportunity for 
interested persons to comment on the 
implicationss of the IOM report for the 
mandatory nutrition labeling proposal 
and on the other proposals that the 
agency has issued or will issue on food 
labeling. The agency will consider these 
comments, as well as the report, in 
formulating its final rule. All comments 
must be received by November 16,1990, 
the date that the comment period on the 
mandatory nutrition labeling proposal 
closes. 


Dated: September 28,1990. 

Ronald G. Chesemore, 

Associate Commissioner for Regulatory 
Affairs. 

(FR Doc. 90-23524 Filed 10-1-90; 8:45 am) 

BILLING CODE 4160-01-*! 


National Institutes of Health 

Establishment of Committee 

Pursuant to the Federal Advisory 
Committee Act of October 6,1972, (Pub. 
L 92—463, 86 Stat. 770-776) and section 
413(b)(7) of the Public Health Service 
Act, as amended (42 U.S.C. Code 285a- 
2) the Acting Director, National 
Institutes of Health, announced the 
establishment by the Director. National 
Cancer Institute, of The American Stop 
Smoking Intervention Study (ASSIST) 
Committee. 

The American Stop Smoking 
Intervention Study will assist and 
advise the Director, National Cancer 
Institute, through the Director, Division 
of Cancer Prevention and Control 
concerning the scientific conduct of the 
ASSIST demonstration project. 

Unless renewed by appropriate 
action, The American Stop Smoking 
Intervention Study shall terminate two 
years from the date of establishment. 

Dated: September 27,1990. 

William F. Raub, 

Acting Director. National Institutes of Health. 
[FR Doc. 90-23609 Filed 10-4-90; 8:45 am) 
BILLING CODE 4140-01-M 


National Heart, Lung, and Blood 
Institute; Meeting of Sickle Cell 
Disease Advisory Committee 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Sickle Cell Disease Advisory 
Committee, National Heart, Lung, and 
Blood Institute, October 31,1990. The 
meeting will be held at the National 
Institutes of Health, 7550 Wisconsin 
Avenue, Federal Building, Conference 
room Bl-19, Eethesda, Maryland 20892. 

The entire meeting will be open to the 
public from 9 a.m. to adjournment to 
discuss recommendations on the 
implementation and evaluation of the 
Sickle Cell Disease Program. 

Attendance by the public will be limited 
to space available. 

Ms. Terry Bellicha, Chief, 
Communications and Public Information 
Branch, National Heart, Lung, and Blood 
Institutes of Health, Building 31, room 
4A21, Bethesda, Maryland 20892, (301) 
496-4236, will provide a summary of the 
meeting and a roster of the committee 
members upon request. 


Dr. Clarice D. Reid, Chief, Sickle Cell 
Disease Branch, Division of Blood 
Diseases and Resources, NIILBI, Federal 
Building, room 508, Bethesda, Maryland 
20892, (301) 496-6931, will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.839. Blood Diseases and 
Resources Research, National Institutes of 
Health.) 

Dated: September 28,1990. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

[FR Doc. 90-23607 Filed 10-4-90; 8:45 am) 

BILLING CODE 4140-01-M 


National Heart, Lung, and Blood 
Institute; Cancellation of Meeting 

Notice is hereby given of the 
cancellation of the meeting of the Sickle 
Cell Disease Advisory Committee, 
National Heart. Lung, and Blood 
Institute. October 5,1990, Building 31, 
Conference Room 7, C-Wing, Bethesda. 
Maryland, which was published in the 
Federal Register on September 18. (48 
FR 38396-7). 

The meeting was cancelled and will 
be rescheduled at a later date in order to 
coordinate travel of members in 
conjunction with other meetings being 
held in the Washington metropolitan 
area. 

Dated: September 28,1990. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

[FR Doc. 90-23608 Filed 1CM-90; 8:45 am) 

BILLING CODE 4140-01-M 


Public Health Service 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection packages it has submitted to 
the Office of Management and Budget 
(OMB) for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following requests 
have been submitted to OMB since the 
list was last published on Friday, 
September 21,1990. 

(Call PHS Reports Clearance Officer 
on 202-245-2100 for copies of package) 

1. Monthly Vital Statistics—0920- 
0213—Monthly vital statistics at the 
State and national level are required by 
the Bureau of the Census in the 
preparation of population estimates and 
projections. They are widely used by the 
health community in tracking trends, 
and by the public sector for marketing 
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and research purposes. Respondents: 
State or local governments; Number of 
Respondents: 164; Number of Responses 
per Respondent: 12; Average Burden per 
Response: .1 hour; Estimated Annual 
Burden: 197 hours. 

2. Piedmont Health Survey of the 
Elderly—0925-0267—This is a request 
for approval of the fourth telephone 
followup interview with study 
participants. This prospective 
epidemiologic study is comparing and 
contrasting the influence of 
physiological, behavioral, social and 
environmental forces on mortality, 
morbidity and health services utilization 
of the elderly in five North Carolina 
counties. Respondents: Individuals or 
households; Number of Respondents: 


2,256; Number of Responses per 
Respondent: 1; Average Burden per 
Response: .193 hours; Estimated Annual 
Burden: 440 hours. 

3. Print and Broadcast Media 
Pretesting—0925-0046—To help ensure 
that print and broadcast health 
messages produced by the Office of 
Cancer Communications (OCC) have the 
potential of being received, understood, 
and accepted by their target audiences, 
OCC will pretest messages while they 
are in draft stages. Approximately 2300 
respondents will be interviewed per 
year in the pretests of four public 
service announcements and ten print 
messages. Respondents: Individuals or 
households; Number of Respondents: 
2.800; Number of Responses per 


Respondent: 1; Average Burden per 
Response: .50 hour, Estimated Annual 
Burden: 1,400 hours. 

4. AIDS Cost and Services Utilization 
Survey—NEW—This survey will obtain 
health care resources utilization, cost 
and insurance information from patients 
with AIDS and other HIV-related 
illnesses across the country and from 
their providers. Data will be used to 
estimate total resources used by 
patients and variations in patterns of 
use in order to guide policymarkers in 
decisions regarding allocations of 
resources. Respondents: Individuals or 
households, businesses or other for- 
profit, nonprofit institutions, smail 
businesses or organizations. 






No. of 

Respondents 

No. of Hours Per 
Response 

No. of Responses 
Per Respondent 

Patient Survey. 




- 2,067 

.55 hra. 

3 

Provider Survey. 




945 

2.5 hra. 

1.5 







Estimated Annual Burden: 0,980 hours 
OMB Desk Officer: Shannah Koss- 
McCallum 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the OMB Desk Officer 
designated above at the following 
address: OMB Reports Management 
Branch, New Executive Office Building. 
Room 3002, Washington, DC 20503 
Date: September 28,1990. 

James M. Friedman, 

Acting Deputy Assistant Secretary for Health 
(Planning and Evaluation). 

[FR Doc. 90-23510 Filed 10-4-90; 8:45 amj 
BILLING CODE 4160-1744 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

lDocket No. N-90-1917; FR-2606-N-92] 

Federal Property Suitable as Facilities 
to Assist the Homeless 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Notice. 

summary: This Notice identifies 
unutilized and underutilized Federal 


property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 

EFFECTIVE DATE: October 5.1990. 

addresses: For further information, 
contact James Forsberg, Department of 
Housing and Urban Development, room 
7262, 451 Seventh Street SW„ 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565. 
(These telephone numbers are not toll- 
free.) 

SUPPLEMENTARY INFORMATION: In 

accordance with the December 12,1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized and underutilized 
Federal buildings and real property 
determined by HUD to be suitable for 
use for facilities to assist the homeless. 
Today’s Notice is for the purpose of 
announcing that no additional properties 
have been determined suitable this 
week. 

Dated: September 27,1990. 

Paul Roitman Bardack, 

Deputy Assistant. Secretary for Economic 
Development 

{FR Doc. 90-23429 Filed 10-4-90; 8:45 amj 

BILLING CODE 4210-2*41 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(NV-930-08-4333-11; NY5-90-27] 

Nevada; Temporary Closure of Certain 
Public Lands in the Las Vegas District 
for Management of the 1990 Gold 
Coast 300 Off-Highway Vehicle (OHV) 
Race 

ACTION: Certain public lands in the Las 
Vegas District Clark County, Nevada, 
on and adjacent to the 1990 Gold Coast 
300 race course on October 13,1990. 
Access will be limited to race officials. 
pennittee(s) and right-of-way grantees. 


SUPPLEMENTARY INFORMATION: Certain 
public lands in the Las Vegas District 
Clark County, Nevada will be 
temporarily closed to public access from 
0001 hours. October 13,1990, to 2400 
hours. October 13,1990, to protect 
persons, property, and public land 
resources on and adjacent tc the 1990 
Gold Coast 300 OHV race course. 
Spectators are restricted to the Start/ 
Finish, and the high speed test section, 
miles 55.0 to 593 along the paved 
frontage road only. These temporary 
closures and restrictions are made 
pursuant to 43 CFR Part 8364. The public 
lands to be closed or restricted are those 
lands adjacent to and including roads, 
trails and washes identified as the 1990 
Gold Coast 300 OHV race course. 

The following public lands restricted 
or closed are described as: 
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The Sloan area, T. 23 S., R. 61 E., all of 
sections 29, 30, 31, and 32. T. 23 S., R. 60 E., all 
of sections 25, 35. and 36. The Hidden Valley 
area. T. 24 S.. R. 61 E., all of sections 1 
through 38. T. 24 S., R. 60 E., all of sections 1 
through 36. The Jean, Nevada and the Jean 
Dry Lake areas, T. 25 S., R. 60 E„ all of 
sections 1 through 38. T. 25 S., R. 59 E., all of 
sections 1 through 36. The McCullough 
Mountain area, T. 25 S., R. 61 E., all of 
sections 1 through 36. T. 25 S., R. 62 E., all of 
section 18. T. 28 S., R. 60 E., all of sections 1 
through 38. The Roach Dry Lake area, T. 28 
S.. R. 59 E.. all of sections 1 through 38. 

The above legal land descriptions are 
for public lands within Clark County, 
Nevada. A map showing specific areas 
closed to public access is available from 
the following BLM office: the Las Vegas 
District Office, P.O. Box 26569, Las 
Vegas, Nevada 89126, (702) 646-6800. 
Any person who fails to comply with 
this closure order issued under 43 CFR 
Part 8364 may be subject to the penalties 
provided in 43 CFR 8360.7. 

Dated: September 27,1990. 

Ben F. Collins, 

District Manager. Los Vegas. MV. 

|FR Doc. 90-23531 Filed 10-4-90; 8:45 am] 
CiLUNG CODE 4310-HC-M 


[OR-020-00-4370-12; GPO-411] 

Oregon Wifd Horse Gathering 
Schedule; Meeting 

agency: Bureau of Land Management, 
Interior. 

action: Bums District Office: Statewide 
wild horse gathering schedule public 
meeting. 

summary: In accordance with Public 
Law 92-195, this notice sets forth the 
public meeting date to discuss the use of 
helicopters in gathering wild horses and 
the proposed gathering schedule in 
Oregon for FY 91 and 92. 

DATES: October 15,1990, 3 p.m. to 4:30 
p.m. 

ADDRESSES: The meeting will take place 
at the BLM Burns District Office in 
Hines, Oregon. 

FOR FURTHER INFORMATION CONTACT: 

Donald R. Cain, Acting District 
Manager, Burns District, Bureau of Land 
Management, HC 74-12533 Hwy. 20 
West, Hines, Oregon 97738—Telephone 
(503) 573-5241. 

SUPPLEMENTARY INFORMATION: The use 

of helicopters to gather wild horses 
throughout southeastern Oregon in 
Fiscal Year 1991 and 1992 will be 
discussed along with other aspects of 
the program and adoption process. 
Information concerning the gathering of 
all Oregon wild horse herds will be 
presented at the meeting. The total 


number of horses expected to be 
gathered will be between 1,000 and 1,250 
depending on the availability of funds 
and the capability of the Bums District 
to process and adopt out the horses 
gathered. 

This meeting is open to the public. 
Persons interested in making an oral 
statement at this meeting are asked to 
notify the District Manager, Bums 
District Office, HC 74-12533 Hwy. 20 
West, Hines, Oregon 97738 by October 
8,1990. Written statements must be 
received by this date. 

Summary minutes of the meeting will 
be available for public inspection and 
duplication within 30 days following the 
meeting. 

Dated: September 19,1990. 

Donald R. Cain, 

Acting District Manager. 

[FR Doc. 90-23552 Filed 10-4-90; 8:45 am) 

BILLING CODE 4310-33-41 


lMT-930-00-4212-13; MTM 78518] 

Notice of Conveyance and Order 
Providing for Opening of Public Land 
In Big Horn County, MT 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

SUMMARY: This order will open lands 
reconveyed to the United States in an 
exchange under the Federal Land Policy 
and Management Act of 1978, 43 U.S.C. 
1701 et seq (FLPMA), to the operation of 
the public land laws. It also informs the 
public and interested state and local 
governmental officials of the issuance of 
the conveyance document. 

Since scattered federal parcels were 
transferred and wildlife habitat, 
recreation lands, and public access were 
acquired, the public interest was well 
served through completion of this 
exchange. 

effective date: November 5,1990. 

FOR FURTHER INFORMATION CONTACT: 

James Binando, BLM Montana State 
Office, P.O. Box 36800, Billings, Montana 
59107, 406-255-2935. 

SUPPLEMENTARY INFORMATION: 1. Notice 
is hereby given that pursuant to Sec. 206 
of FLPMA, the following described lands 
were transferred to Charles F. Conley: 

Principal Meridian, Montana 

T. 8 S.. R. 43 E.. 

Sec. 17, NViSWVi; 

Sec. 25. SVfcNVfc; 

Sec. 28. SEftNEVfe; 

Sec. 28. NIMNE 1 *, SWy4NW*/4. 

Nwy4swy4; 

Sec.29. Ny 2 NEy4, SEVfcNEft; 

Sec. 33. SWy4NEy4. 


T. 8 S.. R. 44 E.. 

Sec. 19. lots 5 and 8; 

Sec. 30, lots 19 and 20; 

Sec. 31. lots 5, 8,15 and 16 
T. 9 S.. R. 44 E., 

Sec. 2. NE’ASEVfc; 

Sec. 8. lots 1. 2. 8-18, WVfcSE’A; 

Sec. 7. lots 6,15.10,19, 20, S'ASE'A; 

Sec. 8. SWy4; 

Sec. 9. SVzSEY*; 

Sec. 18. NEV4NEy4. 

Aggregating 1,878,12 acres. 

2. In exchange for the above selected 
land, the United States acquired the 
following described surface estate from 
Mr. Conley: 

Principal Meridian, Montana 

T. 9 S.. R. 44 E., 

Sec. li, wy 2 swy4; 

Sec. 13, WViEVfc, WVfe; 

Sec. 14. WV*. SEVi; 

Sec. 15. Ntt, SEV4; 

Sec. 22, N%NEY4 
Sec. 22,NV*NV*: 

Sec. 24, NWttNVm 
Aggregating 1,800 acres. 

3. The values of the Federal public 
land were appraised at $59,000 and the 
values of the private land were 
appraised at $59,400. The $400 difference 
in value was applied to the acquisition 
of two road easements from Mr. Conley 
and Lewie Fowler. 

4. At 9 a.m. on December 5,1990, the 
lands described in paragraph 2 above 
that were conveyed to the United States 
will be opened only to the operation of 
the public land laws generally, subject 
to valid existing rights and the 
requirements of applicable law. All 
valid applications received at or prior to 
9 a.m. on December 5,1990 shall be 
considered as simultaneously filed at 
that time. Those received thereafter 
shall be considered in the order of filing. 

Dated: September 28.1990. 

James Binando, 

Chief, Branch of Land Resources. 

[FR Doc. 90-23483 Filed 10-4-90; 8:45 am] 

BILLING CODE 4310-DN-M 


[WAOR 45223] 

Realty Action; Lease of Public Lands 
for Recreation and Public Purposes 
Ferry County, WA 

agency: Bureau of Land Management, 
Interior. (OR-130-01^212-11; GPl-004) 

summary: The following described 
lands have been examined and found 
suitable for classification for lease to the 
Ferry County Parks and Recreation 
District under the provisions of the 
Recreation and Public Purposes Act, as 
amended (43 U.S.C. 869 et seq.). Ferry 
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County proposes to use the lands for an 
ORV use area. 

Willamette Meridian 

T. 38 N., R. 33 E., Sec. 7, Lots 5.11. 26, 28. 29 

and 30 Sec. 18, Lot 15 

Containing 52.72 acres more or less. 

Lease of the land is consistent with 
current BLM land use planning and 
would be in the public interest. 

The lease, when issued, will be 
subject to the following terms and 
conditions: 

1. Provisions of the Recreation and 
Public Purposes Act and to all 
applicable regulations of the Secretary 
of the Interior. 

2. All valid existing rights, including 
but not limited to any mining claims, 
right-of-way, permit or lease of record. 

Detailed information concerning this 
action is available for review at the 
Spokane District Office, East 4217 Main 
Avenue. Spokane, Washington, 99202. 

Upon publication of this notice in the 
Federal Register, the lands will be 
segregated from all other forms of 
appropriation under the public land 
laws, including the general mining laws, 
except for lease under the Recreation 
and Public Purposes Act and leasing 
under the mineral leasing laws. For a 
period of 45 days from the date of 
publication of this notice, interested 
persons may submit comments 
regarding the proposed lease or 
classification of the lands to the District 
Manager, Spokane District Office, East 
4217 Main Avenue, Spokane, 
Washington, 99202. Any adverse 
comments will be reviewed by the State 
Director. In the absence of any adverse 
comments, the classification will 
become effective 60 days from the date 
of publication of this notice. 

Date of Issue: September 28.1990. 

Joseph K. Buesing. 

District Manager . 

[FR Doc. 90-23528 Filed 10^4-90; 8:45 am) 

BILLING CODE 4310-33-U 


[CA-940-00-4214-10; CACA 167J 

California; Notice of Termination of 
Segregation 

agency: Bureau of Land Management. 

Interior. 

action: Notice. 

summary: This notice terminates the 
segregative effect imposed by notation 
to the official records of application 
CACA 167 filed on February 6,1973, by 
the Forest Service, U.S. Department of 
Agriculture, for the withdrawal of 
certain National forest system lands 
from appropriation under the United 


States mining laws, but not from leasing 
under the mineral leasing laws. The 
Forest Service has requested 
cancellation of withdrawal application 
CACA 167 and further requested that 
the temporary segregation Imposed by 
that application be terminated and the 
lands opened. 

EFFECTIVE date: October 26,1990. 

FOR FURTHER INFORMATION CONTACT: 

Judy Bowers, BLM California State 
Office, Federal Office Building, 2800 
Cottage Way, room E-2841, Sacramento, 
California 95825, (916) 978-4820. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. The segregative effect imposed by 
withdrawal application CACA 167, filed 
February 6,1973, which segregated the 
following lands wi thin the Shasta- 
Trinity National Forest from 
appropriation under the United States 
mining laws is hereby terminated. 

Mount Diablo Meridian 

T. 29 N.. R. 10 W., 

Sec. 11. SWy4SWV4SWy 4 ; 

Sec. 14, SVfeSEy*. NWy4SEy 4 . S l /aNEy 4 S 
EVa; 

Sec. 23. NViNVWEy*. 

The areas described contain 190 acres in 
Shasta and Trinity Counties. 

2. At 10 a jn. on November 3,1990, the 
lands shall be opened to such forms of 
disposition as may by law be made of 
National Forest System lands, including 
location and entry under the United 
States mining laws. Appropriation of 
lands described in this order under the 
general mining laws prior to the date 
and time of restoration is unauthorized. 
Any such attempted appropriation, 
including attempted adverse possession 
under 30 U.S.C. Sec. 38, shall vest no 
rights against the United States. Acts 
required to establish a location and to 
initiate a right of possession are 
governed by State law where not in 
conflict with Federal law. The Bureau of 
Land Management will not intervene in 
disputes between rival locators over 
possessory rights since Congress has 
provided for such determinations in 
local courts. 

Dated: September 24.1990. 

Nancy J. Alex, 

Chief, Lands Section. 

[FR Doc. 90-23484 Filed 10-4-90; 8:45 am) 

BILLING CODE 4310-0*-* 


Minerals Management Service 
[FES 90-29J 

Alaska Region; Notice of Availability of 
the Final Environmental Impact 
Statement for Proposed Beaufort Sea 
Lease Sale 124 

The Minerals Management Service 
has prepared a final Environmental 
Impact Statement (ELS) relating to the 
proposed 1991 Outer Continental Shelf 
oil and gas lease sale of available 
unleased blocks in the Beaufort Sea. The 
proposed Beaufort Sea Sale 124 will 
offer for lease approximately 22.1 
million acres. 

Sincle copies of the final E1S can be 
obtained from the Regional Director, 
Minerals Management Service, Alaska 
Region, 949 East 36th Avenue, 
Anchorage, Alaska 99503-4302, 
Attention: Public Information. Copies 
can also be requested by telephone, 

(907) 261-4435. 

Copies of the final EIS will also be 
available for inspection in the following 
public libraries: Arctic Environmental 
information and Data Center, University 
of Alaska, 707 A Street Anchorage. 
Alaska; Army Corps of Engineers 
Library, U.S. Department of Defense. 
Anchorage, Alaska; Alaska Resources 
Library, U.S. Department of the Interior, 
Anchorage, Alaska; University of 
Alaska, Anchorage Consortium Library, 
3211 Providence Drive, Anchorage, 
Alaska; Fairbanks North Star Borough 
Public Library (Noel Wien Library). 1215 
Cowles Street, Fairbanks, Alaska; Elmer 
E. Rasmuson Library, 310 Tanana Drive, 
Fairbanks, Alaska; Alaska State Library, 
Juneau, Alaska; Alaska Field Operation 
Center Library, U.S. Department of 
Interior, Bureau of Mines, Juneau. 
Alaska; Juneau Memorial Library, 114- 
4th Street. Anchorage, Alaska; Kenai 
Community Library, 163 Main Street 
Loop, Kenai. Alaska; University of 
Alaska-Juneau Library, 11120 Glacier 
Highway. Juneau, Alaska; Kettleson 
Memorial Library. Sitka. Alaska; 
Soldotna Public Library, 235 Binkley 
Street, Soldotna. Alaska; Alakanuk 
Public Library, Alakanuk, Alaska; North 
Slope Borough School District Library/ 
Media Center. Barrow, Alaska; Brevig 
Mission Community Library. Brevig 
Mission, Alaska; Buckland Public 
Library. Buckland. Alaska; Davis 
Menadelook Memorial H.S. Library, 
Diomede, Alaska; Elim Community 
Library, Elim, Alaska; Northern Alaska 
Environmental Center Library, 218 
Driveway, Fairbanks, Alaska; university 
of Alaska, Fairbanks, Institute of Arctic 
Biology, 311 Irving Building. Fairbanks, 
Alaska; Cambell Community Library/ 
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Learning Center, Gambell, Alaska; 
Golovin Community Library, Golovin, 
Alaska; Kavcolook School Library, 
Kaktovik, Alaska; Kiana Elementary 
School Library, Kiana, Alaska; 

McQueen School Library, Kivalina, 
Alaska; George Francis Memorial 
Library, Kotzebue, Alaska; Koyuk City 
Library, Koyuk, Alaska; Kegoayah 
Kozga Public Library, Nome. Alaska; 
Noorvik Elementary/High School 
Library, Noorvik, Alaska; Tikigaq 
Library. Point Hope, Alaska; Savoonga 
Community Library, Savoonga, Alaska; 
Shaktoolik School Library, Shaktoolik, 
Alaska; Nellie Weyiouanna ilisaavik 
Library, Shishmaref, Alaska; Stebbins 
Community Library, Stebbins, Alaska; 
Ticasuk Library, Unalakleet, Alaska; 
Kingikme Public Library, Wales, Alaska; 
Nuiqsut Library, Nuiqsut, Alaska; 
Northwest College Library, Nome, 
Alaska; and Z. J. Loussac Public Library, 
3G00 Denali, Anchorage. Alaska. 

Dated: October 2,1990. 

Ed Cassidy, 

Deputy Director, Minerals Management 
Service. 

Approved: 

Jonathan P. Deason, 

Director, Office of Environmental Affaire, 

[FR Doc. 90-23642 Filed 10-4-90; 8:45am] 

BILLING COO£ 4320-UB-M 


Colorado River Basin Salinity Control 
Advisory Council, Public Meeting 

agency: Bureau of Reclamation. 

Interior. 

action: Notice of Public Meeting. 

summary: In accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act (Public Law 92-463), 
announcement is made of a meeting of 
the Colorado River Basin Salinity 
Control Advisory Council. 

DATES: The meeting begins on Tuesday. 
October 23,1990, at 1 p.m. and 
reconvenes on Wednesday, October 24. 
1990, following the Colorado River Basin 
Salinity Control Forum meeting. 
ADDRESSES: The meeting will be held at 
the Bahia Resort Hotel, 998 West 
Mission Bay Drive. San Diego, 

California 92109. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Stan W. Gappa, Colorado River 
Salinity Program Coordinator, Bureau of 
Reclamation. D-5090, P.O. Box 25007, 
Denver, CO 80225; telephone: (303) 236- 
6782. 

SUPPLEMENTARY information: Council 
members will be briefed on the status of 
salinity control activities and receive 
input for drafting the Council's annual 


report. The Department of the Interior, 
the Department of Agriculture, and the 
Environmental Protection Agency will 
each present a progress report and a 
schedule of activities on salinity control 
in the Colorado River Basin. The 
Council will discuss Colorado River 
Basin Salinity Control activities and the 
content of their annual report. 

The meeting of the Advisory Council 
is open to the public. Any member of the 
public may file a written statement with 
the Council before, during, or after the 
meeting, in person or by mail. To the 
extent that time permits, the Council 
chairman may allow public presentation 
of oral statements at the meeting. 

Dated: October 3,1990. 

Dennis B. Underwood, 

Commissioner. 

[FR Doc. 90-23840 Filed 10-4-90; 8:45 am] 

BILLING CODE 4310-09-M 


INTERSTATE COMMERCE 
COMMISSION 

Intent to Engage in Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

A. l. Parent corporation and address of 
principal office: Bucyrus-Erie Company, 
P.O. Box 500,1100 Milwaukee Avenue, 
South Milwaukee, WI 53172. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation: 

(i) Boonville Mining Services. Inc.— 

Delaware. 

(ii) Minserco. Inc.—Delaware. 

B. l. Parent corporation, address of 
principal office and state of 
incorporation: ConAgra, Inc., One 
ConAgra Drive, Omaha, NE 68102-5001 
(a Delaware corporation). 

2. Wholly owned subsidiaries which 
will participate in the operations, and 
state of incorporation: 

(1) Ag-chem. Inc. (a Maryland corporation) 

(2) Armour Food Express Company (a 
Delaware corporation) 

(3) Atwood-Larson Company (a Minnesota 
corporation) 

(4) Balcom Chemicals. Inc. (a Colorado 
corporation) 

(5) BCF. Inc. (a Texas Corporation) 

(6) Beatrice Cheese, Inc. (a Delaware 
corporation) 

(7) Beatrice Cheese Trucking, Inc. (a 
Delaware corporation) 

(8) Beatrice Company (a Delaware 
corporation) 


(9) Beatrice Foods Co. (a Delaware 
corporation) 

(10) Beatrice Meats, Inc. (a Delaware 
corporation) 

(11) Berger and Company (a California 
corporation) 

(12) Berliner & Marx, Inc. (a Delaware 
corporation) 

(13) Blue Coach Foods. Inc. (a Delaware 
corporation) 

(14) Blue Star Foods, Inc. (a Nebraska 
corporation) 

(15) Caribbean Basic Foods Company (a 
Nebraska corporation) 

(16) Central Valley Chemicals. Inc. (a Texas 
corporation) 

(17) ConAgra Fertilizer Company (a Nebraska 
corporation) 

(18) ConAgra International Fertilizer 
Company (a Delaware corporation) 

(19) ConAgra International, Inc. (a Delaware 
corporation) 

(20) ConAgra Pet Products Company (a 
Delaware corporation) 

(21) ConAgra Poultry Company (a Delaware 
corporation) 

(22) ConAgra Transportation, Inc. (an 
Oklahoma corporation) 

(23) Cook Family Foods, Ltd. (a Pennsylvania 
corporation) 

(24) Cook Family Foods, Ltd. of Kentucky (a 
Kentucky corporation) 

(25) County Line Cheese Co., Inc. (an Indiana 
corporation) 

(26) CTC North America, Inc. (a Delaware 
corporation) 

(27) Dixie Ag Supply, Inc. (an Alabama 
corporation) 

(28) E.A. Miller, Inc. (a Utah corporation) 

(29) Enterprise, Inc. (a Texas corporation) 

(30) General Spice, Inc. (a New Jersey 
corporation) 

(31) General Spice, Inc. (a Massachusetts 
corporation) 

(32) General Spice, Inc. (a Michigan 
corporation) 

(33) Grower Service Corporation (a New York 
corporation) 

(34) HACO, Inc. (an Illinois corporation) 

(35) HACCO. Inc. (a Wisconsin corporation) 

(36) Hess & Clark. Inc. (on Ohio corporation) 

(37) Hunt Foods and Industries. Inc. (a 
Delaware corporation) 

(38) Hunt-Wesson Foods International, Ltd. (a 
Delaware corporation) 

(39) Interstate Feeders, Inc. (a Utah 
corporation) 

(40) LL Cheese Co., Inc. (a Delaware 
corporation) 

(41) Lauridsen Foods, Inc. (an Iowa 
corporation) 

(42) Longmont Transportation Co., Inc. (a 
Colorado corporation) 

(43) Loveland Industries, Inc. (a Colorado 
corporation) 

(44) Lynn Transportation Company, Inc. (an 
Iowa corporation) 

(45) M-ROC, Inc. (a Delaware corporation) 

(46) M & R Distributing Company (a 
Minnesota corporation) 

(47) Mid Valley Chemicals, Inc. (a Texas 
corporation) 

(48) Midwest Agriculture Warehouse Co. (a 
Nebraska corporation) 

(49) Miller Bros. Co. (a Utah corporation) 










40950 


Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Notices 


(50) Molinos de Puerto Rico. Inc. (a Nebraska 
corporation) 

(51) Monfort Energy Resources. Inc. (a 
Colorado corporation) 

(52) Monfort Food Distributing Company (a 
Colorado corporation) 

(53) Monfort International Sales Corporation 
(a Colorado corporation) 

(54) Monfort Lamb Company (a Delaware 
corporation) 

(55) Monfort. Inc. (a Delaware corporation) 

(56) Monfort Transportation Company (a 
Colorado corporation) 

(57) Northwest Chemical Corporation (an 
Oregon corporation) 

(58) O’Donnell-Usen Fisheries Corporation (a 
Massachusetts corporation) 

(59) Omaha Vaccine Co., Inc. (a Nebraska 
corporation) 

(CO) Ostlund Chemical Company (a North 
Dakota corporation) 

(61) Peavey Marts. Incorporated (a Minnesota 
corporation) 

(62) Platte Chemical Co. (a Nebraska 
corporation) 

(63) PRO-Vet Companies, Inc. (a Delaware 
corporation) 

(04) Public Grain Elevator of New Orleans, 
Inc. (a Louisiana corporation) 

(65) Pueblo Chemical & Supply Co. (a 
Colorado corporation) 

(66) Scentry, Inc. (a Delaware corporation) 

(67) Sheepskin Products, Inc. (a Colorado 
corporation) 

(68) SIPCO, Inc. (a Delaware corporation) 

(69) Snake River Chemicals, Inc. (an Idaho 
corporation) 

(70) Spencer Beef Corporation (a Utah 
corporation) 

(71) Swift & Company (a Delaware 
corporation) 

(72) Swift & Company (KY) (a Kentucky 
corporation) 

(73) Swift & Company (NJ) (a New Jersey 
corporation) 

(74) Swift & Company Packers (a Nevada 
corporation) 

(75) Swift-Eckrich. Inc. (a Delaware 
corporation) 

(76) Swift Independent Corporation (a 
Delaware corporation) 

(77) Swissrose International, Inc. (a New 
Jersey corporation) 

(78) To-Ricos. Inc. (a Nebraska corporation) 

(79) Trans-Agra International, Inc. (a 
Wyoming corporation) 

(80) Transbas, Inc. (a Tennessee corporation) 

(81) Tri River Chemical Company, Inc. (a 
Washington corporation) 

(82) Tri State Chemicals, Inc. (a Texas 
corporation) 

(83) Tri State Delta Chemicels. Inc. (a 
Mississippi corporation) 

(84) Tropmi Import Co. (a Florida 
corporation) 

(85) UAP/GA AC CHEM. Inc. (a Georgia 
corporation) 

(86) UAP Special Products, Inc. (a Nebraska 
corporation) 

(87) United Agri Products, Inc. (a Delaware 
corporation) 

(88) United Agri Products-Florida, Inc. (a 
Florida corporation) 

(69) Val-Agri, Inc. (a Texas corporation) 

(90) Westchem Agricultural Chemicals, Inc. (a 
Colorado corporation) 


(91) Willow Creek Talc, Inc. (a Montana 
corporation) 

(92) Winters Canning Co. (a California 
corporation) 

(93) Woodward & Dickerson Japan, Ltd. (a 
Pennsylvania corporation) 

(94) Yellowstone Valley Chemicals. Inc. (a 
Montana corporation) 

C. l. Parent: Mallard Coach Company, 
Inc. (IN Corporation), 2404 E. Market, 
Nappanee, IN 46550. 

2.100% Wholly-owned Subsidiaries: 

MDT, Inc. also d/b/a (IN Corporation) 
“Hoosier Driver" 

Overland Industries, Inc. (CA Corporation) 
Real-Lite, Inc. (MI Corporation) 

Sprinter Recreational Vehicles, Inc. (IN 
Corporation) 

D. 1. Parent corporation and address 
of principal office: Schepps-Foremost, 
Inc., 3114 South Haskell, Dallas, Texas 
75223. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation: 

(i) Oak Farms Inc. (incorporated in Delaware) 

(ii) Dairy Transport, Inc. (incorporated in 
Delaware) 

E. 1 . Parent corporation and address 
of principal office: Sara Lee Corporation, 
Three First National Plaza, Chicago, 
Illinois 60602-4260. 

2. Wholly-owned subsidiaries which 
will participate in the operations, the 
address of their respective principal 
offices and their states of incorporation: 


Name 


State of 
incorporation 


Adams-Miltis Corporation. 

BaH Company.... 

Bil Mar Foods. Inc.. 

Bil Mar Farms. Inc.... 

Booth Fisheries Corporation.. 

Bryan Foods, Inc. 

Champ.cn Products Inc.«..., 

Circie T Focds Company, Inc.. 

Coach Leatherware Company. 
Inc. 

Coach Leathorware New York, 
Inc. 

Coach Stores, Inc... 

Droste U.S.A. Limited.. 

Epic Company, Inc. 

The Fuller Brush Company.. 

Gibbon Packing, Inc... 

Gordon County Farm Company.... 

Hanes Her Way, Inc.... 

Hanes Menswear, Inc ... 

Hanes Puerto Rico, Inc.. 

Henson-Kickemick, Inc___ 

Hygrade Food Products Corpora¬ 
tion. 

Jimmy Dean Manufacturing 
Company. 

Kiwi Brands Inc.... 

L'eggs Brands, Inc__ 

L’eggs Clarksville Manufacturing, 
Inc. 


North Carolina. 

Delaware. 

Delaware. 

Delaware. 

Delaware. 

Mississippi. 

New York. 

Texas. 

New Jersey. 

New York. 

Delaware. 

Delaware. 

Illinois. 

Connecticut 

Nebraska. 

Delaware. 

North Carolina. 

Delaware. 

Delaware. 

Delaware. 

New York. 

Delaware. 

Delaware. 
North Carolina. 
Delaware. 


Ozark Salad Company, Inc.. 

Pannill Knitting Company, Incor¬ 
porated. 

Pannill Marketing & Manufactur¬ 
ing, Inc. 


Delaware. 

Delaware. 

Delaware. 


Name 

State of 
incorporation 

PYA/Monarch, Inc.. 

Delaware. 

Rico Hosiery Corporation. 

North Carolina. 

Sara Lee Knit Products, Inc.. 

Sara mar Corporation. 

Delaware. 

Delaware. 

Schloss & Kahn, Inc........................ 

Delaware. 

Seitz Foods. Inc.... 

Delaware. 

SLKP Sales, Inc.... 

Delaware. 

Smoky Hollow Foods, Inc. 

Sox International, Inc.... 

Delaware. 

California. 

Super Products, Inc... 

Delaware. 

Sweet Sue Kitchens, Inc. 

Delaware. 

Synergy Enterprises. Inc. 

Tennessee. 

Wolferman’s Inc... 

Delaware. 



Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-23644 Filed 10-4-90; 8:45 am) 
BILLING COOE 7035-01-* ** 


(Finance Docket No. 31737] 

Indiana Rail Road Co.; Trackage Rights 
Exemption; Indiana Hi-Rall Corp. 

Indiana Hi-Rail Corporation (IHR) has 
agreed to grant local and overhead 
trackage rights to Indiana Rail Road 
Company (ERR) over 54 miles of rail line 
between milepost 161.5, at Newton, EL, 
and milepost 215.5, at Grayville, IL. IRR 
currently owns and operates a 42.8-mile 
portion of this line (between milepost 
131.5, at Newton and milepost 204.3, at 
Browns, IL), but has agreed to sell it to 
IHR. 1 The parties intend to consummate 
their trackage rights agreement on the 
same date IRR’s line sale to IHR is 
consummated. To effect the line sale, 
IHR has filed a petition for exemption in 
Finance Docket No. 31593, Garden Spot 
And Northern Limited Partnership and 
Indiana Hi-Rail Corporation—Purchase 
and Operate—Indiana Rail Road 
Company Line Between Newton and 
Browns , IL. 

This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: John H. 
Broadley, Jenner & Block, 21 Dupont 
Circle NW., Washington, DC 20036. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 


* Pending its purchase from IRR. IHR acquired 

interim trackage rights over IRR’s line from Newton 
to Browns (an intermediate point on the Newton to 
Grayville line) in Finance Docket No. 31594, Indiana 
Hi-Rail Corp. — Track. Rights Exemp. —Indiana R.R. 
Co. (not printed), served August 21.1990. 
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Co.—Trackage Rights—T3BN, 3541.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry. Inc.—Lease and Operate, 360 
I.C.C. 653 (1980). 

*ERR13*Dated: October 1.1990. 

By the Commission. David M. Konschnik, 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-23645 Filed 10-4-90; 8:45 am] 

BILLING CODE 7035-01-H 


[Finance Docket No. 317271 

Maine Coast Railroad Corp.; Modified 
Rail Certificate 

On September 5,1990, Maine Coast 
Railroad Corporation (MECO) filed a 
notice for a modified certificate of public 
convenience and necessity under 49 
CFR 1150.23. 1 The line involved was 
authorized for abandonment in Docket 
No. AB-83 (Sub-No. 8), Maine Central 
Railroad Company-Abandonment-In 
Cumberland, Sagadahoc, Lincoln and 
Knox Counties, ME (not printed), served 
October 10,1985. It was subsequently 
acquired by the State of Maine. 

On May 18,1990, MECO entered into 
a 5-year renewable lease with the State, 
acting through its Department of 
Transportation (MDOT). Under which 
MECO would rehabilitate and operate 
the line between Brunswick (milepost 
33.79) and Rockland. ME (milepost 
85.55). a distance of 51.76 miles. MECO 
is currently rehabilitating the line and 
intends to interline with the Maine 
Central Railroad Company (MEC) at 
milepost 33.79 (Brunswick). 

This notice involves the lease of 
property, which is defined by the 
regulations of the Advisory Council on 
Historic Preservation as potentially 
having an adverse effect on properties. 
MECO shall maintain its interest in and 
take no steps to alter the historic 
integrity of all sites and structures on 
the line that are 50 years old or older 
until completion of the section 106 
process of the National Historic 
Preservation Act, 10 U.S.C. 470. 

This notice must be served on the 
Association of American Railroads (Car 
Service Division) as agent of all 
railroads subscribing to the car-service 
and car-hire agreement, and on the 
American Short Line Railroad 
Association. 

Dated: September 21,1990. 


1 This proceeding is related to a notice of 
exemption, filed September 5 , 1990 . in Finance 
Docket No. 31728 , W. Robert Bentley, George M. 
Kloster, Daniel P. Moscato. and James T. Moore- 
Continuance in Control Exemption-Massachusetts 
Central Railroad Corporation and Maine Coast 
Railroad Corporation. 


By the Commission. David M. Knoschnik. 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-23157 Filed 10-4-90; 8:45 ami 

BILLING COOB 703S-01-M 


IFlnance Docket No. 31880] 

Mokena Illinois Railroad Co.; 
Construction Exemption In Will 
County, IL 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Commission exempts, 
under 49 U.S.C. 10505 from the prior 
approval requirements of 49 U.S.C. 

10901, the construction and operation by 
the Mokena Illinois Railroad Company 
of approximately 3,250 feet of main line 
and branch line track in Will County, IL. 

DATES: The exemption will not be 
effective until completion of the 
Commission’s environmental review and 
further decision. Petitions for 
reconsideration must be filed by 
October 22,1990. 

ADDRESSES: Send pleadings referring to 
Finance Docket No. 31680 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner’s representative: Andrew 
P. Goldstein. 703 Ring Bldg., 1200 
Eighteenth Street NW., Washington. 
DC 20030. 

FOR FURTHER INFORMATION CONTACT*. 

Joseph H. Dettmar, (202) 275-7245 [TDD 
for hearing impaired: (202 275-1721], 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357/4359. (Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.) 

Decided: September 19.1990. 

By the Commission. Chairman Philbin, Vice 
Chairman Phillips, Commissioners Simmons, 
Lamboley, and Emmett. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-23646 Filed 10-4-90; 6:45 am] 

BILLING CODE 7035-01-44 


DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

Dale Dudley, M.D.; Revocation of 
Registration 

On March 8,1989, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to Dale Dudley, M.D. of 
18254 Livemoi8, Detroit, Michigan 48221. 
proposing to revoke his DEA Certificate 
of Registration. AD2118330, and to deny 
any pending applications for registration 
as a practitioner under 21 U.S.C. 823(f). 
The Order to Show Cause alleged that 
Dr. Dudley’s continued registration is 
inconsistent witht the public interest as 
that term is used in 21 U.S.C. 823(f) and 
824(a)(4). 

The Order to Show Cause was sent to 
Dr. Dudley by registered mail and it was 
returned to DEA unclaimed. On April 7. 
1990, an attorney who represents Dr. 
Dudley accepted service of the Order to 
Show Cause on his behalf. More than 
thirty days have passed since the Order 
to Show Cause was received and DEA 
has received no response thereto. 
Therefore, the Administrator concludes 
that Dr. Dudley ha9 waived his 
opportunity for a hearing on the issues 
raised by the Order to Show Cause and, 
pursuant to 21 CFR 1301.54(d) and 
1301.54(e), enters his final order based 
on the investigative file. 

The Administrator finds that on or 
about February 6,1987, twenty-four 
defendants, including Dr. Dudley, were 
indicted by a Federal grand jury in the 
Eastern District of Michigan for mail 
fraud (18 U.S.C. 1341); illegal drug 
distribution (21 U.S.C. 841 (a)(1) and 
846); illegal use of a telephone (21 U.S.C. 
843(b)); violation of the Racketeer 
Influenced and Corrupt Organization 
(RICO) Act and Conspiracy to violate 
RICO (18 U.S.C. 1962(c) and (d)). The 
charges arose out of the fact that the 
defendants operated a sham medical 
clinic between September and 
December 1985. The clinic operated for 
the sole purpose of defrauding both Blue 
Cross/Blue Shield of Michigan and the 
medicaid program by performing 
medically unnecessary blood tests and 
by dispensing drug and then billing the 
insurance carriers. 

The Administrator further finds that 
the illegal practices were done under the 
supervision of Dr. Dudley and another 
physician. Dr. Dudley allowed the clinic 
to use his DEA registration number and 
billing numbers and was paid $500.00 a 
week. Dr, Dudley provided no services 
to the clinic. He was employed full-time 
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in his own practice as another location. 
Dr. Dudley visited the sham clinic on 
only two or three occasions. He 
reviewed and signed approximately 35 
patient files, and did not change the 
illegal pattern of prescribing and blood 
testing noted in the files. 

The investigative File further indicates 
that the sham clinic was staffed with 
two unlicensed physician’s assistants. 
Dr. Dudley allowed them to order blood 
tests and prescribe controlled 
substances in violation of Federal and 
state law. The physician’s assistants 
testified that the blood tests were 
unnecessary and that a high percentage 
of the patients were intravenous drug 
addicts. They further testified that Dr. 
Dudley knew that blood was being 
drawn in exchange for Tylenol with 
codeine prescriptions. In fact, Dr. 

Dudley encouraged them to give the 
patients Tylenol with codeine 
prescriptions, even when the physician’s 
assistants wanted to prescribe motrin, a 
noncontrolled substance. 

The Administrator further notes that 
the clinic's sole income was from 
kickbacks generated from the blood for 
pills conspiracy. Without Dr. Dudley’s 
DEA registration and billing numbers, 
none of the illegally obtained insurance 
payments would have been received by 
the clinic. It is estimated that in excess 
of 200,000 dosage units of controlled 
substances were illegally distributed by 
the various co-conspirators. 

As a result of the foregoing activities, 
on May 10,1988, Dr. Dudley was 
convicted in the United States District 
Court for the Eastern District of 
Michigan of unlawful distribution of 
Tylenol with codeine in violation of 21 
U.S.C. 841(a)(1), a felony offense relating 
to controlled substances; conspiracy to 
violate 18 U.S.C. 1962(d); mail fraud in 
violation of 18 U.S.C. 1341; and aiding 
and abetting in violation of 18 U.S.C. 2. 

On May 17,1990, the Michigan 
Department of Licensing and Regulation, 
Board of Medicine, revoked Dr. Dudley’s 
license to practice medicine in the State 
of Michigan, effective June 10,1990. The 
Board also assessed a fine in the amount 
of $50,000.00. 

Based upon his felony conviction 
relating to controlled substances, the 
Administrator concludes that a lawful 
basis exists for the revocation of Dr. 
Dudley’s registration, and for the denial 
of any pending applications for renewal. 
21 U.S.C. 824(a)(2). No evidence of 
explanation or mitigating circumstances 
has been offered on Dr. Dudley’s behalf. 
The Administrator cannot conceive of 
any explanation which would excuse 
Dr. Dudley's criminal and 
unprofessional conduct. Therefore, the 
Administrator has no choice but to 


revoke Dr. Dudley’s DEA Certificate of 
Registration and to deny any pending 
applications for registration. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b), hereby orders that DEA 
Certificate of Registration, AD2118330, 
previously issued to Dale Dudley. M.D., 
be, and it hereby is, revoked. The 
Administrator further orders that any 
pending applications for renewal of such 
registration, be, and they hereby are, 
denied. 

This order is effective November 5, 
1990. 

Dated: September 28,1990. 

Robert C. Bonner, 

Administrator. 

[FR Doc. 90-23620 Filed 10-^4-90; 8:45 am] 
BILLING CODE 4410-0S-M 


Importer of Controlled Substances 
Notice of Registration 

By notice dated August 20,1990, and 
published in the Federal Register on 
August 29,1990, (55FR35376), 
Mallinckrodt Specialty Chemicals 
Company, Mallinckrodt & Second 
Streets, St. Louis, Missouri 63147, made 
application to the Drug Enforcement 
Administration to be registered as an 
importer of the basic classes of 
controlled substances listed below: 


Drug 

Schedule 

Raw opium (9600). .. . 

II 

Opium poppy (9650)__ 

II 

Concentrate of Poppy Straw (9670)_ 

II 

Coco leaves (9040).... 

II 


No comments or objections have been 
received. Therefore, pursuant to section 
1008 (a) of the Controlled Substance 
Import and Export Act and in 
accordance with title 21 Code of Federal 
Regulations 1311.42, the above firm is 
granted registration as an importer of 
the basic classes of controlled 
substances listed above. 

Dated: October 1,1990. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

[FR Doc. 90-23617 Filed 10-4-90: 8:45 am] 
BILLING CODE 4410-09-M 


Importer of Controlled Substances; 
Notice of Registration 

By notice dated August 6,1990, and 
published in the Federal Register on 
August 14,1990, (55 FR 33183), Research 


Biochemicals Incorporated, 9 Erie Drive, 
Natick, Massachusetts 01760, made 
application to the Drug Enforcement 
Administration to be registered as an 
importer of the basic classes of 
controlled substances listed below: 


Drug 

Schedule 

Bufotenine (7433)... 


Etorphine (except HCI) (9056). 

1 

Normorphine (9313). 

1 

Codeine (9050). 

II 

Metazocine (9240)..... 

II 

Morphine (9300).. 

II 

Thebaine (9333)...... 

II 



No comments or objections have been 
received. Therefore, pursuant to section 
1008(a) of the Controlled Substance 
Import and Export Act and in 
accordance with title 21 Code of Federal 
Regulations 1311.42, the above firm is 
granted registration a9 an importer of 
the basic classes of controlled 
substances listed above. 

Dated: October 1,1990. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control Drug Enforcement 
Administraiton. 

[FR Doc. 90-23615 Filed 10-4-90; 8:45 am) 

BILLING CODE 4410-09-M 


Manufacturer of Controlled 
Substances Notice of Registration 

By notice dated July 23,1990, and 
published in the Federal Register on 
August 1,1990 (55 FR 31240), Radian 
Corporation, P.O. Box 201088, 8501 
Mopac Boulevard, Austin, Texas 78759, 
made application to the Drug 
Enforcement Administration to be 
registered as a bulk manufacturer of the 
basic classes of controlled substances 
listed below: 


Drug 

Schedule 

Methaqualone (2565). 

1 

Lysergic acid diethylamide (7315). 

1 

Tetrahydrocannabinol (7370). 

1 

3.4-methylenedioxyamphe?amme 

1 

(MDMA) (7400). 


3.4>mettjylenedioxymethamphetamrne 

1 

(MDMA) (7405). 


Amphetamine, its salts, optical Iso¬ 

II 

mers, and salts of its optical Isomers 


(1100). 


Methamphetamine. its salts, isomers, 

II 

and salts of its isomers (1105). 


Phencyclidine (7471).... 

II 

Methadone (9250). 

II 

Fentanyl (9801). 

II 


No comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention Act and Control Act of 1970 
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and title 21, Code of Federal 
Regulations, 1301.54(e), the Deputy 
Assistant Administrator hereby orders 
that the application submitted by the 
above firm for registration as a bulk 
manufacturer of the basic classes of 
controlled substances listed above is 
granted. 

Dated: October 1,1990. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

[FR Doc. 90-23619 Filed 10-4-S0; 8:45 am] 

BILLING CODE 4410-09-M 


Drug Enforcement Administration 
Importer of Controlled Substances; 
Notice of Registration 

By notice dated July 2,1990, and 
published in the Federal Register on July 
18,1990. (55FR29282), Sigma Chemical 
Company, 3500 Dekalb Street, St. Louis, 
Missouri 63118, made application to the 
Drug Enforcement Administration to be 
registered as an importer of the basic 
classes of controlled substances listed 


below: 

Drug 

Schedule 

1 -phenylcyclohexylamine (7460). 

II 

Meperidine (pethidine) (9230). 

II 



No comments or objections have been 
received. Therefore, pursuant to section 
1008 (a) of the Controlled Substance 
Import and Export Act and in 
accordance with title 21 Code of Federal 
Regulations 1311.42, the above firm is 
granted registration as an importer of 
the basic classes of controlled 
substances listed above. 

Dated: October 1,1990. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control Drug Enforcement 
Administration. 

[FR Doc. 90-23618 Filed 10^t-90; 8:45 am] 

BILUNG CODE 4410-09-M 


Manufacturer of Controlled 
Substances; Notice of Registration 

By notice dated July 25,1990, and 
published in the Federal Register on 
August 1.1990 (55FR312400. Sterling 
Drug Inc., 33 Riverside Avenue, 


Rensselaer, New York 12144, made 
application to the Drug Enforcement 
Administration to be registered as a 
bulk manufacturer of pethidine (9230), a 
basic class of controlled substance 
listed in Schedule II. 

No comments or objections have been 
received. Therefore, pursuant to Section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
title 21, Code of Federal Regulations, 

§ 1301.54(e), the Deputy Assistant 
Administrator hereby orders that the 
application submitted by the above firm 
for registration as a bulk manufacturer 
of the basic class of controlled 
substance listed above i9 granted. 

Dated: October 1,1990. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control Drug Enforcement 
Administration. 

[FR Doc. 90-23618 Filed 10-4-90; 8:45 am] 

BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 

Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. chapter 35), considers comments 
on the reporting and recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into hew 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. Each entry may 
contain the following information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. The OMB and 


Agency identification numbers, if 
applicable. How often the 
recordkeeping/reporting requirement is 
needed. Who will be required to or 
asked to report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 

Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs. 

Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, room 3208, Washington, DC 
20503 (Telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

Extension 

Bureau of Labor Statistics, Report on 

Occupational Employment, 1220-0042; 

BLS-2877, Annually. 

State of Local Governments: 
Businesses or other for-profit; Non-profit 
institutions; Small businesses or 
organizations 216,825 respondents; 
121,422 hours; 1 form. 

The OES survey program is a Federal/ 
State sample survey of employment by 
occupation in non-farm establishments 
that is used to produce data on current 
occupational employment and is a 
component in the development of 
employment and training programs and 
occupational information systems. 

Employment and Training 
Administration, Claims and Payments 
Activities, 1205-0010; ETA 5159. 


Form n 

Affected public 

Respondents 

Frequency 

Average time per response 

ETA 5159. 

States (Reg) .. , 

53 

Monthly 

6 

2 hrs. 45 min. 

ETA 5159...... 

States (EB). 

2 

1 hr. 45 min. 

ETA 5159.. 

States (STC).. 

11 

6 

1 hr. 






























43954 


Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Notices 


Form # 

Affected public 

Respondents 

Frequency 

Average time per response 

1,836 total hours. 






Measures workload and provides 
quantitative measurement for budget 
estimates, administrative planning and 
program evaluation; main vehicle for 
accounting to public. 


Employment and Training 
Administration, Title 29 CFR part 30— 
Equal Employment Opportunity in 
Apprenticeship and Training, 12G5- 
0224, On occasion. 


Individuals or households; State or 
local governments; Businesses or other 
for-profit; Federal agencies or 
employees; Non-profit institutions; Small 
businesses or organizations. 


Reg section 

Affected public 

Respondents 

Frequency 

Average time per response 

30.3...... 

Apprentrces. 

2 700 

One-time 

30 minutes. 


Apprentices.... 

300 

One-time.. . . 

1 hour. 

30.5IZZZIZZZZZZ 

Apprentices. 

5,000 

One time. 

30 minutes. 

30.6..... 

Apprentices. 

50 

One-time, ... 

5 hours. 

30.8....... 

Apprentices. 

50,000 

One time. 

1 minute 

30.8... 

State agencies....... 

30 

One-time.. .. 

5 minutes. 

7,316 tolat hours. 





This information is required to 
promote and ensure equality cf 
opportunity with sponsors of 
apprenticeship programs registered with 
recognized State Apprenticeship 
Agencies. 

Signed at Washington, DC this 2nd day of 
October, 1990 

Paul E. Larson, 

Departmental Clearance Officer. 

(FR Doc. 90-23630 Filed 10-4-90; 8:45 am] 

BILLING CODE 4510-24-11 


Employment Standards 
Administration; Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3,1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR part 1, 


appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 


published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
"General Wage Determinations Issued 
Under the Davis-Bacon and Related 
Acts," shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue NW.. room S-3014, Washington, 
DC 20210. 

Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
document entitled "General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts" being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 
Volume 1: 

District of Columbia, DC90-1 p. 79. 

(Jan. 5, 1990). pp. 80, 84. 06. 

Florida: 


FL90-17 (Jan. 5. 1990) 
FL90-18 (Jan. 5, 1990) 
New York: 

NY90-9 (Jan. 5.1990). 


p. 143. 
p. 144. 
p. 147. 
p. 148. 


p. 827. 
p. 828 
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NY-90-10 (Jan. 5.1990)_ 

p. 831. 
pp. 832-833. 

Pennsylvania: 

PA90-5 (Jan. S, 1990)_ 

p. 951. 
p. 953. 

PA90-6 (Jan. 5,1990). 

p. 985. 
p. 968. 

PA9O-0 (Jan. 5.1990)_ 

p. 997. 

pp. 999, 1001. 

Virginia. VA90-48 (Jan. 5. 

p. 1325. 

1990). 

Volume II: 

p. 1326. 

Iowa: 

IA90-3 (Jan. 5. 1990)_ 

p. 29. 
p. 30. 

LA90-5 (Jan. 5.1990)_ 

p. 37. 
p. 40. 

Michigan. M190-5 (Jan. 5. 

p. 479. 

1990). 

Missouri: 

p. 480. 

MO90-1 (Jan. 5.1990).. 

p. 627. 
pp. 631-632. 
pp. 641-642. 

M090-2 (Jan. S. 1990)_ 

Texas: 

p. 647. 
pp. 648. 651. 

TX90-3 (Jan. 5.1990)_ 

p. 987. 
p. 908. 

TX90-5 (Jan. 5. 1990)_ 

p. 993. 
p. 994. 

TX90-8 (Jan. 5.1990)_ 

p. 1007. 
p. 1008. 

TX90-10 (Jan. 5. 1890)_ 

p. 1011. 
p. 1012. 

TX90-18 (Jan. 5.1990). 

p. 1029. 
pp. 1030-1031, 

INDEX902._ __ _ .. 

pp. xxxi- 


xxxii. 

Volume III: 

California, CA90-4 {Jan. 5, p. 71. 


1990). 

pp. 91-106. 

Utah. UT90-1 (Jan. 5 , 1990 )..., 

~ p. 343. 
pp. 344-355. 


General Wage Determination 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled "General 
Wage Determinations Issued Under the 
Davis-Bacon And Related Acts". This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1.400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: 

Superintendent of Documents. U.S. 
Government Printing Office, 
Washington. DC 20402, (202) 783-3238. 
When ordering subscription(s). be 
sure to specify the State(s) of interest 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subcriptions include 
an annual edition (issued on or about 
January 1) which includes all current 


general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed it Washington. DC, this 28th day of 
September 1990. 

Alan L Moss, 

Director, Division of Wage Determinations. 
[FR Doc. 90-23422 Filed 10-4-90; 8:45 am] 

BiUNG CODE 4510-27-44 


Occupational Safety and Health 
Administration 

Maryland State Standarads; Approval 

1. Background—Pari 1953 of title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary) (29 CFR 1953.4). will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR part 1902. 

On July 5.1973. notice was published in 
the Federal Register (38 FR 17834) of the 
approval of the Maryland State plan and 
the adoption of subpart 0 to part 1952 
containing the decision. 

The Maryland State Plan provides for 
the adoption of all Federal standards as 
State standards after comments and 
public hearing. Section 1952.210 of 
subpart 0 sets forth the State’s schedule 
for the adoption of Federal standards. 

By letters dated August 23,1990, from 
Commissioner Henry Koellein. Jr., 
Maryland Division of Labor and 
Industry, to Linda R. Anku, Regional 
Administrator, and incorporated as part 
of the plan, the State submitted State 
standards identical to: (1) 29 CFR 
1910.251 pertaining to an amendment to 
the Standard on Welding, Cutting and 
Brazing for General Industry as 
published in the Federal Register of 
April 11.1990, (55 FR 13696). and (2) 29 
CFR 1910.120 and appendices A-D. 
pertaining to amendments to the 
Harzardous Waste Operation and 
Emergency Response Standard for 
General Industry as published in the 
Federal Register of April 13,1990, (55 FR 
14037). These standards are contained in 
COMAR 09.12.31. Maryland 
Occupational Safety and Health 
Standards were promulgated after a 
public hearing on June 15,1990. This 


standard was effective on August 20, 
1990. 

2. Decision —Having reviewed the 
State submissions in comparison with 
the Federal standards, it has been 
determined that the State standards are 
identical to the Federal standards and 
accordingly are approved. 

3. Location of the Supplements for 
Inspection and Copying —A copy of the 
standards supplements, along with the 
approved plan, may be inspected and 
copied at the following locations during 
normal business hours: Office of the 
Regional Administrator, 3535 Market 
Street, suite 2100, Philadelphia, 
Pennsylvania 19104; Office of the 
Commissioner of Labor and Industry. 

501 St. Paul Place, Baltimore, Maryland 
21202; and the OSHA Office of State 
Programs, room N-3700, Third Street 
and Constitution Avenue NW., 
Washington, DC 20210. 

4 . Public Participation —Under 29 CFR 
1953.2(c), the Assistant Secretary may 
prescribe alternative procedures to 
expedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Maryland State plan as a proposed 
change and making the Regional 
Administrator's approval effective upon 
publication for the following reasons: 

a. The standards are identical to the 
Federal standards which were promulgated 
in accordance with Federal law including 
meeting requirements for public participation. 

b. The standards were adopted in 
accordance with the procedural requirements 
of State law and further participation would 
be unnecessary. 

This decision is effective October 5,1990. 

Authority: (Sec. 18, Pub. L 91-598, 84 Stat 
1608 (29 U.S.C. 667). 

Signed at Philadelphia, Pennsylvania, this 
5th day of September 1990. 

Linda R. Anku, 

Regional Administrator. 

[FR Doc. 90-23828 Filed 10-4-90; 8:45 am] 
BILUNQ CODE 4510-2S-M 


Wyoming State Standards; Approval 

1. Background 1 Part 1953 of title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
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Secretary), (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State Plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR part 1902. 
On May 3,1974, notice was published in 
the Federal Register (39 FR 15294) of the 
approval of the Wyoming Plan and 
adoption of subpart BB to part 1952 
containing the decision. 

The Plan provides for the adoption of 
Federal Standards a3 State Standards 
by: 

1. Advisory Committee coordination. 

2. Publication in newspaper of general/ 
major circulation with a 45-day waiting 
period for public comment and hearings. 

3. Adopting by the Wyoming Health and 
Safety Commission. 

4. Review snd approval by the Governor. 

5. Filing with Secretary of State and 
designation of an effective date. 

OSH regulations (29 CFR 1953 .22 and 
.23) requires that States respond to the 
adoption of new or revised permanent 
Federal standards by State 
promulgation of comparable standards 
within six months of OSHA publication 
in the Federal Register, and within 30 
days for emergency temporary 
standards. Although adopted State 
Standards or revisions to Standards 
must be submitted for OSHA review 
and approval under procedures set forth 
in part 1953, they are enforceable by the 
state prior to federal review and 
approval. 

By letters dated January 18 and May 
1,1990 from Sephan R. Foster, OSHA 
Program Manager, Wyoming 
Department of Employment, Division of 
Employment Affairs—OSHA, to Byron 
R. Chadwick, OSHA Regional 
Administrator, the States submitted 
rules and regulations in response to the 
following Federal OSHA Construction 
Standards (29 CFR 1926.650, .651, .652: 
Excavations 54 FR 53055,12-27-89; 
Concrete and Masonry Construction 
Safety Standards, 53 FR 22612, 6-16-88; 
29 CFR 1926.800: Underground 
Construction, 54 FR 23824, 6-02-89). 

The above adoptions of Federal 
Standards have been incorporated in the 
State Plan and are contained in the 
W’yoming Occupational Health and 
Safety Rules and Regulations for 
Construction, as required by Wyoming 
Statute 1977, section 27-ll-105(a)(viii). 

State Standards for 29 CFR 1926.650, 
651 and 652: Excavations were adopted 
by the Health and Safety Commission of 
Wyoming on February 23,1990 (effective 
April 13,1990); State Standards for 29 
CFR 1926.705: Requirements for lift-slab 
operations were adopted by the Health 
and Safety Commission of Wyoming on 
February 23,1990 (effective April 13, 
1990); State Standards for 29 CFR 


1926.800: Underground Construction 
were adopted by the Health and Safety 
Commission of Wyoming on February 
23,1990 (effective April 13,1990). 
Adoption of all these Standards was 
pursuant to Wyoming Statute 1977, 
section 27-11-105. The State standards 
on Excavation; Requirements for Precast 
Concrete; Underground Construction are 
all substantially identical to the Federal 
Standards action, with the only 
exceptions being paragraph numbering 
and minor wordage appropriate to the 
Wyoming statutes. 

2. Decision. The above State 
Standards have been reviewed and 
compared with the relevant Federal 
Standards, and OSHA has determined 
that the State Standards are at least as 
effective as the comparable Federal 
Standards, as required by section 
18(c)(2) of the Act. OSHA has also 
determined that the differences 
betweeen the State and Federal 
Standards are minimal and that the 
Standards are thus substantially 
identical. OSHA therefore approves 
these standards. However, the right to 
reconsider this approval is reserved 
should substantial objections be 
submitted to the Assistant Secretary. 

3. Location of Supplement for 
Inspection and Copying. A copy of the 
standards Supplements, along with the 
approved Plan, may be inspected and 
copied during normal business hours at 
the following locations: Office of the 
Regional Administrator, room 1576 
Federal Office Building, 1961 Stout 
Street, Denver, Colorado 80294; the 
Department of Employment, Division of 
Employment Affairs—OSHA, Herschler 
Building, 2nd Floor East, 122 West 25th 
Street, Cheyenne, Wyoming 82002; and 
the Office of State Programs, room N- 
3700. 200 Constitution Avenue, NW., 
Washington,DC 20210. 

4. Public Participation. Under 29 CFR 
1953.2(c), the Assistant Secretary may 
prescribe alternative procedures, or 
show any other good cause consistent 
with appicable laws, to expedite the 
review process. The Assistant Secretary 
finds that good cause exists for not 
publishing the supplements to the 
Wyoming Sate Plan as a proposed 
change and makes the Regional 
Administrator’s approval effective upon 
publication for the following reason(s): 
The Standards were adopted in 
accordance with the procedural 
requirements of State law which include 
public comment, and further public 
participation would be repetitious. This 
decision is effective October 5,1990. 

(Sec. 18, Public Law 91-596, 84 Stat. 1608 
[29 U.S.C. 667]). 


Signed at Denver, Colorado, this 30th day 
of July, 1990. 

Byron R. Chadwick, 

Regional Administrator, VI/I. 

[FR Doc. 90-23629 Filed 10-4-90; 8:45 am] 

BILLING CODE 4510-26-M 


NATIONAL COMMISSION ON 
LIBRARIES AND INFORMATION 
SCIENCE 

Hearings; Committee on Library and 
Information Services for Native 
Americans 

DATE AND TIME: October 24,1990, 8:30 
a.m. to 4:30 p.m. 

PLACE: State of Connecticut Legislative 
Offfice Building, 210 Capitol Avenue, 
room 1A, Hartford, Connecticut. 

STATUS: Open. 

Special provisions will be made for 
handicapped individuals by calling 
Barbara Whiteleather (202) 254-3100, no 
later than one week in advance of the 
meeting. 

FOR FURTHER INFORMATION CONTACT: 

Peter R. Young, Executive Director, 1111 
18th Street NW. (suite 301), Washington. 
DC 20036, 202-254-3100. 

Dated: October 1,1990. 

[FR Doc. 90-23647 Filed 10-4-90; 8:45 am) 
BILUNG CODE 7527-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 

Arts National Council: Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committe Act (Pub. L. 
92-463), as amended, notice is hereby 
given that a meeting of the Ad Hoc 
Challenge III Review Committee to the 
National Council on the Arts will be 
held on October 24,1990, from 9 a.m.- 
5:30 p.m. in room M07 of the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 
determination of the Chairman of 
August 7,1990, as amended, these 
sessions will be closed to the public 
pursuant to subsections (c)(4), (6) and 
(9)(B) of section 552b of title 5. United 
State Code. 

Further information with reference to 
this meeting can be obtained from Ms. 
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Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call (202) 662-5433. 

Dated: September 20.1990. 

Yvonne M. Sabine, 

Director, Council and Panel Operations, 
National Endowment for the Arts. 

|FR Doc. 90-23527 Filed 10-4-90; 8:45 am| 

SILLING CODE 7537-01-* 


NUCLEAR REGULATORY 
COMMISSION 

Documents Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget (OMB) 
Review 

agency: Nuclear Regulatory 
Commission (NRC). 
action: Notice of the OMB review of 
information collection. 

summary: The Nuclear Regulatory 
Commission ha9 recently submitted to 
OMB for review the following proposal 
for collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

1. Type of submission, new, revision, 
or extension: Revision 

2. The title of the information 
collection: Requirement for Emergency 
Response Data System (ERDS)—10 CFR 
50.72a and 10 CFR 50, appendix E, 
section VI. 

3. The form number if applicable: Not 
Applicable. 

4. How often is the collection 
required: Collection is immediate when 
ERDS is activated for conditions that 
require declaring an emergency class of 
alert site emergency, or general 
emergency at the time that NRC 
Operations Center is notified of the 
emergency class declaration. Any 
computer hardware or software changes 
affecting transmitted data must be 
reported within 30 days after changes 
are completed. In addition, changes 
affecting transmission format and 
communication protocol will be reported 
to the NRC 30 days prior to the 
modification. The licensee is required to 
submit an ERDS implementation 
program plan 75 days after publication 
of the final rule. 

5. Who will be required or asked to 
report: Licensees with operating 
licenses. 

6. An estimate of the number of 
responses: 93 responses the First year 
(includes 59 first year responses for 
ERDS implementation), and 34 
responses annually thereafter. 

7. An estimate of the number of hours 
annually needed to complete the 


requirement or request: 10.728 hours the 
first year or 115 hours per response 
(includes 9440 hours for ERDS 
implementation or 160 hours per 
response), and 1228 hours thereafter or 
38 hours per response. 

8. An indication of whether section 
3504(h), Public Law 96-511 applies: Not 
applicable. 

9. Abstract: The proposed rule would 
require a licensee to provide means via 
their in-plant computer system to 
connect to the NRC ERDS. The ERDS 
will be activated by a licensee to 
transmit critical plant data to the NRC 
after declaring an emergency class of 
alert, site emergency, or general 
emergency at a nuclear power facility. 
This proposed rule would require the 
licensee to provide NRC with 
information of any hardware or 
software changes that affect 
transmission of data to the NRC. The 
licensee would be required to develop 
and submit an ERDS implementation 
program plan within 75 days after 
publication of the final rule. 

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street, NW., (Lower Level), Washington, 
DC. 

Comments and questions can be 
directed by mail to the OMB reviewer: 
Ronald Minsk, Paperwork Reduction 
Project (3150-0011). Office of 
Information and Regulatory Affairs, 
NEOB-3109, Office of Management and 
Budget, Washington, DC 20503. 

Comments can also be submitted by 
telephone at (202) 395-3084. 

The NRC Clearance Officer is Brenda 
Jo. Shelton, (301) 492-8132. 

Dated at Bethesda. Maryland, this 28th day 
of September. 1990. 

For the Nuclear Regulatory Commission. 
Patricia G. Norry, 

Designated Senior, Official for Information 
Resources Management. 

[FR Doc. 90-23635 Filed 10-4-90; 8:45 am) 
BILLING CODE 7590-01-M 


Meeting of the MELCOR Peer Review 
Committee 

agency: Nuclear Regulatory 
Commission. 

action: Notice of meeting. 

summary: The MELCOR Peer Review 
Committee will meet to review the 
technical adequacy of the MELCOR 
code. 

DATE: November 5-7.1990. 

TIME: 8:30 am. 


ADDRESS: San die National Laboratory, 
Building 822, room A, Albuquerque. New 
Mexico. 

for further information contact: 

R.B. Foulds, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Commission, Washington, DC 20555. 
Telephone (301) 492-3535. 

supplementary information: 

MELCOR is a fully integrated severe 
accident analysis code that has been 
developed for the U.S. Nuclear 
Regulatory Commission by Sandia 
National Laboratories. Among the 
targeted applications of the code are its 
use in probabilistic risk assessment 
studies to eddress the perceived risk 
from a nuclear plant and evaluation of 
accident management strategies. 
MELCOR development activities have 
focused on improving physical models 
beyond those in precursor codes, 
flexibility for future modification, and 
ease of use. MELCOR is capable of 
treating the complete accident sequence 
from the initiating event to the fission 
product release. 

The newest version of MELCOR, 
MELCOR 1.8, was released in March 
1989. This version has the capabilities 
for modeling both boiling and 
pressurized water reactor plants. The 
code has now reached sufficient 
maturity that a number of organizations 
in the U.S.A. and abroad are planning to 
use the current version. Although the 
quality control and validation efforts are 
seen to be proceeding there is a need to 
have a broad technical review by 
recognized experts to determine or 
confirm the technical adequacy of the 
code for the serious and complex 
analyses it is expected to perform. 

A peer review committee has been 
organized using recognized experts from 
the national laboratories, universities, 
MELCOR user community, and 
independent contractors. Meetings are 
held to discuss and evaluate the 
applicability and state of validation of 
the various MELCOR phenomenological 
models. The meeting scheduled for 
November 5-7,1990 is the second 
meeting of the MELCOR Peer Review 
Committee. The Committee will review 
the following MELCOR 
phenomenological packages during the 
course of the meeting: (1) Hydrodynamic 
behavior, (2) Heat structure thermal 
response, (3) Core heatup and 
degradation, (4) Fission product and 
aerosol transport, (5) Fuel-coolant 
degradation, (6) Core-concrete 
interactions, (7) Gas combustion, (8) 
Engineered safety features, and (9) 
Properties. 
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Dated at Rockville. Maryland, this 26th day 
of September. 1990. 

For the U.S. Nuclear Regulatory 
Commission. 

F. Eltawila, 

Branch Chief, Accident Evaluation Branch , 
Division of Systems Research. Office of 
Nuclear Regulatory Research. 

[FR Doc. 90-23630 Filed 10-4-90; 8:45 am) 

BILLING CODE 759O-01-M 


[Docket No. 50-346] 

Toledo Edison Co.; the Cleveland 
Electric Illuminating Co.; 
Environmental Assessment and 
Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of 10 CFR 
55.59(a)(2) to Toledo Edison Company 
and the Cleveland Electric Illuminating 
Company (the licensees), for the Davis- 
Besse Nuclear Power Station, Unit No. 1 
located in Ottawa County, Ohio. 

Environmental Assessment 

Identification of Proposed Action 

The proposed exemption would allow, 
for those reactor operators and senior 
reactor operators who have successfully 
passed the May 1990 NRC 
Requalification Examination, a 6-month, 
one-time extension to the scheduled 
requalification examinations 
administered by Toledo Edison, in 
accordance with 10 CFR 55.59(a)(2). 
These operators will continue to attend 
scheduled training and meet all other 
requirements for satisfactory completion 
of the requalification programs. 

Those reactor operators and senior 
reactor operators who failed the May 
1990 NRC Requalification Examination 
are not included in the exemption. 

The proposed action is in accordance 
with 10 CFR 55.11, Specific Exemptions, 
and is based upon the information 
provided to the NRC in the licensee's 
request dated April 20.1990. 

The Need for the Proposed Action 

The proposed exemption is needed to 
avoid operators’ duplicate effort 
because of the misaligned schedules 
between the NRC/administered and 
Toledo Edison-administered 
requalification examinations. 

Environmental Impacts of the Proposed 
Action 

The proposed action will have no 
incremental impact relative to current 
practice because the exemption will 
avoid duplicate effort from the operators 


and will achieve the goals of the 
requalification examinations. 

Alternative to the Proposed Action 

Since the Commission has concluded 
that the environmental effects of the 
proposed action are not significant, any 
alternative with equal or greater 
environmental impacts need not be 
evaluated. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts attributable to this facility and 
would result in operators taking 
requalification examinations in May and 
November of 1990. 

Alternative Use of Resources 

This action does not involve the use of 
resources not previously considered in 
the Final Environmental Statement 
related to operation of the Davis-Besse 
facility. 

Agencies and Persons Consulted 

The Commission’s staff reviewed the 
licensee’s request and did not consult 
other agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 
Based upon the foregoing environmental 
assessment, we conclude that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details w’ith respect to this 
action, see the request for exemption 
dated April 20,1990 which is available 
for public inspection at the 
Commission’s Public Document Room, 
2120 L Street. NW., Washington, DC and 
at the University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 

Dated at Rockville, Maryland, this 27th day 
of September 1990. 

For the Nuclear Regulatory Commission, 
John N. Hannon, 

Director. Project Directorate III-3. Division of 
Reactor Projects—111, IV, V and Special 
Projects Office of Nuclear Reactor 
Regulation. 

[FR Doc. 90-23537 Filed 10-4-90; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Nuclear Waste 
Working Group on Carbon-14; Meeting 

The Working Group on Carbon 14 will 
hold a meeting on October 26,1990, 
Room P-110, 7920 Norfolk Avenue, 
Bethesda, Maryland. The entire meeting 
will be open to public attendance. 


The agenda for the subject meeting 
shall be as follows; 

Friday, October 28,1990—8:30 a.m. until 
the conclusion of business 

The Working Group will hold an 
information gathering session on the 
potential impact of Carbon 14 on the 
performance of a high-level waste 
repository. Regulatory concerns and the 
basis for regulatory requirements will 
also be discussed. Following the 
presentations, the Working Group 
intends to develop its future strategy. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Working Group 
Chairman; written statements will be 
accepted and made available to the 
Group. Recordings will be permitted 
only during those sessions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Working Group, its 
consultations, and staff. Persons 
desiring to make oral statements should 
notify the ACNW staff member named 
below as far in advance as is 
practicable so that appropriate 
arrangements can be made. 

During the initial portion of the 
meeting, the Working Group, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Working Group will then hear 
presentations by and hold discussions 
with representatives of the EPA staff, 
the DOE staff, the staffs from national 
laboratories, their consultants, and other 
interested persons regarding this review. 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the cognizant ACNW 
staff member, Mr. Howard J. Larson, 
(telephone 301/492-7707 between 7:30 
a.m. and 5 p.m. Persons planning to 
attend this meeting are urged to contact 
the above named individual one or two 
days before the scheduled meeting to be 
advised of any changes in schedule, etc.. 
which may have occurred. 

Dated; September 27,1990. 

R. K. Major, 

Chief, Nuclear Waste Branch. 

[FR Doc. 90-23534 Filed 10-4-90; 8:45 am] 
BILLING CODE 7590-01-M 
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Advisory Committee on Nuclear Waste 
Working Group on Consequences of 
Human Intrusion Into a HLW 
Repository; Meeting 

The working Group on Human 
Intrusion will hold a meeting on October 
23,1980, Room P-110, 7920 Norfolk 
Avenue, Bethesda, Maryland. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday, October 23,1990—8:30 a.m. 
until the conclusion of business 

The Working Group will discuss 
potential problems of human intrusion at 
a HLW repository and how guidance in 
40 CFR part 191, appendix B will be 
applied. Discussions will include 
examples from the WIPP experience. 
Upon completion of the meeting, the 
Working Group plans to discuss 
development of a strategy for future 
commend on the EPA 40 CFR part 191, 
appendix B guidance on human 
intrusion. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Working Group 
Chairman; written statements will be 
accepted and made available to the 
Group. Recordings will be permitted 
only during those sessions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Working Group, its 
consultants and staff. Persons desiring 
to make oral statements should notify 
the ACNW staff member named below 
as far in advance as is practicable so 
that appropriate arrangements can be 
made. 

During the initial portion of the 
meeting, the Working Group, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Working Group will then hear 
presentations by and hold discussions 
with invited speakers from EPA, 

National Laboratories, and other 
interested persons regarding this review. 

Further information regarding the 
agenda for this meeting, whether the 
meeting has been cancelled or 
rescheduled, the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the cognizant ACNW 
staff member, Ms. Charlotte Abrams, 
(telephone 301/492-8371 between 7:45 
a.m. and 5:30 p.m. Persons planning to 
attend this meeting are urged to contact 
the above named individual one or two 
days before the scheduled meeting to be 


advised of any changes in schedule, etc., 
which may have occurred. 

Dated: September 27,1990. 

R. K. Major, 

Chief, Nuclear Waste Branch. 

[FR Doc. 90-23535 Filed 10-4-90; 8:45 am) 
BILLING CODE 7590-01-11 


[Docket No. 50-440] 

The Cleveland Electrical Illuminating 
Co., et al.; Issuance of Amendment to 
Facility Operating License 

The U.S. Nuclear Regulatory 
Commission (Commission) has issued 
Amendment No. 35 to Facility Operating 
License No. NPF-58, issued to The 
Cleveland Electric Illuminating 
Company, Duquesne Light Company, 
Ohio Edison Company, Pennsylvania 
Power Company and Toledo Edison 
Company (the licensees), which revised 
the Technical Specifications for 
operation of the Perry Nuclear Power 
Plant, Unit No. 1, located in Lake 
County, Ohio. The amendment was 
effective as of the date of issuance. 

The amendment modified the 
Technical Specifications to allow 
opening of up to six ^-inch vent and 
drain lines for Type C local leak rate 
testing during refueling activities, after 
the reactor has been subcritical for at 
least 7 days. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register on 
April 5,1990 (55 FR 12756). No request 
for a hearing or petition for leave to 
intervene was filed following this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment. 

For further details with respect to the 
action see (1) the application for 
amendment dated March 16,1990, (2) 
Amendment No. 35 to License No. NPF- 
58, (3) the Commission’s related Safety 
Evaluation dated September 28,1990 


and (4) the Environmental Assessment 
dated September 20,1990. All of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, Gelman Building 2120 L Street 
NW., Washington, DC and at the Perry 
Public Library, 3753 Main Street, Perry, 
Ohio 44081. A copy of items (2), (3) and 
(4) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, Attention: Director, Division 
of Reactor Projects III, IV, V and Special 
Projects. 

Dated at Rockville. Maryland, this 28th day 
of September 1990. 

For the Nuclear Regulatory Commission. 
John N. Hannon, 

Director, Project Directorate 111-3, Division of 
Reactor Projects — III, IV, V and Special 
Projects, Off ice of Nuclear Reactor 
Regulation. 

[FR Doc. 90-23539 Filed 10-4-90; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 40-08027 License No. SUB- 
1010; EA 90-162] 

Sequoyah Fuels Corp.; Sequoyah 
Facility, 1-40 and Hwy. 10, Gore, OK; 
Order Modifying License 

I 

Sequoyah Fuels Corporation (SFC or 
Licensee) is the holder of Source 
Material License No. SUB-1010 issued 
by the Nuclear Regulatory Commission 
(NRC or Commission) pursuant to 10 
CFR part 40. The license authorizes the 
Licensee to possess and use source 
material for the purpose of refining 
uranium from uranium ore concentrates 
and converting this uranium to uranium 
hexaflouride (UF6) for use by 
enrichment facilities. The license was 
most recently renewed on September 20, 
1985, and will expire on September 30, 
1990, and the licensee has submitted an 
application for timely renewal. 

II 

On August 22,1990, the Licensee 
notified the NRC that uranium 
contaminated water had been 
discovered seeping from under the 
solvent extraction building into a nearby 
excavation. The excavation had been 
dug around two hexane tanks in 
preparation for enclosing the tanks in a 
concrete vault. The floor and walks of 
the vault had been installed and the 
seepage was discoved in the soil to the 
south and west sides of the newly 
constructed vault. 

By letter dated August 30,1990, the 
Licensee committed to take the 
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following actions prior to the restart of 
the solvent extraction process: 

1. SFC will provide NRC with 
sufficient information relating to 
essuring the integrity of the floor and 
sump of the Solvent Extraction Building 
to demonstrate that current operations 
are not contributing to the inventory of 
licensed material that may have seeped 
beneath the building. 

2. SFC will complete such actions as 
are necessary to adequately 
characterize the quantity and location of 
the pockets of licensed material under 
or around the Solvent Extraction 
Building. 

3. SFC will identify and check all 
potential pathways that could contribute 
to migration of licensed material away 
from the Solvent Extraction Building. 

4. SFC will properly control and 
maintain contaminated soil and water 
removed from the excavation north of 
the Solvent Extraction Building. 

In addition, SFC committed that in the 
very near future, SFC will have an 
independent party review SFC’s entire 
response to this situation, and a written 
report of this review and SFC’s response 
to it will be made available for NRC’s 
review. In addition* further 
commitments establishing a temporary 
oversight group, additional staff in the 
health, safety and environment 
functions, and attention for 
organizational deficiencies, were made. 
On September 14,1990, based on these 
commitments, the NRC approved SFC’s 
restart of the solvent extraction process. 
Subsequent to the above, on September 
14,1990, SFC reported another discovery 
of uranium contaminated water seeping 
from under the Main Process Building 
within approximately fifty (50) yards or 
less of an unrestricted area. The 
Licensee cannot assure the NRC that all 
migration pathways to the unrestricted 
area are known or that the groundwater 
has not been contaminated through 
seepage under or around the building. 

Ill 

Based on the above, the NRC is 
concerned that the ground water and 
environment in the plant's unrestricted 
area could be contaminated with 
uranium contaminated water seeping 
from underneath the main process 
building or its environs. Consequently, 
the public health and safety require that 
the site be characterized, action be 
taken to prevent further releases of 
contaminated water, and appropriate 
monitoring of ground water be 
conducted. Therefore, because of such 
concerns and because of the need to 
have completed and accurate 
information. License SUB-1019 is being 
modified to require the Licensee to 


obtain information and develop 
characterization studies regarding the 
seepage of uranium contaminated water 
from under the main process building 
and its environs. 

IV 

Accordingly, pursuant to sections 62, 
161b, 161c, 151 i, 101o, 182 and 188 of the 
Atomic Energy Act of 1954, as amended, 
and the Commission's regulations in 10 
CFR 2.204,10 CFR part 20, and 10 CFR 
part 40, it is hereby ordered, that license 
No. sub-1010 is modified as followsr 

The Licensee shall within seven (7) 
calendar days from the effective date of 
this order 

1. Obtain sufficient information to 
ensure the integrity of the floor of the 
Main Process Building and repair the 
floor as necessary. Minimize process 
liquids in sumps and on floors. Stop all 
activities that intentionally place liquids 
in sumps and on Coots until the integrity 
of sumps and Boors has been ensured. 

2. Characterize the quantity (volume 
and activity} and location of licensed 
material under the Main Process 
Building door and outside the Main 
Process Building, and obtaining, as 
necessary, soil boring9 and corings and 
digging intercept trenches to determine 
the direction and extent of underground 
migration. 

3. Identify all potential pathways for 
migration beneath and beyond the Main 
Process Building, considering the effect 
of building structures and utilities, the 
nature and extent of underground 9 hale 
and other formations, and construction 
activities that could have affected the 
integrity of groundwater barriers. 

4. Examine present and past 
monitoring well data for evidence of 
licensed material attributable to Main 
Process Building activities* determining 
whether the present and past monitoring 
well program has been adequate, in 
terms of well location, depth, and 
sampling, to identify migration from the 
Main Process Building. 

5. Determine whether licensed 
material is being or has been released 
beyond ihe restricted area by migration 
from the Main Process Building. 

8. Develop a plan to identify and 
characterize other locations on SFC 
property where past or present 
operations could have resulted in 
contaminating the environment. 

The Regional Administrator, NRC 
Region IV, may, in writing, relax or 
terminate enyof the above conditions 
upon demonstration by the Licensee of 
good cause. 

After reviewing the Licensee’s 
response, the NRC will determine what 
further action is necessary to ensure 


compliance with regulatory 
requirements. 

The Licensee or any other person 
adversely affected by this Order may 
submit an answer to this Order or 
request a hearing on this Order within 
20 days of the date of this Order. The 
answer shall set forth the matters of fact 
and law on which the Licensee cr other 
person adversely affected relies and the 
reasons why this Order should not have 
been issued. Any answer Filed within 20 
days of the date of this Order may 
include a request for a hearing. 

Any answer or request for a hearing 
shall be submitted to the Director, Office 
of Enforcement, U.S. Nuclear Regulatory 
Commission* ATTN: Document Control 
Desk, Washington, DC 20555. A copy 
shall be sent to the Assistant General 
Counsel for Hearings and Enforcement 
at the same address, and to the Regional 
Administrator, USNRC Region IV, 811 
Ryan Plaza Drive. Suite 1000, Arlington, 
Texas 7GQ11, and to the Licensee if the 
answer or hearing request is by a person 
other than the Licensee. If a person 
other than the Licensee requests a 
hearing, that person shall set forth with 
particularity the manner in which his or 
her interest is adversely affected by this 
Order and shall address the criteria set 
forth in 19 CFR 2.714(d). 

If a hearing is requested by the 
Licensee or a person whose interest is 
adversely affected, the Commission will 
issue an Order designating the time and 
place of any hearing. If a hearing is held, 
the issue to be considered at such 
hearing shall be whether this Order 
should be sustained. 

If no hearing is requested, this Order 
shall become effective upon the 
Licensee’s consent or upon expiration of 
the time within which a hearing may be 
requested. 

Dated at Rockville. Maryland, this 19 day 
of September 1990. 

For the Nuclear Regulatory Commission. 
Hugh L. Thompson, Jr. 

Deputy Executive Director for Nuclear 
Materials Safely . Safeguards and Operations 
Support. 

[FR Doc. 90-23538 Filed 10-4-90; 8:45 am] 

BILLING COOC 7SM-01-M 


Tennessee Valley Authority; Watts Bar 
Nuclear Plant; Order Imposing Civil 
Monetary Penalty 

[Docket Nos. 50-390 and 30-391 
Construction Permit Noa. CPPH-91 and 
CPPR-92; EA 39-201] 

I 

Tennessee Valley Authority 
(Licensee) is the holder of Construction 
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Permits Nos. CPPR-91 and CPPR-02 
issued by the Nuclear Regulatory 
Commission {NRC or Commission) on 
January 23.1973. The Construction 
Permits authorize the Licensee to 
construct the Watts Bar Nuclear Plant 
facility in accordance with the 
conditions specified therein. 

11 

An investigation of the Licensee’s 
activities was conducted between 
October 7,1985 and August 29.1988. by 
the NRC’s Office of Investigations. The 
results of this investigation indicated 
that the Licensee had not conducted its 
activities in full compliance with NRC 
requirements. A written Notice of 
Violation and Proposed Imposition of 
Civil Penalties (Notice) was served upon 
the Licensee by letter dated April 12, 

1990. The Notice states the nature of the 
violations, the provisions of the NRC’s 
requirements that the Licensee had 
violated, and the amount of the civil 
penalties proposed for the violations. 

The Licensee responded to the Notice by 
letters dated May 14,1990 and July 20, 
1990. In its response, the Licensee did 
not contest or challenge the violations in 
the Notice, but requested that the 
proposed civil penalty be mitigated in its 
entirety. 

III 

After consideration of the Licensee’s 
response and the statements of fact, 
explanation, and argument for 
mitigation contained herein, the NRC 
staff has determined, as set forth in the 
Appendix to this Order, that the 
violations occurred as stated and that 
the penalties proposed for the violations 
designated in the Notice should be 
imposed. 

IV 

In view of the foregoing and pursuant 
to section 234 of the Atomic Energy Act 
of 1954, as amended (Act), 42 U.S.C. 

2282, and 10 CFR 2.205, it is hereby 
ordered that: 

The Licensee pay civil penalties in the 
amount of $240,000 within 30 days of the 
date of this Order, by check, draft, or 
money order, payable to the Treasurer 
of the United States and mailed to the 
Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, 

DC 20555. 

V 

The Licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing should be clearly 
marked as a "Request for an 
Enforcement Hearing” and shall be 
addressed to the Director, Office of 


Enforcement, U.S. Nuclear Regulatory 
Commission, ATTN: Document Control 
Desk, Washington, DC 20555. Copies 
also shall be sent to the Secretary, U.S. 
Nuclear Regulatory Commission and the 
Assistant General Counsel for Hearings 
and Enforcement at the same address 
and to the Regional Administrator, NRC 
Region II, 101 Marietta Street NW, 
Atlanta, GA 30323. 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If the Licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions of this Order shall 
be effective without further proceedings. 
If payment has not been made by that 
time, the matter may be referred to the 
Attorney General for collection. 

In the event the Licensee requests a 
hearing as provided above, the issues to 
be considered at the hearing shall be: 

Whether, on the basis of the violations not 
contested by the Licensee, this Order should 
be sustained. 

For the Nuclear Regulatory Commission. 
James H. Sniezek, 

Deputy Executive Director for Nuclear 
Reactor Regulation, Regional Operations, and 
Research. 

Dated at Rockville, Maryland, this 20th day 
of September 1990. 

Appendix— 

Evaluations and Conclusion 

On April 12,1990, a Notice of 
Violation and Proposed Imposition of 
Civil Penalty (Notice) was issued to 
Tennessee Valley Authority (TVA or 
licensee) for violations identified as a 
result of allegations received by the 
NRC’s Office of Investigations. TVA 
responded to the Notice by letters dated 
May 14,1990 and July 20.1990. The 
licensee did not contest nor challenge 
the violations in the Notice, but 
requested that the proposed civil 
penalty be mitigated in its entirety. The 
NRC’s evaluation and conclusion 
regarding the licensee’s requests are as 
follows: 

Restatement of the Violations 

10 CFR 50.7 prohibits discrimination 
by a Commission licensee, or a 
contractor or subcontractor of a 
licensee, against an employee for 
engaging in certain protected activities. 
Discrimination includes discharge and 
other actions that relate to 
compensation, terms, conditions, and 
privileges of employment. The protected 
activities include providing information 
to the Commission about possible 
violations of requirements imposed 
under the Atomic Energy Act of 1954, as 
amended. 
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On December 19,1985, a 
Commissioner of the Nuclear Regulatory 
Commission and members of the NRC 
staff were briefed by members of the 
TVA NSRS staff including Jerry D. 

Smith, Phillip Washer, and Robert C. 
Sauer, regarding their perceptions of 
noncompliance with the Commission’s 
regulations, specifically 10 CFR part 50, 
appendix B, in the construction of Watts 
Bar. 

A. Contrary to the above, in February 
1986, NSRS was reorganized and, in the 
reorganization, the supervisory duties of 
Jerry D. Smith, who had participated in 
the preparation of delivery of the 
December 19,1985 briefing, were 
eliminated. He was assigned to a newly 
created leaderless section. This action 
constituted discrimination in retaliation 
for his participation on the briefing of 
the Commissioner. 

This is a Severity Level II violation 
(Supplement VII). Civil Penalty— 

$80,000. 

B. Contrary to the above, in February 
1986, NSRS was reorganized and, in the 
reorganization, the supervisory duties of 
Phillip Washer, who had participated in 
the preparation or delivery of the 
December 19,1985 briefing, were 
eliminated. He was assigned to a newly 
created, leaderless section. This action 
constituted discrimination in retaliation 
for his participation in the briefing of the 
Commissioner. 

This is a Severity Level II violation 
(Supplement VII). Civil Penalty— 

$80,000. 

C. Contrary to the above, in February 
1986, NSRS was reorganized and, in the 
reorganization, the supervisory duties of 
Robert C. Sauer, who had participated 
in the preparation or delivery of the 
December 19,1985 briefing, were 
eliminated. He was assigned to a newly 
created, leaderless section. This action 
constituted discrimination in retaliation 
for his participation in the briefing of the 
Commissioner. 

This is a Severity Level II violation 
(Supplement VII). Civil Penalty— 

$80,000. 

Summary of Licensee's Request for 
Mitigation 

TVA contends that a civil penalty is 
inappropriate and no regulatory purpose 
is served because the events giving rise 
to the Notice occurred over four years 
ago. The licensee states that, in view of 
the length of time that has passed since 
the alleged violations occurred, 
imposition of a civil penalty appears to 
be punitive, and not in furtherance of 
the stated purpose of monetary penalties 
set out in the NRC Enforcement Policy 
which include emphasizing the need for 
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lasting remedial action and deterring 
future violations. The licensee further 
contends that imposition of a civil 
penalty for events dating back four 
years creates the impression, with 
TVA’s employees and the public, that 
employees may still have reason to be 
fearful if they raise safety concerns. 

The licensee states that, in view of 
TVA's extensive corrective action, 
which it argues the NRC acknowledges, 
no regulatory purpose is served by 
imposing a civil penalty. The licensee 
notes that the events which forms the 
basis for this enforcement action 
occurred at the time TVA’s entire 
nuclear program was being examined to 
determine what corrective action was 
necessary to address the many safety 
concerns raised by the NRC, TV A 
management, and TVA employees. This 
led to reactor shutdowns and an 
extensive four-year recovery effort 
which has included extensive efforts to 
ensure TVA employees feel free to 
express concerns without fear of 
discrimination. TVA believes the 
corrective actions to avoid 
discrimination to be timely, self- 
initiated, and comprehensive in scope, 
thus meeting the criteria for mitigation. 
The licensee cites the results of the 
NRC’s January 1990 inspection of the 
Employee Concerns Program at Watts 
Bar as additional evidence that the 
present situation is sufficiently different 
from that of February 1986 to raise 
substantial question as to whether 
imposition of a civil penalty now 
furthers any regulatory purpose. 

The licensee states that NRC declined 
to mitigate the proposed civil penalty 
because TVA’s extensive corrective 
action was offset by the prior notice 
accorded TVA by a Notice of Violation 
issued in 1986. TVA believes the prior 
notice factor was inappropriately 
applied in this case. TVA questions 
whether incidents of discrimination are 
the type of situations for which that 
factor was intended, and also questions 
how the violations identified as 
providing prior notice gave TVA any 
information regarding the likelihood of 
discrimination in the NSRS organization, 
or would have caused TVA to take 
additional corrective actions beyond 
those that were already being 
implemented. 

Finally, the licensee refers to the 
existence of information, i.e., the TVA 
Inspector General's investigatory report, 
which, it argues, casts substantial doubt 
on whether discrimination occurred, and 
causes TVA to question the 
appropriateness of the civil penalty. 


NRC Evaluation of Licensee’s Request 
for Mitigation 

Although NRC regrets the long 
elapsed time between the events 
described in the Notice and the 
enforcement action, the staff believes 
that imposition of the civil penalty does 
further the purposes of the Enforcement 
Policy. Employee discrimination is 
viewed as a willful violation of 
regulatory requirements, and the 
Enforcement Policy states that civil 
penalties will normally be assessed for 
any willful violation. Civil penalties for 
such violations aid in assuring 
compliance with NRC requirements and 
deterring future violations. Civil 
penalties are particularly appropriate in 
light of your poor history in this area. 
The imposition of the civil penalty does 
not, in the view of the staff, create the 
impression that employees still have 
reason to be fearful if they raise safety 
concerns; rather, it signals to TVA 
employees, as well as employees and 
management of other utilities, that NRC 
seriously and vigorously enforces the 
prohibition of discrimination. 

The licensee has correctly stated 
NRC’s acknowledgement of of TVA’s 
extensive corrective actions relative to 
the freedom to express safety concerns 
without fear of reprisal. We have 
recognized that substantial efforts have 
been made by senior TVA management 
to change the atmosphere within the 
organization that seemingly fostered 
discriminatory practices in the past. The 
successful enhancement of the 
Employee Concerns Program, and the 
prompt involvement of TVA’s OIG in 
investigating all potential discrimination 
cases are examples. On the other hand, 
both NRC and TVA recognize that there 
are continuing problems that have not 
yet been fully resolved. This is 
evidenced by the findings and 
recommendations of Mr. Cobean's 
report, dated July 9,1990, to the TVA 
Board of Directors, as well as TVA 
OIG’b substantiation of misconduct in at 
least one discrimination case 
investigated this year. 

The licensee also correctly stated that 
NRC declined to mitigate the proposed 
civil penalty because the extensive 
corrective actions were offset by prior 
notice of similar events. Regarding 
TVA’s question of whether the prior 
notice factor was intended to be applied 
to incidents of discrimination, the staff 
considers the factor applicable to any 
violation where a licensee had prior 
knowledge of a potential problem. As 
stated in the NRC’s April 12,1990 letter 
transmitting the Notice, the cited 
violations were similar in type to 
violations in a Notice of Violation 


issued on July 10,1986, based on events 
that occurred in 1982 through 1985. 

Those earlier events had been 
investigated by TVA, found to be 
discriminatory by DOL, and settled by 
TVA. TVA’s response to that earlier 
Notice cited an October 15,1985 report 
by TVA's Office of General Counsel that 
addressed the discrimination cases and 
concluded, in part, that there was 
evidence of management performance 
weaknesses, including failure to make 
personnel decisions in a defensible way. 
The staff finds nothing in the licensee’s 
arguments to warrant a conclusion that 
the factor of prior notice was not 
appropriately applied. 

The licensee’s reference to the IG’s 
report casting doubt on whether 
discrimination occurred is not addressed 
further because TVA’s initial response 
stated that the violations were not 
contested or challenged. 

NRC Conclusion 

In sum, NRC considers these 
violations a very significant regulatory 
concern. In view of the circumstances of 
this case and the history of past 
discrimination at TVA, the exercise of 
discretion to mitigate this civil penalty is 
not warranted. Therefore, it is 
appropriate to impose a civil penalty, to 
again emphasize to TVA, as well as to 
other licensees, NRC's concerns, 
notwithstanding the considerable efforts 
that TVA has taken and continues to 
take in this area. Consequently, the 
proposed civil penalty in the amount of 
$240,000 is being imposed. 

[FR Doc. 90-23538 Filed 10-4-90; 8:45 am] 

BILLING CODE 7590-01-U 


[Docket No. 50-482] 

Wolf Creek Nuclear Operating Corp. 
Issuance of Amendment to Facility 
Operating License 

The Nuclear Reguatory Commission 
(the Commission) has issued 
Amendment No. 40 to Operating License 
No. NPF-42 issued to Wolf Creek 
Nuclear Operating Corporation, which 
revised the Technical Specifications for 
operation of the Wolf Creek Generating 
Station, located in Coffey County, 
Kansas. 

The amendment is effective as of the 
date of issuance. 

The amendment revised the heatup, 
cooldown and cold overpressure 
mitigation system power-operated relief 
valve setpoint pressure/temperature (P/ 
T) limits as required by 10 CFR part 50, 
Appendix H and Technical Specification 
4.4.91.2. 
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The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register on 
August 19.1988 (53 FR 31777). No 
request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment. 

For further details with respect to the 
action, see (1) the application for 
amendment dated June 20,1988, as 
supplemented on May 22, June 8 and 
August 1,1990, (2) Amendment No. 40 to 
License No. NPF-42, (3) the 
Commission's related Safety Evaluation, 
and (4) the Commission’s Environmental 
Assessment. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street. NW., 
Washington, DC, and at the Emporia 
State University, William Allen White 
Library, 1200 Commercial Street, 
Emporia, Kansas 66801 and Washburn 
Unviersity School of Law Library, 
Topeka, Kansas 66621. A copy of items 
(2), (3), and (4) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Reactor Projects IIL IV, V and Special 
Projects. 

Dated at Rockville. Maryland, thi§ 27th day 
of September 1990. 

For the Nuclear Regulatory Commission. 
Douglas V. Pickett, 

Project Manager, Project Directorate IV-2 
Division of Reactor Projects — III, IV, V and 
Special Projects, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 90-23540 Filed 10-4-90; 8:45 am] 

BILLING CODE 7590-01-N 


OFFICE OF MANAGEMENT AND 
BUDGET 

Cost of Hospital and Medical Care and 
Treatment Furnished by the United 
States; Certain Rates Regarding 
Recovery From Tortlously Liable Third 
Persons 

By virtue of the authority vested in the 
President by section 2(a) of Public Law 
87-693 (76 StaL 593; 42 U.S.C. 2652). and 
delegated to the Director of the Office of 
Management and Budget by Executive 
Order No. 11541 of July 1.1970 (35 
Federal Register 10737), the three sets of 
rates outlined below are hereby 
established. These rates are for use in 
connection with the recovery, from 
tortiously liable third persons, of the 
cost of hospital and medical care and 
treatment furnished by the United States 
(part 43, chapter I. title 28, Code of 
Federal Regulation) through three 
separate Federal agencies. The rates 
have been established in accordance 
with the requirements of OMB Circular 
A-25, requiring reimbursement of the 
full cost of all services provided. The 
rates are established as follows: 

(1) Department of Defense. Historical 
costs and workload data developed 
through the Medical Expense and 
Performance Reporting System (MEPR) 
provide an operating cost base to which 
are added non-allocable costs and 
allowances for actual inflation and pay 
raises to obtain the estimates for the 
Fiscal year under review. Costs were 
also added for retirement for civilian 
personnel and for an asset charge in lieu 
of a specific depreciation cost of Fixed 
assets. 

(2) Department of Veterans Affairs. 
The actual costs and per diem rates by 
type of care for the previous year are 
added to the estimated costs for 
depreciation of buildings and 
equipment, administrative overhead, 
interest on capital investment, and 
Government employee retirement and 
disability charges. These computed rates 
are then adjusted by the budgeted 
percentage change to arrive at the 
estimated rates for the fiscal year under 
review. 

(3) Department of Health and Human 
Services. The sum of obligations for 
each cost center providing medical 
service is broken down into amounts 
attributable to inpatient care on the 
basis of the proportion of staff devoted 
to each cost center. Total inpatient costs 
and outpatient costs thus determined 
are divided by the relevant workload 
statistic (inpatient day. outpatient visit) 


to produce the inpatient and outpatient 
rates. In the calculation of the rates, the 
Department’s unfunded retirement 
liability cost and capital and equipment 
depreciation cost were incorporated to 
conform to requirements set forth in 
OMB Circular A-25. In addition, each 
cost center’s obligations include all 
costs for accounts, such as Medicare 
and Medicaid collections and Contract 
Health funds used to support direct 
program operation. Inclusion of these 
funds yields a more accurate indication 
of the cost of care in HHS facilities. 

These rates represent the reasonable 
cost of hospital, nursing home, medical 
surgical, or dental care and treatment 
(including prostheses and medical 
appliances) furnished or to be furnished 
by the United States in Federal 
hospitals, nursing homes, and outpatient 
clinics administered by the Department 
of Defense, the Department of Veterans 
Affairs, or the Department of Health and 
Human Services. 

For such care and treatment furnished 
at the expense of the United States in a 
facility not operated by the United 
States, the rates shall be the amounts 
expended for such care and treatment. 



Effective Oct 1. 1990. 
and thereafter 


DOD 

VA 

HHS 

Hospital cars Inpatient day: 
General medical care. 

603 

642 

694 

Ciirgir«l rara 1(||| . r - - 

974 


Psychiatric c wb ... 


291 




206 




564 


. 


461 




541 


Alcohol and drug treatment. 


233 


Prescription 


19 


Njramg hone c& r & . 


186 


Spinal rflfri kijt/ry care 


663 


Bum Center, U.S. Army Institute 
of Surgical Research, Brooke 
Army Medical Center. Fort Sam 

UruMfrwi To, 

2.178 

71 



Outpatient medical and dental 
treatment 

Outpatient yWt.-.-. 

130 

122 

Dental outpatient visit. 

84 






For the period beginning October 1, 
1990, the rates prescribed herein 
supersede those established by the 
Director of the Office of Management 
and Budget on January 10,1990 (55 CFR 
949). 

Dated: September 28,1990. 

Richard G. Daman, 

Director, Office of Management and Budget 
[FR Doc 90-23580 Filed 10-4-90 8:45 am] 

BIU.INQ COOC 1110-01-11 
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OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

Meeting of the National Critical 
Technologies Panel 

The N ation al Critical Technologies 
Panel (NCTP) will meet on October 22, 
1990. This meeting will be held at the 
offices of The Analytic Sciences 
Corporation (TASC), located at 1101 
Wilson Blvd., suite 1500, Arlington, 
Virginia. The Panel will start its 
deliberations at 8 a.m., and will 
conclude around 5 p.m. 

The purpose of this Panel is to prepare 
and submit to the President a biennial 
report on national critical technologies 
on even-numbered years. These are to 
be the product and process technologies 
the Panel deems most critical to the U.S., 
and shall not exceed 30 in number in 
any one year. 

This meeting will be closed to the 
public, since discussions will take place 
in matters that are specifically 
authorized under criteria established by 
an Executive order to be kept secret in 
the interest of national defense or 
foreign policy and in fact properly 
classified pursuant to such Executive 
order, according to 5 USC 522b.(c)(l). 

For further information please, contact 
Joe Christian, or Tom Russell, at the 
Office of Science and Technology 
Policy, Executive Office of the President, 
(202) 395-5736. 

Dated: October 2,1990. 

Damar W. Hawkins, 

Executive Assistant Office of Science and 
Technology Policy . 

1FR Doc. 90-23655 Filed 10-4-90; 8:45 am| 

BILLING CODE 3115—01—M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Determination of Interational Trade 
Agreements; New Zealand 

agency: Office of the United States 
Trade Representative. 
action: Notice of determination 
regarding the application of certain 
International Agreements. 

summary: This notice modifies the 
determination published in the Federal 
Register on January 4,1980 (45 FR 1181), 
as amended by determinations 
published at 45 FR 18547, 45 FR 36569, 45 
FR 63402, 45 FR 85239, 46 FR 24059. 46 
FR 40624. 46 FR 46263, 46 FR 48391, 46 
FR 48807, 47 FR 16697. 49 FR 47467, 50 
FR 842a 50 FR 9342, 50 FR 11471, 50 FR 
13111, 50 FR 18335, and 50 FR 38731. 
EFFECTIVE DATE: October 1,1990, 


FOR FURTHER INFORMATION CONTACT: 

Timothy M. Reif, (202) 395-6800, Office 
of the United States Trade 
Representative, 60017th Street NW., 
Washington, DC 20506. 

SUPPLEMENTARY INFORMATION: Under 
section 1—103(b) of Executive Order 
12188 of January 2.1980, the functions of 
the President under section 2(b) of the 
Trade Agreements Act of 1979 (the Act) 
and section 701(b) of the Tariff Act of 
1930, as amended, are delegated to the 
United States Trade Representative (the 
Trade Representative), who shall 
exercise such authority with the advice 
of the Trade Policy Committee. 

Now, therefore, Carla A. Hills, United 
States Trade Representative, in 
conformance with the provisions of 
section 2(b) of the Act, section 701(b) of 
the Tariff Act of 1930, as amended, and 
section 1—103(b) of Executive Order 
12188, does hereby determine, effective 
on the date of signature of this Notice 
that: 

With respect to the Agreement on 
Interpretation and Application of 
Articles VI, XVI and XXIII of the 
General Agreement on Tariffs and 
Trade (the Subsidies Code), New 
Zealand has accepted the obligations of 
the Agreement and should not otherwise 
be denied the benefits of the Agreement. 

In accordance with section 702(b) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1671(b)). as of October 1,1990, 
New Zealand is a “country under the 
Agreement." 

Carla A. Hills, 

United States Trade Representative. 

[FR Doc. 90-23677 Filed 10-4-90; 8:45 am) 
BILLING CODE 319&-01-JA 


Implementation of the Accelerated 
Tariff Elimination Provision of the 
United States—Canada Free-Trade 
Agreement 

agency: Office of the U.S. Trade 
Representative. 

action: Notice of and request for 
comments on articles under 
consideration for negotiations with the 
Canadian Government for accelerated 
tariff elimination. 

summary: Section 201(b) of the United 
States-Canada Free-Trade Agreement 
Implementation Act of 1988 ("FTA 
Implementation Act") grants the 
President, subject to consultation and 
layover requirements of section 103 of 
that Act, the authority to proclaim any 
accelerated schedule for duty 
elimination that may be agreed to by the 
United States and Canada under FTA 
Article 401(5). This notice is intended to 
inform the public of those articles that 


may be the subject of negotiations 
between the United States and Canada 
for accelerated tariff elimination. 
dates: Public comments are due 
November 20,1990. 

ADDITIONAL information: Further 
information on this subject may be 
found in the Federal Register notices of 
January 23,1989, Volume 54, Number 13, 
at pages 3175 and 3178, July 7,1989, 
Volume 54, Number 135, at pages 29959 
through 29972; February 8,1990, Volume 
55, Number 27, at pages 4501 through 
4503; and May 30.1990, Volume 55, 
Number 104, at pages 21835 through 
21844. Copies of a listing of specific 
products to be considered for 
accelerated tariff elimination, where the 
subheading is listed in Annexes I and II 
with an asterisk, may be obtained from 
one of the following agencies: 
Agriculture Items [Chapters 1-24): U.S. 
Department of Agriculture, Foreign 
Agricultural Service, FAS 
Publications, Room 5910-S, 
Washington. DC 20250-1000, 
Telephone (202) 447-7937. 

Commercial Items (Chapters 24-99): U.S. 
Department of Commerce. 
International Trade Administration. 
Office of Canada, Room 3033,14th & 
Constitution Avenue, NW., 
Washington, DC 20230, Telephone: 
(202) 377-3101 
or 

Office of the U.S. Trade Representative, 
Office of Public Affairs, 600 17th 
Street, NW., Room 103 Washington, 
DC 20506 

Inquiries regarding other aspects of 
this notice or relating to the 
implementation of accelerated tariff 
elimination under the FTA should be 
directed to James H. Grossman, Director 
of Tariff Negotiations, Office of North 
American Affairs. Office of the U.S. 
Trade Representative. Room 501, 600 
17th Street, NW., Washington, DC 20506, 
telephone (202) 395-5663. 

Requests for Comments 

Comments supporting or opposing 
accelerated U.S. or Canadian duty 
elimination on articles provided for in 
the tariff chapters, headings and 
subheadings listed in Annex I or Annex 
II will be accepted until November 20, 
1990, if submitted in accordance with 15 
CFR part 2003. Comments should be 
type-written and submitted in twenty 
copies to Carolyn Frank. Secretary, 
Trade Policy Staff Committee, Room 
517, Office of the United States Trade 
Representative, 60017th Street, NW., 
Washington, DC 20506. All submissions 
must specify: (1) The United States and/ 
or Canadian tariff chapter, heading, or 
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subheading to which the comments 
refer, (2) the name, address, and 
telephone number of the person, firm, or 
organization making the comments, and 
(3) an indication as to whether the 
writer represents a: 

—Producer in the United States 
—Importer in the United States 
—Exporter in the United States 
—Consumer in the United States 
—Other, in the United States (Specify) 
—Producer in Canada 
—Importer in Canada 
—Exporter in Canada 
—Consumer in Canada 
—Other, in Canada (Specify) 

Advice of the United States 
International Trade Commission 

The United States International Trade 
Commission is being furnished with the 
list of articles published in Annex I of 
this notice for the purpose of securing 
from the Commission its judgment as to 


the probable economic effect of 
accelerated elimination of United States 
duties on industries producing like or 
directly competitive articles and on 
consumers. 

Advice of the Private Sector Advisory 
Committees 

Pursuant to section 103(a)(1) of the 
FTA Implementation Act, private sector 
advisory committees are being furnished 
with the list of articles published in 
Annexes I and II of this notice for the 
purpose of securing their advice. 

Articles That May Be Considered in 
Negotiations 

Except as noted, all articles provided 
for in the subheadings of the 
Harmonized Tariff Schedule of the 
United State that are listed in Annex I to 
this notice, and in the subheadings of 
the Customs Tariff of Canada that are 
listed in Annex II, may be subject to 
negotiations with Canada for 


accelerated duty elimination. A 
description of the articles provided for 
in the tariff subheadings listed in Annex 
I can be obtained by consulting the 
“Harmonized Tariff Schedule of the 
United States (1990),“ U.S. International 
Trade Commission Publication 2232. The 
“Customs Tariff/Tariff des douanes" of 
Canada should be consulted for the 
description of the articles provided for 
in the tariff subheadings listed in Annex 
II. 

For subheadings listed in Annexes I 
and II with an asterisk, only certain 
products covered by the subheadings 
may be considered for accelerated tariff 
elimination. A list of the specific 
products which may be considered is 
available (see additional information 
above). 

Charles E. Roh. Jr., 

Assistant U.S. Trade Representative for North 
American Affairs. 

BILLING CODE 3190-01-M 
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Subheadings in the Harnomzed Tariff Schedule of the United 
accelerated removal of the duty. 


States containing products 


to be considered for 


“jsr^zr” 1 ,he a,,,> "’ ,on “ uon »■ *»»4 • 


010?.90.40 

0709.40 

1510.00.60 

0201.20 

0710.22 

1512.11.00 

0201.30 

0710.40.00 

1512.19.00 

0202.10.00 

0710.80.70* 

1514.10.90 

0202.20 

0710.80.95* 

1514.90 

0202.30 

0712.20 

1515.11.00 

0203.12.10 

0712.90.40 

1515.19.00 

0203.19.20 

0713.10 

1515.21.00 

0203.22.10 

0713.20 

1515.29.00 

0203.29.20 

0713.31 

1515.30 

0204.22 

0713.32 

1515.50.00 

0204.23 

0713.33 

1515.60.00 

0204.30.00 

0713.39 

1515.90.40 

0204.41.00 

0713.40 

1516.20 

0204.42 

0713.50 

1517.10.00 

0204.43 

0713.90 

1517.90 

0209.00.00 

0813.30.00 

1518.00 

0304.10.10 

1001.10.00 

1519.30 

0304.10.30 

1001.90 

1521.90.20 

0304.20.30 

1003.00 

1602.20 

0304.20.50 

1101.00.00 

1602.39.00* 

030S.30.20 

1102.10.00 

1602.41 

0305.41.00 

1102.20.00* 

1602.42 

0305.61.20 

1103.11.00 

1602.49.40* 

0305.69.40 

1103.19.00 

1602.49.90* 

0305.69.50’ 

1104.11.00 

1602.50.90* 

0306.14.20 

1104.21.00 

1602.90* 

0306.24.20 

1106.10.00* 

1603.00.10 

0407.00.00* 

1107.10.00 

1604.12.20 

0408.11.00 

1107.20.00 

1604.13 

0408.19.00 

1108.11.00 

1604.14.10 

0408.91.00* 

1109.00 

1604.14.20 

0702.00.20* 

1204.00.00 

1604.14.30 

0704.10* 

1205.00.00 

1604.14.40 

0704.20.00 

1507.10.00 

1604.14.50 

0704.90 

1507.90 

1604.14.80 

0706.10 

1508.10.00 

1604.19 

0706.90.40* 

1508.90.00 

1604.20 

0708.10 

1509.10.40 

1605.10 

0708.90 

1509.90.40 

1605.20.05 


1605.30.05 

2825.30.00 

2916.31 

1605.90.05 

2825.70.00 

2916.39.50* 

1605.90.06 

2826.90.00* 

2917.11.00 

1605.90.10 

2827.39.10 

2917.12 

1605.90.20 

2827.49.10* 

2917.13.00 

1605.90.30 

2828.90.00 

2917.32.00 

1703.10 

2833.11.50 

2917.33.00 

1901.90.90* 

2833.29.30 

2917.34.00 

1902.30.00* 

2834.29.50* 

2917.35.00 

1904.90.00* 

2835.22.00 

2918.90.30* 

1905.90.90* 

2835.23.00 

2918.90.45* 

2001.90.39* 

2835.24.00 

2920.90.50* 

2002.90.00 

2835.29.50 

2921.11.00 

2005.10.00* 

2835.31.00 

2921.19.50* 

2005.51 

2835.39 

2921.22.10* 

2007.10.00* 

2836.20.00 

2921.30.50* 

2007.91 

2836.91.00 

2921.43 

2007.99.65* 

2839.11.00* 

2921.45* 

2008.40.00 

2839.19.00* 

2922.50* 

2008.92* 

2841.70 

2923.10.00 

2008.99.20* 

2841.90 

2924.10 

2009.11.00 

2851.00.00* 

2925.20 

2009.19 

2902.11.00 

2926.90.50* 

2009.20 

2902.50.00 

2930.90.50* 

2009.80.60* 

2903.13.00 

2931.00.50* 

2009.90.40 

2903.19.50* 

2933.21.00 

2103.90 

2903.40.00* 

2933.39.35* 

2106.90.60* 

2903.69.50* 

2933.69.00* 

2204.29.20 

2904.20.35* 

2933.90.28* 

2204.29.60 

2907.29.30* 

2933.90.30* 

2304.00.00 

2909.19.10* 

2933.90.31* 

2306.20.00 

2909.42.00 

2933.90.33* 

2306.40.00 

2909.43.00 

2933.90.37* 

2525.20.00 

2909.44.00 

2933.90.50* 

2526.10.00* 

2910.20.00 

2934.10* 

2526.20.00* 

2912.21.00 

2934.90.25* 

2709.00 

2912.49.20* 

2935.00.39* 

2710.00* 

2915.12.00 

2935.00.43* 

2812.10.50* 

2915.70.00 

2935.00.46* 

2819.10.00 

2915.90.20* 

2941.10 
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2942.00 

3701.99 

3916.90* 

4820.10.20* 

5404.90.00* 

5607.41 

3004.10.50* 

3702.31.00 

3917.10 

4820.30.00* 

5407.10.00 

5607.49 

3004.20.00* 

3702.39.00 

3917.31.00 

4820.40.00 

5407.53 

5607.50 

3004.32.00* 

3702.43.00 

3917.32.00 

4823.59* 

5407.60.20* 

5609.00 

3004.39.00* 

3702.44.00 

3917.39.00 

4823.90.65* 

5407.71.00* 

5705.00.20* 

3004.40.00* 

3702.53.00 

3917.40.00 

4823.90.85* 

5407.73.20* 

5804.21.00 

3004.50 

3702.54.00 

3918.10.31* 

4911.91* 

5407.92 

5806.20.00 

3004.90.60* 

3702.91.00 

3918.10.32* 

5111.11 

5407.93 

5806.31.00 

3005.10.10* 

3702.93.00 

3918.10.40* 

5111.19 

5407.94* 

5806.32 

3005.10.50* 

3702.95.00 

3919.10.20* 

5111.20 

5503.10.00 

5808.10 

3005.90.10* 

3703.90 

3920.10.00* 

5111.30 

5503.30.00* 

5808.90.00 

3005.90.50* 

3808.10 

3920.20.00* 

5111.90 

5505.10.00 

5902.10.00* 

3006.40.00 

3808.20* 

3920.42* 

5112.11.00 

5508.10.00 

5902.20.00 

3204.17 

3808.40 

3920.71.00* 

5112.19 

5508.20.00 

5903.10.20* 

3205.00 

3809.91.00* 

3920.92.00* 

5112.20.00 

5509.11.00 

5909.00.20* 

3206.49* 

3809.92 

3921.90* 

5112.30.00 

5509.12.00 

5911.90.00* 

3208.20.00* 

3809.99 

3923.10.00* 

5112.90 

5509.21.00 

6002.10 

3208.90.00* 

3811.90.00* 

3923.21.00* 

5204.11.00 

5509.22.00 

6002.20 

3209.10.00* 

3820.00.00 

3924.10.50* 

5204.19.00 

5509.31.00* 

6002.30 

3209.90.00* 

3823.20.00 

3925.90.00* 

5204.20.00 

5511.10.00* 

6002.43.00 

3212.10.00 

3823.90.29* 

3926.20 

5205.24.00 

5512.11.00 

6002.92.00 

3212.90.00 

3823.90.36* 

3926.30* 

5205.25.00 

5512.19.00 

6002.93.00 

3213.90.00 

3823.90.40* 

3926.90.90* 

5205.31.00* 

5512.29.00* 

6103.42.10* 

3214.10.DO- 

3823.90.50* 

4008.11* 

5205.41.00* 

5513.39.00* 

6103.43.15* 

3214.90.50 

3901.10.00 

4008.21.00* 

5205.42.00* 

5515.12.00* 

6104.62.20* 

3301.24.00 

3901.20.00 

4009.10.00* 

5205.43.00 

5515.13.05 

6104.63.20* 

3304.99.00* 

3901.90.50 

4009.20.00* 

5205.44.00 

5515.19.00 

6105.10.00 

3306.10.00 

3902.10.00* 

4009.30.00* 

5205.45.00 

5515.21.00 

6105.20.20 

3307.30* 

3903.11.00 

4009.40.00* 

5206.24.00 

5515.22.05 

6106.10.00 

3401.20.00 

3903.19.00 

4015.19.10* 

5206.25.00 

5515.92.05 

6106.20.20 

3402.19* 

3903.90.50* 

4016.93.00* 

5206.44.00 

5515.99.00* 

6107.11.00 

3402.90* • 

3904.10.00 

4202.91.00* 

52C6.45.00 

5516.31.05 

6107.12.00 

3403.11 

3905.19.00* 

4202.92.45* 

5208.59 

5516.32.05 

6108.21.00 

3403.19 

3907.20.00 

4202.92.50* 

5209.51.60* 

5516.33.05 

6108.22.00 

3403.99.00* 

3907.30.00 

4203.21.80* 

5211.21.00 

5516.34.05 

6109.10.00* 

3404.20.00 

3907.50.00 

4411.11.00 

5212.15 

5516.44.00* 

6109.90.10* 

3404.90.10 

3907.99.00 

4411.29* 

5306.10.00 

5601.10 

6110.20.20* 

3405.20.00 

3909.10.00* 

4414.00.00* 

5306.20.00 

5601.21.00 

6110.30.30* 

3407.00 

3909.50.50* 

4415.20.80* 

5307.10.00 

5601.22.00* 

6111.20 

3503.00* 

3910.00.00 

4420.10.00* 

5307.20.00 

5602.10* 

6111.30 

3504.00 

3911.90.30* 

4420.90.80* 

5401.10.00* 

5603.00* 

6111.90 

3506.10 

3912.39.00 

4421.90.90* 

5402.20.60* 

5604.10.00 

6115.12.00* 

3506.91.00* 

3912.90.00 

4817.20.40* 

5402.31* 

5606.00.00* 

6115.20.00* 

3603.00.30* 

3914.00.00 

4819.10.00* 

5402.33 

5607.10.00 

6115.91.00* 

3701.30.00 

3916.10.DO- 

4819.30.00* 

5402.49.00* 

5607.29.00 

6115.92* 

3701.91.00 

3916. 20. 00* 

4819.60.00* 

5404.10 

5607.30.20 

6115.93* 
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6116.10* 

6117.80.00* 

6201.91.20 
6201.92* 
6201.93* 
6202.93* 
6203.42.40* 
6203.43* 
6204.63* 
6205.30.20* 
6207.11.00* 
6207.19.00* 

6209.20 
6209.30 

6209.90 
6211.20* 
6211.43.00* 

6212.10 
6217.90.00* 
6301.30.00 
6301.40.00 
6305.31.00* 
6307.90.95* 
6401.99 

6402.91 
6403.99* 
6404.19* 
6406.99* 
6505.90* 
6802.99.00* 
6805.10.00 
6805.20.00 

6805.30.10 
6806.10.00* 
6806.20.00* 
6807.10.00* 
6807.90.00* 
6810.91.00* 
6815.10.00* 
6815.99.40* 
6909.19.50* 

6911.10 
6911.90.00 

6913.10 
6914.10.00 
6914.90.00* 


3 


7002.31.00 

7220.11.00* 

7005.10.00 

7220.12* 

7005.21* 

7220.20 

7005.29* 

7220.90.00* 

7006.00 

7222.20.00 

7007.11.00 

7223.00 

7007.21 

7224.90.00 

7008.00.00 

7225.10.00 

7009.92.10* 

7225.20* 

7010.90.20 

7225.30* 

7010.90.30 

7225.40* 

7013.21 

7225.50* 

7013.31 

7225.90.00* 

7013.39.10* 

7226.10 

7013.91 

7226.20.00* 

7017.90.00 

7226.91* 

7019.10.30 

7226.92* 

7019.20* 

7226.99.00* 

7019.31.00 

7228.50 

7108.12.50 

7303.00.00 

7108.13 

7304.10* 

7113.11 

7304.20* 

7113.19 

7304.31* 

7113.20 

7304.39.00* 

7116.10 

7304.41.00 

7116.20 

7304.49.00* 

7117.19 

7304.51 

7202.92.00 

7304.59* 

7205.10.00 

7304.90* 

7208* 

7306.10* 

7209* 

7306.20* 

7210* 

7306.30* 

7211.49 

7306.40 

7215.90* 

7306.50* 

7216.10.00 

7306.60* 

7216.21.00 

7306.90* 

7216.31.00 

7307.11.00 

7216.32.00 

7307.19 

7216.33.00 

7307.21* 

7216.40.00 

7307.22* 

7216.50.00 

7307.23.00* 

7217.31 

7307.29.00* 

7217/52 

7307.91 

7217.33 

7307.92* 

7218.90.00 

7307.93* 

7219* 

7307.99 


7308.90.90* 

7608.20.00* 

7317.00 

7610.90.00* 

7318.12.00 

7612.10.00 

7318.15* 

7612.90.10 

7318.16.00* 

7616.10.30* 

7318.29.00 

7806.00.00 

7320.20 

7907.90 

7320.90 

8104.11.00 

7321.11 

8104.19.00 

7321.90.60 

8104.30.00 

7322.90.00 

8104.90.00 

7324.21.50 

8108.90* 

7324.90.00 

8109.90.00* 

7326.20.00 

8201.10.00 

7326.90* 

8201.20.00 

7403.12.00 

8201.30.00 

7403.13.00 

8205.59 

7406.20.00 

8211.10.00 

7407.10 

8211.91 

7407.21 

8211.92 

7407.22 

8211.93.00 

7408.11 

8211.94 

7408.19.00 

8214.90 

7408.29 

8302.10 

7409.11 

8302.20.00 

7409.19 

8302.42 

7409.21.00 

8302.49* 

7409.29.00 

8302.50.00* 

7409.40.00 

8302.60 

7409.90 

8306.30.00 

7410.11.00 

8309.90.00* 

7410.21 

8404.10.00* 

7410.22.00 

8404.90.00* 

7411.10 

8412.21.00 

7411.21* 

8412.29 

7411.22.00* 

8412.90 

7411.29* 

8413.50.00 

7412.10.00 

8413.91* 

7412.20.00 

8414.30 

7415.10.00* 

8414.51.00 

7419.99* 

8414.59.80* 

7604.29.30* 

8414.80.10* 

7604.29.50* 

8414.90* 

7607.11.30* 

8415.81.00 

7607.11.60* 

8415.82.00 

7608.10.00* 

8415.83.00* 


8415.90.00 

8418.10.00 

8418.21.00 

8418.91.00 

8418.99.00 

8419.39.00 

8419.81.90* 

8419.90 

8421.21.00 

8421.23.00* 

8421.99.00* 

8422.11.00 

8422.90.05 

8423.10.00 

8423.81.00 

8423.90.00 

8424.20* 

8424.89.00* 

8424.90* 

6425.11.00 

8425.39.00 

8426.41.00 

8428.39.00 

8428.90.00 

8429.51 

8429.59 

8430.20.00 

8430.49.40 
8431.10.00* 
8431.31.00* 
6431.39.00 
8431.41.00 
8431.42.00 

6431.43.40 
8431.49 
8433.11.00* 
8433.90.10* 
8462.99.00 
8465.99.00 
8466.10.00 
8466.20 
8466.30 
8466.92 
8466.94.50 
8468.10.00 
8468.90.10* 
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8477.10.60 

8516.29.00* 

8607.30 

9402.90.00 

8477.90.00* 

8516.51.00 

8607.99 

9403.90 

8479.81.00 

8516.32.00 

8716.90.50* 

9404.29.90 

8479.89.10 

8516.40 

8903.99.90* 

9404.90.20* 

8479.89.60* 

8516.60.60 

9001.10.00 

9405.91.60* 

8479.89.90* 

8516.71.00* 

9002.11.80 

9406.00 

8479.90.40* 

8516.79.00 

9003.11.00 

9503.49.00* 

8479.90.80* 

8516.90 

9003.90.00* 

9503.90.50* 

8480.71.90 

8517.30.30 

9004.10.00 

9504.90.40* 

8481.20.00 

8517.30.50* 

9006.20.00 

9504.90.90* 

8481.90.90* 

8521.10.00 

9006.53.00 

9506.39.00* 

8482.10 

8521.90.00 

9006.62.00 

9506.91.00* 

8482.20.00 

8522.90 

9006.91.00* 

9506.99.15* 

8482.50.00 

8530.10.00 

9006.99.00* 

9506.99.60* 

8482.80.00 

8530.80.00 

9008.10.00 

9507.10.00 

8482.91.00 

8530.90.00 

9008.90 

9507.90 

8482.99 

8532.23.00* 

9015.30 

9603.40 

8483.20 

8535.90.00* 

9015.90.00* 

9606.29* 

8483.40 

8536.10.00 

9017.20 

9606.30.80* 

8483.90 

8536.20.00 

9017.60.00* 

9608.20.00* 

8501.10* 

8536.30.00 

9017.90.00 

9608.60.00 

8501.20* 

8536.49.GO- 

9018.19 

9608.99 

8501.52.40* 

6536. 50.00 

9018.49.40 

9612.10* 

8501.64.00* 

8536.90.00 

9019.10.20* 

9999.00.15 

8502.30.00* 

8537.10.00* 

9021.19 


8503.00 

8537.20.00* 

9026.90 


8504.31* 

8538.10.00 

9027.10.20 


8504.32.00 

8538.90.00 

9027.20.40 


8504.33.00 

8539.22.80* 

9027.30 


8504.40.00 

8539.39.00 

9027.50.40 


8504.90.00* 

8543.80.90* 

9027.90.20 


3506.11.00- 

8543.90.80* 

9027.90.40 


8506.19.00* 

8544.59* 

9027.90.60* 


8506.90.00 

8546.20.00 

9027.90.80* 


6507.20.00* 

8546.90.00 

9032.89.60* 


8507.90* 

8603.10.00 

9032.90* 


8509.40.00* 

8604.00.00 

9106.90 


6509.80.00* 

8605.00.00 

9113.10.00 


8509.90.40 

8606.10.00 

9205.90.40* 


8510.20.00 

8606.20.00 

9209.99.40* 


8510.90.30 

8606.30.00 

9306.10.00 


8511.50.00* 

8606.91.00 

9401.20.00* 


8511.90.60* 

8606.92.00 

9401.30* 


8514.10.00* 

8606.99.00 

9401.80.20* 


e514.90.00* 

8607.12.00 

9401.80.40* 


8515.90* 

8607.19 

9401.90* 
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Annex II 

^he^duty 092 ^ CuSt0mS Tar *^ Canada containing products to be considered for accelerated removal of 


[Except as noted, all products provided for in the subheadings listed below which are currently dutiable on 
importation into Canada from the United States under the U.S.-Canada Free Trade Agreement will be considered 
for accelerated removal of the duty. Tor the subheadings with an asterisk, only certain specified products 

L° r f c ® lerated removal of the duty. Information on obtaining a list of such products is 
contained in the body of this notice.] 


0102.90.90 

0713.90.90 

1517.10.00 

0201.20.00 

0813.30.00 

1517.90 

0201.30.00 

1001.10.00 

1518.00 

0202.10.00 

1001.90.00 

1519.30.90 

0202.20.00 

1003.00.00 

1521.90 

0202.30.00 

1101.00.00 

1602.20.10 

0204.22 

1102.10.00 

1602.39* 

0204.23 

1102.20.00* 

1602.41 

0204.30.00 

1103.11.00 

1602.42 

0204.41.00 

1103.19.90 

1602.50.10* 

0204.42 

1104.11.00 

1602.90.91 

0204.43 

1104.21.00 

1602.90.99 

0209.00.20 

1106.10.90* 

1603.00.21 

0305.69.00 

1107.10 

1604.12.91 

0306.14.00 

1107.20 

1604.13 

0306.24.00 

1108.11.00 

1604.14.11 

0407.00.00* 

1109.00.00 

1604.14.90 

0408.11.00 

1507.10.00 

1604.19 

0408.19.00 

1507.90.90 

1604.20 

0408.91.00* 

1508.10.00 

1605.10.00 

0702.00.91* 

1508.90.00 

1605.30.10 

0704.10* 

1511.10.00 

1605.90.10 

0704.20 

1511.90.00 

1605.90.94 

0704.90 

1512.11 

1703.10 

0706.10 

1512.19 

1901.90.21* 

0708.10 

1513.11.00 

1902.30.10* 

0708.90 

1513.19.00 

1905.90.31* 

0709.40 

1513.21.00 

2001.90.90* 

0710.22.00 

1513.29.00 

2002.90.00 

0710.40.00 

1514.10.00 

2005.10.00* 

0710.80.41 

1514.90.00 

2005.51 

0710.80.49 

1515.11.00 

2007.10.00* 

0712.20.00 

1515.19.00 

2007.91.00 

0712.90.90* 

1515.21.00 

2007.99.90* 

0713.10 

1515.29.00 

2008.40 

0713.31.00 

1515.30.90 

2008.92.90* 

0713.32.00 

1515.50 

2008.99.99* 

0713.33 

1515.60 

2009.11.90 

0713.39 

1515.90 

2009.19.90 

0713.50.90 

1516.20.00 

2009.20.90 


2009.70.99* 

2839.11.00* 

2921.43.00 

2009.80.19* 

2839.19.00* 

2921.45.00* 

2009.90.20 

2841.70.00 

2922.50.00* 

2009.90.30 

2841.90.00 

2923.10.00 

2103.90 

2851.00.00* 

2924.10.00 

2106.90.20 

2902.11.00 

2925.20.90 

2106.90.90* 

2902.50.00 

2926.90.90* 

2204.29.10 

2903.13.00 

2930.90.00* 

2525.20 

2903.19.00* 

2931.00.90* 

2526.10.00* 

2903.40.00* 

2933.21.00 

2526.20* 

2903.69.00* 

2933.31.00 

2709.00.90 

2904.20.00* 

2933.39.00* 

2710.00.10* 

2905.50.00* 

2933.69.00* 

2710.00.20* 

2907.29.00* 

2933.90.00* 

2711.12.10 

2909.19.00* 

2934.10.00* 

2712.90.20 

2909.42.00 

2934.90.90* 

2712.90.90* 

2909.43.00 

2935.00.00* 

2714.10.00 

2909.44.00 

2941.10.00 

2809.20.00 

2910.20.00 

2941.90.00 

2812.10.90* 

2912.21.00 

2942.00.00 

2817.00.00 

2912.49.00* 

3004.10.00* 

2819.10.00 

2915.12.00 

3004.20.00* 

2825.70.10 

2915.70.00 

3004.32.90* 

2826.90.00* 

2915.90.00* 

3004.39.99* 

2827.20.00 

2916.31.00 

3004.40.90* 

2827.39.00* 

2916.39.00* 

3004.50 

2827.49.00* 

2917.11.00 

3004.90.99* 

2828.90.10 

2917.12.00 

3005.10* 

2833.11.00 

2917.13.00 

3005.90.20* 

2833.29.00* 

2917.32.00 

3005.90.30* 

2834.29.90* 

2917.33.00 

3006.40 

2835.22.00 

2917.34.00 

3204.17 

2335.23.00 

2917.35.00 

3205.00.00 

2835.24.00 

2917.39.00* 

3206.49.80* 

2835.26.00 

2918.90.00* 

3208.20.00* 

2835.29.00 

2920.90.90* 

3208.90.00* 

2835.31.00 

2921.11.00 

3209.10.00* 

2835.39.00 

2921.19.00* 

3209.90.00* 

2836.20.00 

2921.22.00* 

3212.10.00 

2836.91.00 

2921.30.00* 

3212.90.00 








Federal Register / Vol. 55, No. 194 / Friday, October 5, 1990 / Notices 


40971 


2 


5213.90 

3811.90.00* 

3923.10.00* 

5112.11 

5508.10.00 

5902.20.00 

3214.10.00* 

3315.12.00 

3924.10.90* 

5112.19 

5508.20.00 

5903.10.20* 

3214.90.00 

3815.19.00 

3925.90.00* 

5112.20 

5509.11.00 

5909.00.10* 

3301.24.00 

3820.00.00 

3926.20.11 

5112.30 

5509.12.00 

5911.90.90* 

3301.25.00* 

3823.20.00 

3926.20.19 

5112.90 

5509.21.00 

6002.10 

3304.99.00* 

3823.90.90* 

3926.20.90* 

5204.11.00 

5509.22 

6002.20 

3306.10.00 

3901.10.00 

3926.90.40* 

5204.19.00 

5509.31.00* 

6002.30 

3307.30.00* 

3901.20.00 

3926.90.90* 

5204.20.00 

5511.10.00* 

6002.43 

3401.20 

3901.90.00 

4008.11.00* 

5205.24.00 

5512.11.00 

6002.92.00 

3402.19.00* 

3902.10.00* 

4008.21.90* 

5205.25.00 

5512.19.00 

6002.93.00 

3402.90.00* 

3903.11.00 

4009.10.00* 

5205.31.00* 

5512.29.00* 

6103.42.C0* 

3403.11 

3903.19 

4009.20.00* 

5205.41.00* 

5513.39.00* 

6103.43.00* 

3403.19 

3903.90.00* 

400-9.30.00* 

5205.42.00* 

5515.12.00* 

6104.62.00* 

3403.99.00* 

3904.10.00 

4009.40.00* 

5205.43.00 

5515.13.00* 

6104.63.CO* 

3404.10.00 

3905.19.00* 

4015.19.00* 

5205.44.00 

5515.19.00 

6105.10.00 

3404.20.00 

3905.90.00* 

4016.93.00* 

5205.45.90 

5515.21.00 

6105.20.00* 

3404.90 

3907.20 

4202.91.90* 

5206.24.00 

5515.22.00* 

6106.10.00 

3405.20.00 

3907.30.00 

4202.92.90* 

5206.25.00 

5515.92.00* 

6106.20.00* 

3407.00.10 

3907.50.00 

4203.21.90* 

5206.44.00 

5515.99.00* 

6107.11.00 

3407.00.20 

3907.99.00 

4410.10.10* 

5206.45.00 

5516.31.00* 

6107.12.00 

3503.00.90* 

3909.10.10* 

4410.10.91 

5208.59.00 

5516.32.00* 

6108.21.00 

3504.00.00 

3909.50.90* 

4410.10.99 

5209.51.00* 

5516.33.00* 

6108.22.00 

3506.10.00 

3910.00.00 

4411.11.00 

5211.21.00 

5516.34.00* 

6109.10.00* 

3506.91.90* 

3911.90.00* 

4411.29.00* 

5212.15 

5516.44.00* 

6109.90.00* 

3603.00.00* 

3912.39.90 

4414.00.00* 

5306.10.20 

5601.10 

6110.20.00* 

3701.30 

3912.90.90 

4415.20.00* 

5306.20.20 

5601.21 

6110.30.00* 

3701.91 

3914.00 

4420.10.00* 

5307.10.00 

5601.22.10* 

6111.20.00 

3701.99 

3915.10.00 

4421.90.90* 

5307.20.00 

5602.10.10* 

6111.30.00 

3702.31.00 

3915.20.00 

4811.39.00* 

5401.10.00* 

5602.10.99* 

6111.90.00 

3702.39 

3915.30.00 

4817.20.00* 

5402.20.00* 

5603.00* 

6115.12.00* 

3702.43.00 

3915.90 

4819.10.00* 

5402.31.00* 

5604.10.00 

6115.20.00* 

3702.44 

3916.20.00* 

4819.30.00* 

5402.33.00 

5606.00* 

6115.91.00* 

3702.53.00 

3917.10 

4819.60.00* 

5402.49.00* 

5607.10 

6115.92.00* 

3702.54.00 

3917.31.00 

4820.10.00* 

5404.10.00 

5607.29 

6115.93.00* 

3702.56 

3917.32.00 

4820.30.00* 

5404.90.00* 

5607.30 

6116.10.00* 

3702.91 

3917.39.00 

4820.40.00 

5407.10.00 

5607.49 

6117.80.90* 

3702.93 

3917.40.00 

4823.59.00* 

5407.53.00 

5607.50 

6201.91.00* 

3702.95 

3918.10.11* 

4823.90.91 

5407.60.00* 

5609.00.00 

6201.92* 

3703.90.00 

3918.10.19* 

4823.90.99* 

5407.71.00* 

5705.00.00* 

6201.93.00* 

3705.90.90 

3920.10.00* 

4911.10.99* 

5407.73.00* 

5804.21.00 

6202.93.00* 

3808.10.10 

3920.20.00* 

4911.91.90* 

5407.92.00 

5806.20.00 

6203.42.00* 

3808.20.10* 

3920,42.00* 

5111.11 

5407.93.00 

5806.31 

6203.43.00* 

3808.40 

3920.71.00* 

5111.19.00 

5407.94.00* 

5806.32.00 

6204.63.00* 

3809.91.90* 

3920.92.00* 

5111.20 

5503.10.00 

5808.10.00 

6205.30.00* 

5809.92 

3921.90.11* 

5111.30 

5503.30.00* 

5808.90.00 

6207.11.00* 

3809.99.00* 

3921.90.90* 

5111.90 

5505.10.00 

5902.10.00* 

6207.19.00* 
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6209.20.00 

6209.30.00 

6209.90.00 

6211.20.00* 

6211.43.90* 

6212.10.00 

6217.90.00* 

6301.30.00 

63C1.40.00 

6305.31.00* 

6307.90.92* 

6307.90.99* 

6401.99.00 

6402.91.00 

6403.99.00* 

6404.19.90* 

6406.99.20 

6406.99.90* 

6505.90* 

6802.99.00* 

6805.10.00 

6805.20.00 

6805.30.00 

6806.10.90* 

6806.20.00* 

6807.10.00* 

6807.90.00* 

6808.00 

6810.91* 

6815.10.90* 

6815.99.99* 

6904.10.00 

6909.19.00* 

6911.10.00 

6911.90.00 

6913.10 
6914.10.00 
6914.90.00* 

7005.10 
7005.21.00* 
7005.29.00* 
7006.00 

7007.11 
7007.21 
7008.00.00 
7009.92.00* 
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7010.90.90* 

7307'. 99 

7013.21.00 

7308.90.90* 

7013.31.00 

7310.10 

7013.39.90* 

7310.71.00 

7013.91 

7310.79.10* 

7017.90 

7310.79.99* 

7019.10.10* 

7317.00 

7019.10.29* 

7318.17.00 

7019.20.90* 

7318.15.00* 

7019.31 

7318.16.00* 

7108.13.20 

7318.77.00* 

7113.11.00 

7318.29.00 

7113.19.00 

7320.20 

7113.20.00 

7320.90 

7116.10.00 

7321.11.90 

7116.20.00 

7321.90 

7117.19.00 

7322.90 

7202.92.00 

7324.21.00 

7205.10 

7324.90 

7211.49.00 

7325.10.90* 

7216.10.00 

7326.20.00 

7216.21.00 

7326.90.99* 

7216.31.00 

7403.12.00 

7216.32.00 

7406.20 

7216.33.00 

7407.10 

7216.A0.00 

7407.21 

7216.50.00 

7407.22 

7217.31.00 

7408.11 

7217.32.00 

7408.19 

7217.33.00 

7408.29 

7218.90 

7409.11 

7220.20 

7409.19 

7222.20.00 

7409.21 

7223.00 

7409.29 

7224.90 

7409.40 

7225.10 

7409.90 

7226.10 

7410.11 

7228.50.00 

7410.21 

7303.00 

7410.22 

7304.31.00* 

7411.10 

7304.41.00 

7412.10.00 

7304.51.00 

7412.20.00 

7306:40.00 

7419.99.90 

7307.11 

7604.29.11* 

7307.19 

7604.29.12* 

7307.91 

7607.11.20* 


7608.20.00* 

8415.82.90 

7610.90.00* 

8415.83.00* 

7612.10.00 

8415.90.30* 

7612.90.00 

8415.90.40* 

7616.10.00* 

8418.10 

7806.00.00 

8418.21 

7907.90 

8418.91.10* 

8104.11.00 

8418.99.10* 

8104.19.00 

8419.39.90 

8104.30 

8419.81.90* 

8104.90 

8419.90.10* 

8108.90.00* 

8419.90.80* 

8109.90.00* 

8421.21.00 

8201.10.00 

8421.23.00* 

8201.20.00 

8421.99.20* 

8201.30.00 

8421.99.30* 

8205759 

8422.11 

8211.10 

8422.90.91* 

8211.91 

8423.10.00 

8211.92.00 

8423.81.00 

8211.93.00 

8423.90.00 

8211.94.00 

8424.20.90* 

8214.90 

8424.89.00* 

8302.10.00 

8424.90.30 

8302.20.00 

8424.90.40* 

8302.42.00 

8425.11.00 

8302.49.90 

8425.39.90 

8302.60.00 

8426.41.00 

8306.30.00 

6427.20 

8309.90.00* 

8428.39.90 

8404.10* 

8428.90.90 

8404.90* 

8429.51.20 

8412.21.00 

8429.59.90 

8412.29.90 

8430.20.00 

8412.90.30 

8430.49.60 

8413.50.90 

8431.10.20* 

8413.91.10 

8431.20.00* 

8413.91.99* 

8431.31.00* 

8414.30 

8431.39.20 

8414.51.00 

8431.41.90 

6414.59.00* 

8431.43.40 

8414.80.00* 

8431.49.30 

8414.90.20 

8431.49.90 

8414.90.30 

8433.11.00* 

8414.90.50* 

8433.90.10* 

8415.81.00 

8462.99.00 


8465.99.10 

8465.99.90 
8466.10.20* 
8466.10.90* 
8466.20.20* 
8466.20.90* 
8466.30.20* 
8466.30.90* 
8466.92.10* 

8466.94.90 
8468.10.00 

8468.90.20 

8477.10 
8477.90* 

8479.81.90 

8479.89.20 
8479.89.90* 

8479.90.10 
8479.90.60* 
8480.71.00 
8481.20.00 
8481.90.10* 

8482.10.10 

8482.20.10 

8482.80.10 
8482.91 

8482.99.10 
8483.20.00 
8483.40.00 
8483.90.10* 
8483.90.50* 
8501.10* 
8501.52.90* 
8501.64.10* 
8501.64.90* 
8502.30.00* 
8503.00.12* 
8503.00.13* 
8503.00.14* 
8503.00.15* 
8503.00.16* 
8503.00.17* 
8503.00.20* 
8504.31.00* 
8504.32.00 
8504.33.00 
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8504.40 

8537.10.99* 

8901.30.00* 

9402.90.90 

8504.90.JO* 

8537.20.90* 

8901.90.10* 

9403.90 

8504.90.40 

8538.10.20 

8901.90.90* 

9404.29.00* 

8504.90.50 

8538.10.30 

8902.00.10* 

9404.90.90* 

8506.11.00 

8538.90.20 

8903.99.91* 

9405.91.99* 

8506.19.00* 

8538.90.30 

8904.00.00* 

9406.00 

8506.90.90 

8538.90.90 

8905.10.00* 

9503.49.00* 

8507.20.00* 

8539.39.90 

8905.20* 

9503.90.00* 

8507.90* 

8539.40.20 

8905.90* 

9504.90.90* 

8509.40.90* 

8543.80.90* 

8906.00* 

9506.39.90* 

8509.80.00* 

8543.90.40* 

9001.10.00 

9506.91.90* 

8509.90.30 

8544.59.00* 

9002.11 

9506.99.90* 

8510.20.90 

8546.20.00 

9003.11.20 

9507.10.00 

8510.90.20 

8546.90.00 

9003.90.22* 

9507.90.10 

8511.50.00* 

8603.10.00 

9004.10.00 

9507.90.90* 

8511.90.20’ 

8604.00.90 

9006.20.20 

9603.40 

8514.10* 

8605.00.00 

9006.53.00 

9608.20.00* 

8514.90* 

8606.10.00 

9006.62.00 

9608.60.00 

8515.90.90* 

8606.20.00 

9006.91.99* 

9608.91.00 

8516.29.19* 

8606.30.00 

9006.99.90* 

9608.99.00 

8516.31 

8606.91.00 

9008.10.00 

9612.10* 

8516.32.00 

8606.92.00 

9008.90 


8516.40.00* 

8606.99.00 

9015.30.00 


8516.60.00* 

8607.12.10 

9015.90.30* 


8516.71.10* 

8607.12.20* 

9017.20.00 


8516.79.00* 

8607.12.90* 

9017.80* 


8516.90.10 

8607.19.10* 

9017.90 


8516.90.30* 

8607.19.91 

9019.10* 


8516.90.49* 

8607.19.92* 

9021.19 


8516.90.90* 

8607.19.93* 

9026.90 


8517.30.19 

8607.30.00* 

9027.30 


8517.30.20* 

8607.91.00 

9027.90.19 


8521.10.00 

8607.99.12 

9027.90.20 


8521.90.00 

8607.99.19* 

9027.90.92 


8522.90 

8607.99.20* 

9027.90.93* 


8530.80.00 

8609.00 

9029.90.93* 


8530.90.20 

8701.90.11 

9032.89.90* 


8535.90.90* 

8703.10.90* 

9032.90.30* 


8536.10.00 

8703.21.90* 

9106.90.90 


8536.20.00 

8704.22.00* 

9113.10.00 


8536.30 

6709.11.00 

9306.10.00 


8536.49.00* 

8709.19 

9401.20.00* 


8536.50* 

8709.90 

9401.30.10* 


8536.90.30 

8716.90.90* 

9401.80.00* 


8536.90.90 

8901.10.00* 

9401.90.10* 


8537.10.91* 

8901.20.00* 

9401.90.90* 



|FR Doc. 90-23682 Filed 10-4-90: 8:45 am) 

BILLING coot 319O-01-C 
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RAILROAD RETIREMENT BOARD 

Agency Forms Submitted for OMB 
Review 

agency: Railroad Retirement Board. 

action: In accordance with the 
Paperwork Reduction Act 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal(s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 


SUMMARY OF PROPOSALS(S): 

( 1 ) Collection title : Request to Non- 
Railroad Employer for Information 
About Annuitant’s Work and Earnings 

(2) Form(s) submitted.- R1-231-F 

(3) OMB Number. 3220-0107 

(4) Expiration date of current OMB 
clearance: Three years from date of 
approval 

(5) Type of request: Revision of a 
currently approved collection 

(6) Frequency of response: On 
occasion 

(7) Respondents: Businesses of other 
for-profit 

( 8 ) Estimated annual number of 
respondents: See justification statement 

(9) Total annual responses: 600 

(10) Average time per response: .125 
hours 

( 11 ) Total annual reporting hours: 75 

(12) Collection description: Under the 
Railroad Retirement Act, benefits are 
not payable if an annuitant works for an 
employer covered under the Act or last 
non-railroad employer. The request will 
obtain information on an annuitant’s 
work and earnings from a non-railroad 
employer. The information will be used 
for determining whether benefits should 
be withheld. 

ADDITIONAL INFORMATION OR 
comments: Copies of the proposed 
forms and supporting documents can be 
obtained from Dennis Eagan, the agency 
clearance officer (312-751-4693). 
Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Laura 
Oliven (202-395-7310), Office of 
Management and Budget, room 3002. 
New Executive Building, Washington. 

DC 20503. 

Dennis Eagan, 

Clearance Officer. 

[FR Doc. 90-23529 Filed 10-4-90; 8:45 am) 

BHJJNO COOC 7*03-01-SI 


DEPARTMENT OF TRANSPORTATION 
Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
September 28,1990 

The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et seq .). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 
Docket Number: 47188 
Date filed: September 25,1990 
Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 27,1990 
Description: Application of 
Continental Airlines, Inc., pursuant to 
section 401 of the Act and subpart Q of 
the Regulations requests a certificate of 
public convenience and necessity to 
provide scheduled foreign air 
transportation of persons, property and 
mail between Houston. Texas and 
Ecuador via intermediate points in 
Central America. 

Docket Number 47190 
Date filed: September 27,1990 
Due Date for Answers. Conforming 
Applications, or Motion to Modify 
Scope: October 25,1990 
Description: Application of Alaska 
Airlines, Inc., pursuant to section 401 of 
the Act and subpart Q of the 
Regulations requests a certificate of 
public convenience and necessity to 
operate scheduled service in foreign air 
transportation for passengers, property 
and mail between Los Angeles, 

California, on the one hand, and 
Guadalajara, Puerto Vallarta and 
Mazatlan, Mexico, on the other hand; 

San Francisco, California, on the one 
hand, and San Jose del Cabo, Mexico, 
on the other hand; and San Diego. 
California, on the one hand, and San 
Jose del Cabo, Mexico, on the other 
hand. 

Docket Number: 47191 
Date filed: September 17,1990 
Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 25,1990 
Description: Application of Alaska 
Airlines, Inc., pursuant to section 401 of 


the Act and subpart Q of the 
Regulations requests a certificate of 
public convenience and necessity to 
operate scheduled service in foreign air 
transportation for passengers, property 
and mail between Los Angeles, 
California and Mexico City, Mexico. 

Docket Number 46793 

Date filed: September 24,1990 

Due Dote for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 22,1990 

Description: Amendment to 
Application for Amendment of the 
foreign air carrier permit of Aerovias, 
S.A., pursuant to section 402 of the Act 
and subpart Q of the Regulations, 
requested permission to amend its 
foreign air carrier permit to engage in air 
transportation of persons, property and 
mail. The Application, in part, reads as 
follows: 

(1) Between Guatemala City, on the one 
hand and Miami, Florida, on the other via the 
intermediate point Merida, Mexico. 

Applicant hereby requests that the 
above reference language be amended 
to read as follows: 

(1) Between Guatemala City, on the one 
hand and Miami, Florida on the other. 

Phyllis T. Kay lor. 

Chief. Documentary Services Division. 

[FR Doc. 90-23623 Filed 10-4-90; 8:45 amj 

BILLING CODE 4910-62-M 


Office of the Secretary 

Privacy Act of 1974; Systems of 
Records 

The Department of Transportation 
(DOT) herewith publishes a notice to 
delete four systems of records. The 
system of records are no longer being 
maintained by the Federal Aviation 
Administration (FAA), and have 
consequently been destroyed. The 
systems of records are: (1) DOT/FAA 
824 Medical Exemptions—Public 
dockets; (2) DOT/FAA 834 Commissary 
Billing; (3) DOT/FAA 844 FAA Airplane 
Noise Complaint System; and (4) DOT/ 
FAA 848 Airport Solicitation Permit 
application File. 

Issued in Washington. DC September 25. 
1990. 

Paul T. Weiss, 

Deputy Assistant Secretary for 
Administration. 

[FR Doc. 90-23622 Filed 10-4-90; 8:45 am] 
BILLING COOt 
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Federal Highway Administration 

Environmental Impact Statement; Pago 
Pago, American Samoa 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of intent. 

SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Pago Pago, American Samoa. 

FOR FURTHER INFORMATION, CONTACT: 

Mr. Dave Reilly, Territorial 
Representative, Federal Highway 
Administration, 300 Ala Moana Blvd. 
POB 50206, Honolulu Hawaii 96850, 
Telephone: (808) 541-2700. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
American Samoa Government, 
Department of Public Works, will 
prepare an environment impact 
statement (EIS) on a proposal to 
improve the main road (Route 1) through 
Pago Pago, American Samoa. The 
proposed improvement would involve 
relocating Route 1 through Pago Park. 

Improvements to Route 1 are 
considered necessary to provide access 
to Pago Park and to bypass congested 
areas of Pago Pago. Alternatives under 
consideration include: (1) Taking no 
action; (2) widening the present road; (3) 
relocating Route 1 so that it passes near 
the center of Park; and (4) relocating 
Route 1 so that it runs along the harbor 
edge of Pago Park. Alternatives 
numbered 3 and 4, and possibly 
alternative number 2 will involve the 
use of parkland from Pago Park. 
Alternatives numbered 3 and 4 will 
include bridge construction over Vaipito 
Stream. Alternative number 3 will 
include stream relocations for Laolao 
and Vaipito Streams. 

Letters describing the proposed action 
and soliciting comments have been sent 
to appropriate Federal and Territorial 
agencies and to private organizations 
and citizens who have previously 
expressed or were known to have an 
interest in this proposal. A public 
hearing will be held. Public notice will 
be given of the time and place of the 
hearing. The draft EIS will be available 
for public and agency review and 
comment prior to the public hearing. No 
formal scoping meeting is planned. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 


directed to the FHWA at the address 
provided above. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205. Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: September 28,1990. 

Dave Reilly, 

Territorial Representative, Honolulu, Hawaii. 
[FR Doc. 90-23526 Filed 10-4-90; 8.45 am] 

BILLING CODE 4910-22-M 


Environmental Impact Statement: 
Nassau County, NY 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of intent._ 

summary: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Nassau County, New York. 

FOR FURTHER INFORMATION CONTACT: 
Harold J. Brown, Division Administrator, 
Federal Highway Administration. New 
York Division, Leo W. O’Brien Federal 
Building, 9th Floor, Clinton Avenue and 
North Pearl Street, Albany, New York 
12207, Telephone: (518) 472-3816. or 
Robert J. Lambert, Director, Facilities 
Design Division, New York State 
Department of Transportation, State 
Campus, 1220 Washington Avenue, 
Albany, New York 12232, Telephone: 
(518) 457-6452. 

SUPPLEMENTARY INFORMATION: The New 

York State Department of 
Transportation, in cooperation with the 
Federal Highway Administration, will 
be preparing an Environmental Impact 
Statement (EIS) on the proposed project 
to widen the Northern State Parkway in 
Nassau County from the Meadowbrook 
State Parkway to the Wantagh State 
Parkway. This widening is necessary to 
accommodate existing and projected 
traffic demand. 

Alternatives to be considered include 
4 lanes (no build), 6 lanes, 7 lanes, and 8 
lanes. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed interest in this project. A 
scoping center has been scheduled for 
October 22 and 23,1990 from 3 to 8 p.m. 
at the Westbury Junior High School. 
Information on the project will be 
available and engineers will be present 
to answer questions. 


After the Draft Environmental Impact 
Statement is prepared, it will be 
available for public and agency review 
and comment. This will be followed by a 
Public Hearing. A public notice will be 
issued announcing the time and place of 
the hearing. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the NYSDOT or FHWA at 
the address provided above. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: September 28,1990. 

Harold J. Brown, 

Division Administrator, New York. 

[FR Doc. 90-23532 Filed 10-4-90; 8:45 am) 

BILLING CODE 4S10-22-M 


National Highway Traffic Safety 
Administration 

Federal Highway Administration 

[NHTSA Docket No. 81-12; Notice 081 

State Matching of Planning and 
Administration Costs; School Bus 
Safety Grants 

agency: National Highway Traffic 
Safety Administration (NHTSA), 

Federal Highway Administration 
(FHWA). Department of Transportation. 

action: Notice. 

summary: In this notice, the agencies 
grant an exemption in fiscal year 1991 to 
the Federal contribution limitation for 
planning and administration activities in 
support of State highway safety 
programs conducted with Federal grant 
funds. The exemption is being allowed 
during this fiscal year to grant States 
maximum flexibility in planning and 
administering their programs in 
anticipation of the imposition of a 
sequestration of section 402 grant funds 
by operation of the Gramm-Rudman- 
Hollings Act. This action is being taken 
to prevent a slowdown in planning and 
implementation activities and a decline 
in program quality in highway safety 
programs at the State and local level. It 
is hoped that it may also stem the 
States’ need to lay off experienced 
highway safety staff during the 
immediate period of fiscal crisis, and 
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risk losing valuable personnel 
permanently. 

NHTSA also announces, in this notice, 
that it will not set-aside or earmark any 
section 402 funds in fiscal year 1991 for 
school bus safety implementation 
projects. However, in the event that a 
sequestration is imposed and then lifted, 
or if more funding for the section 402 
program otherwise becomes available, 
the agency may issue a subsequent 
Federal Register notice to reestablish 
the set-aside for school bus safety 
projects. 

OATES: The actions taken in this notice 
are effective on October 1,1990. 

FOR FURTHER INFORMATION CONTACT: 

In NHTSA: Brian McLaughlin, Regional 
Coordinator, NOA-C2.1, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 

DC 20590. Telephone: (202) 366-2121. In 
FHWA: Mr. R. Clarke Bennett, Director. 
Office of Highway Safety, HHS-01, 
Federal Highway Administration, 400 
Seventh Street SW„ Washington. DC 
20590. Telephone: (202) 366-1153. 
SUPPLEMENTARY INFORMATION: Under 
the Highway Safety Act of 1966, as 
amended, States are required to match 
Federal contributions to their highway 
safety programs with their own funds. 
Before passage of the Surface 
Transportation Act of 1978 (Pub. L. 95- 
599, 92 Stat. 2689), it was possible for 
States to meet their matching obligation 
on the basis of total expenditures. Thus 
it was possible for Federal participation 
in some program areas to be as much as 
100 percent as long as State 
participation in other program areas 
brought total non-Federal expenditures 
up to the required level 

The Surface Transportation 
Assistance Act of 1978 prohibits a State 
from including planning and 
administration costs with total highway 
safety expenditures for matching 
purposes (section 207(d), Pub. L. 95-599), 
amending 23 U.S.C. 402(d)). It requires 
that planning and administration costs 
be specifically matched by the States. 

On July 14,1960, the National 
Highway Traffic Safety Administration 
(NHTSA) and the Federal Highway 
Administration (FHWA) issued a joint 
final rule (45 FR 47144) establishing 
policy on State matching requirements 
for planning and administration costs 
associated with the implementation of a 
State highway safety program under the 
Highway Safety Act of 1966 (Pub. L. 89- 
564, as amended; 23 U.S.C. 401. et seq.). 

In a subsequent joint final rule, dated 
April 8.1982 (47 FR 15116), NHTSA and 
FHWA amended this regulation to 
require that the Federal share for 
planning and administration costa of the 


State highway safety agencies be set at 
50 percent, with a maximum Federal 
contribution for planning and 
administration activities of not more 
than 10 percent of each State's section 
402 funds. These limitations were 
established to ensure that sufficient 
funds are put into safety programs, 
rather than being absorbed by 
administrative overhead. The preamble 
to that final rule stated that, "(tjhese 
requirements will, therefore, be 
incorporated into the funding guidelines 
for 402 programs to become applicable 
beginning with Fiscal Year 1984.” 

The funding guidelines, which are 
contained in NHTSA Order 462-13A, 
were amended on September 16,1982, in 
a notice that was published in the 
Federal Register (47 FR 40791). (Portions, 
not relevent to this discussion, were 
updated on May 23,1983.) The 
guidelines consist of two parts: Part I 
identifies requirements of general 
applicability and Part II identifies 
limitations or conditions addressing six 
specific areas, one of which is program 
management. 

The 10 percent cap is included in the 
section on program management in Part 
II of the funding criteria. With regard to 
the application of Part II, the guidelines 
state: 

The provisions in this peri trre not intended 
to deny the State flexibility in supporting 
potential accident and injury reduction 
activities. Accordingly, on a case-by-case 
basis (except where legislatively prohibited), 
costs can be approved for 402 funding which 
are otherwise indicated as not allowable. 
Approval of Buch funding, however, must 
meet all the provisiosn cf Part I, above. 

The 10 percent cap appears in Part II, 
not Part I of the funding guidelines, and 
the limitation is not statutory in nature. 
Accordingly, the agencies have the 
discretion to grant an exemption to the 
cap to provide the States with increased 
flexibility in support of their highway 
safety activities, provided steps are 
taken to ensure that sufficient funds are 
put into safety programs. 

Currently, the agencies are under an 
initial sequestration order pursuant to 
the Balanced Budget and Emergency 
Deficit Control Act of 1985 (Pub. L 99- 
177) (commonly known as the Gramm- 
Rudman-Hollings Act), as amended. For 
every nonexempted budget account in 
the Federal Government, the Gramm- 
Rudman-Hollings Act requires that 
agency expenditures be cut on a uniform 
percentage basis. This reduction is 
referred to as "sequestration." Also, the 
Gramm-Rudman-Hollings Act requires 
that the President's sequestration order 
apply this uniform percentage to every 
"program, project, and activity" (PPA) 
within each nonexempt budget account. 


In a letter to NHTSA Administrator 
Jerry Ralph Curry, the National 
Association of Governors’ Highway 
Safety Representatives (NAGHSR) 
indicates that it is preparing for a 
sequestration of 32 percent and states 
that, "[a] reduction of this magnitude 
will very adversely affect the ability of 
state governments to prepare and 
implement state highway safety plans 
and programs in FY 91." To minimize the 
adverse impacts, NAGHSR strongly 
urges the agencies to: 

raise the 10% ceiling on Planning and 
Administrative expenses. * * * Although 402 
funding will be reduced, administrative 
requirements will not be. If states had the 
flexibility to use more of their 402 allocation 
for planning and administrative purposes, 
then state highway programs would not 
experience a slow down in planning and 
implementation, and program quality would 
not have to suffer 

NHTSA and FHWA agree with 
NAGHSR that the 10 percent ceiling, if 
applied to a baseline reduced by 32 
percent, could pose very serious 
consequences to state highway safety 
programs nationwide. Accordingly, the 
agencies are relaxing this limitation in 
Fiscal year 1991. For FY 91, we will 
permit States to apply the 10 percent 
ceiling against either the amount of 
section 402 grant funds received in that 
fiscal year, or in ff seal year 1990. This 
action is being taken to prevent a 
slowdown in planning and 
implementation activities and a decline 
in program quality in highway safety 
programs at the State and local level. It 
is hoped that it may also stem the 
States’ need to lay off experienced 
highway safety staff during the 
immediate period of Fiscal crisis, and 
risk losing such valuable personnel 
permanently. 

NAGHSR also requests that NHTSA 
"eliminate the 5% set-aside for school 
bus safety implementation projects." 
NAGHSR argues. 

(Although school bus safety is a continuing 
concern, neither NHTSA nor the states have 
in the past viewed it as a safety priority. 

States would continue to be able to fund 
school bua safety projects on an as-needed 
basis through the current 402 planning and 
programming process. Given the magnitude of 
the proposed program reduction. NAGHSR 
believes that all available 402 funds should 
be targeted to highway safety programs that 
address critical needs. 

The set-aside for FY 91 was 
announced in a Federal Register notice 
dated August 9,1990 (55 FR 32554), 
which stated that, "(founding will be set 
aside [for school bus safety projects] 
from the ’Section 402’ program and each 
State will be eligible for a proportionate 
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share of that funding.*' NHTSA 
expressed, in that notice, its 
reservations about the establishment of 
set-aside programs. Such programs can 
interfere with State decisions on how to 
use grant funds most effectively, and 
may divert funding away from projects 
which have greater potential safety 
benefits. 

Nevertheless, this agency. Congress 
and others all share a concern in 
enhancing safe transportation for school 
children. For this reason, even though 
the safety record for school buses is 
already quite positive, the agency 
indicated, in August of this year, that it 
intended to continue this short-term set- 
aside program. At this time, however, in 
anticipation of the imposition of a 
sequestration of section 402 grant funds 
by operation of the Gramm-Rudman- 
Hollings Act, NHTSA has decided to 
accept NAGHSR's proposal. This action 
is being taken to provide States with 
maximum flexibility in administering 
their highway safety programs, 
particularly during this period of fiscal 
austerity. As NAGHSR indicates, this 
action will not prevent States from 
choosing to fund school bus safety 
projects. School bus safety projects may 
continue to be funded in accordance 
with the current 402 planning and 
programming process. 

In the event that a sequestration is 
imposed and then lifted, or if more 
funding for the Section 402 program 
otherwise becomes available, the 
agency may issue a subsequent Federal 
Register notice to reestablish the section 
402 set-aside for school bus safety 
implementation projects in fiscal year 
1991. 

Issued on: October 1,1990. 

Thomas D. Larson, 

Federal Highway Administrator. 

Jerry R. Curry, 

National Highway Traffic Safety 
Administrator. 

[FR Doc. 90-23663 Filed 10-2-90; 2:49 pm] 

BILLING CODE 4910-6B-M 


Meeting To Discuss Rulemaking, 
Research and Enforcement Programs 

agency: National Highway Traffic 
Safety Administration, DOT. 

action: Notice. _ 

summary: This notice announces a 
public meeting at which NHTSA will 
answer questions from the public and 
the automobile industry regarding the 
agency’s rulemaking, research and 
enforcement programs. 


This notice also announces an 
additional meeting to be held on child 
safety seats. 

dates: The agency’s regular, quarterly 
public meeting relating to the agency’s 
rulemaking, research, and enforcement 
programs will be held on November 15. 
1990, beginning at 10:15 a.m. Questions 
relating to the agency’s rulemaking, 
research and enforcement programs, 
must be submitted in writing by 
November 6,1990. If sufficient time is 
available, questions received after the 
November 0, date may be answered at 
the meeting. The individual, group or 
company submitting a question(s) does 
not have to be present for the 
question(s) to be answered. A 
consolidated list of the questions 
submitted by November 0,1990, and the 
issues to be discussed will be mailed to 
interested persons by November 9,1990, 
and will also be available at the 
meeting. 

The meeting on child safety seats will 
also be held on November 15,1990, 
beginning at approximately 1:30 p.m. 
Anyone interested in making a 
presentation at this session must submit 
a request in writing, stating the nature of 
the presentation, to the address shown 
below. 

addresses: Questions for the 
November 15 meeting relating to the 
agency’s rulemaking, research and 
enforcement programs or requests to 
make presentations at the Child Safety 
Seat meeting should be submitted by 
November 0,1990, to Barry Felrice, 
Associate Administrator for 
Rulemaking, Room 5401, 400 7th Street 
SW, Washington, DC 20590. Both 
meetings will be held in the Conference 
Room of the Environmental Protection 
Agency’s Laboratory Facility, 2565 
Plymouth Road, Ann Arbor. Michigan. 
supplementary information: NHTSA 
will hold its regular, quarterly meeting 
to answer questions from the public and 
industry regarding the agency’s 
rulemaking, research, and enforcement 
programs on November 15.1990. The 
meeting will begin at 10:15 a.m., and will 
be held in the Conference Room of the 
Environmental Protection Agency’s 
Laboratory Facility, 2565 Plymouth 
Road, Ann Arbor, Michigan. The 
purpose of the meeting i9 to focus on 
those phases of these NHTSA activities 
which are technical, interpretative, or 
procedural in nature. A transcript of the 
meeting will be available for public 
inspection in the NHTSA Technical 
Reference Section in Washington. DC, 
within four weeks after the meeting. 
Copies of the transcript will then be 
available at twenty-five cents for the 
first page and five cents for each 


additional page (length has varied from 
100 to 150 pages) upon request to 
NHTSA Technical Reference Section, 
room 5100, 400 Seventh Street SW., 
Washington, DC 20590. 

The agency also wishes to announce a 
meeting to be held on child safety seats. 
The purpose of this session is to provide 
a forum for the discussion of child 
passenger safety issues as they relate to 
NHTSA Rulemaking and Enforcement 
activities. Agency representatives will 
review current rulemaking projects that 
have child passenger safety implications 
and provide responses to related 
questions that have been submitted in 
advance. A spokesperson from the 
Office of Vehicle Safety Compliance will 
discuss the procedures followed by 
NHTSA’s Enforcement program in 
verifying compliance of child safety 
seats and in investingating potential 
safety-related defects. 

Also planned is a presentation 
concerning techniques for effectively 
communicating technical concepts in 
product packaging, labeling and user 
instructions. A noted authority in the 
field of technical communications will 
discuss methods of presenting complex 
technical messages to optimize 
consumer attention and comprehension. 

The agency will also entertain 
additional presentations from the public, 
should time permit. Requests to make 
presentations, with a synopsis of the 
subject matter, should be sent to the 
address shown above. 

Issued on: October 1.1990. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc 90-23553 Filed 10-4-90: 8:45 am) 
BILUNG CODE 4410-W-N 


[Docket No. 90-234P-NO. 11 

General Motors Corpj Receipt of 
Petition for Determination of 
Inconsequential Noncompllance 

General Motors Corporation (GM), of 
Warren, Michigan, has petitioned to be 
exempted from the notification and 
remedy requirements of the National 
Traffic and Motor Vehicle Safety Act (15 
U.S.C. 1381 et seg.) for an apparent 
noncompliance with 49 CFR 571.101, 
Federal Motor Vehicle Safety Standard 
No. 101, "Controls and Displays," on the 
basis that it is inconsequential as it 
relates to motor vehicle safety. 

This notice of receipt of a petition is 
published under Section 157 of the 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1417) and does not 
represent any agency decision or other 
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exercise of judgement concerning the 
merits of the petition. 

Paragraph S5.3.3(b)(l) of Standard No. 
101 specifies that the means used to 
make controls, gauges, and the 
identification of these items visible to 
the driver shall be adjustable, except as 
provided in S5.3.3(d), to provide at least 
two levels of brightness, one of which is 
barely discernible to a driver who has 
adapted to dark ambient roadway 
conditions. GM produced 127 1990 
Oldsmobile Eighty-eight Broughams 
equipped with digital (electronic) 
instrument clusters which fail to provide 
at least two levels of lighting as required 
by section 5.3.3(b)(1) of Standard No. 

101 . 

GM supports its petition for 
inconsequential noncompliance with the 
following: 

1. The single level of illumination 
provided in the vehicles is sufficient to 
allow the instruments to be clearly 
discernible in bright sunlight. 

2. GM has reconfigured a vehicle to 
exhibit this condition and has 
determined that the intensity level is not 
sufficient to distract the driver whose 
eyes have adjusted to dark ambient 
conditions. These findings are supported 
by GM field data. 

3. An examination of GM field 
complaints and warranty information 
did not indicate any concerns with the 
light intensity. 

4. GM is planning to inform the 
owners of the affected vehicles about 
the condition and authorize modification 
of the illumination control free of charge 
for any customer who so desires. 

Interested persons are invited to 
submit written data, views and 
arguments on the petition of GM, 
described above. Comment should refer 
to the Docket Number and be sumbitted 
to: Docket Section, National Highway 
Traffic Safety Administration, Room 
5109, 400 Seventh Street SW., 
Washington, DC 20590. It is requested 
but not required that six copies be 
submitted. 

All comments received before the 
close of business on the closing date 
indicated below will be considered. The 
application end suporting materials, and 
all comments received after the closing 
date will also be filed and will be 
considered to the extent possible. When 
the petition is granted or denied, the 
Notice will be published in the Federal 
Register pursuant to the authority 
indicated below. 

Comment closing date: November 5, 
1990. 

Authority: 15 U.S.C. 1417; delegation of 
authority at 49 CFR 1.50 and 49 CFR 501.8. 


Issued on October 1.1990. 

Barcy Felrice, 

Associate Administrator for Rulemaking. 
(FR Doc. 90-23554 Filed 10-4-90; 8:45 am] 
BILLING CODE 4910-W-H 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

October 1.1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171, Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Comptroller of the Currency 

OMB Number: 1557-0099 
Form Number: FFIEC 030 
Type of Review: Revision 
Title: Foreign Branch Report of 
Condition 

Description: This report is the only 
report collected from all foreign 
branches of U.S. commercial banks. It 
provides information on the structure 
and geographic distribution of foreign 
branch assets and liabilities. The 
information is used to analyze foreign 
operations of U.S. banks and to plan 
examinations. Aggregate data are 
available to the public. 

Respondents: Businesses and other 
for-profit 

Estimated Number of Respondents: 
770 

Estimated Burden Hours Per 
Response : 3 hours 

Frequency of Response: Quarterly and 
Annually 

Estimated Total Reporting Burden: 
2,553 hours 

Clearance Officer: John Ference, (202) 
447-1177, Comptroller of the Currency, 
5th Floor, L’Enfant Plaza, Washington, 
DC 20219. 

OMB Reviewer: Gary Waxman (202) 
395-7340, Office of Management and 
Budget, room 3208, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 90-23610 Filed 1CM-90; 8:45 am] 

BILLING CODE 4410-33-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

October 1,1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submissionfs) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171, Treasury Annex. 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

U.S. Customs Service 

OMB Number: 1515-0172 
Form Number None 
Type of Review: Extension 
Title: Enforcement of Protection of 
Semiconductor Chip Products; Patent 
Surveys 

Description: Persons seeking 
protection from infringing 
semiconductor chip mask works would 
be able to obtain Customs assistance in 
preventing pirated chips from being 
imported into the United States. 

Respondents: Businesses or other for- 
profit 

Estimated Number of Respondents: 50 
Estimated Burden Hours Per 
Response: 30 minutes 
Frequency of Response: On occasion 
Estimated Total Reporting Burden: 25 
hours 

Clearance Officer Dennis Dore, (202) 
535-9267, U.S. Customs Service, 
Paperwork Management Branch, room 
6316,1301 Constitution Avenue, NW., 
Washington, DC 20229, 

OMB Reviewer Milo Sunderhauf 
(202) 395-6880. Office of Management 
and Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 90-23611 Filed 10^1-90; 8:45 am] 

BILLING CODE 4S20-02-M 


[150-02] 

Establishment of Certain Offices In the 
National Office of the Internal Revenue 
Service 

September 28,1990. 

1. By the authority vested in me as 
Secretary of the Treasury by 31 U.S.C. 
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321(b); sections 7801(a), 7802 and 7803 of 
the Internal Revenue Code of 1986; and 
Reorganization Plan No. 1 of 1952, 
pursuant to section 7804(a) of the 
Internal Revenue Code, all offices in the 
National Office of the Internal Revenue 
Service (IRS) continue uninterrupted, 
except as follows: 

a. The Assistant Chief Information 
Officer (Systems Design and 
Development) is retitled Assistant Chief 
Information Officer (Information 
Systems Development), and the 
Assistant Chief Information Officer 
(Systems and Applications 
Management) is retitled Assistant Chief 
Information Officer (Information 
Systems Management); 

b. The Assistant Commissioner 
(inspection) is retitled Chief Inspector; 

c. The Telecommunications Division is 
transferred from the Assistant Chief 
Information Officer (Information 
Systems Management) to the Assistant 
Chief Information Officer (Information 
Systems Development); 

d. The positions of Assistant 
Commissioner (Human Resources 
Management and Support), Deputy 
Assistant Commissioner (Human 
Resources Management and Support) 
and Director, Contracts and Acquisition 
Division, are abolished; and 

e. The following four new positions 
are established under the Deputy 
Commissioner (Planning and 
Resources)/Chief Financial Officer: 
Assistant Commissioner (Human 
Resources and Support), Deputy 
Assistant Commissioner (Human 
Resources and Support), Assistant 
Commissioner (Procurement), and 
Deputy Assistant Commissioner 
(Procurement). 

2. Except for the specific positions and 
titles in paragraph 1. through 8. of this 
Order, the Commissioner may create, 
abolish, or modify offices and positions 
within the Internal Revenue Service as 
may be necessary to effectively and 
efficiently administer the tax laws or 
other responsibilities assigned to the 
Internal Revenue Service. The authority 
of the Commissioner to create, abolish, 
or modify offices under this delegation 

is subject only to limitations that exist 
by law or Department of the Treasury 
rules and regulations. 

3. Office of Commissioner of Internal 
Revenue. The Office of the 
Commissioner shall consist of the 
Commissioner, Senior Deputy 
Commissioner, Deputy Commissioner 
(Operations), Deputy Commissioner 
(Planning and Resources)/Chief 
Financial Officer, Chief Information 
Officer, Chief Inspector, and Assistants 
to the Commissioner and Senior Deputy 
Commissioner. 


4. Senior Deputy Commissioner. The 
Senior Deputy Commissioner serves as 
chief operating officer of the Service. 
This official is the highest career official 
in the Service and has line authority 
over all IRS officials and operations, 
except tha Chief Inspector. The Senior 
Deputy Commissioner is responsible for 
the following activities. 

a. Assists and acts for the 
Commissioner in planning, directing, 
coordinating and controlling the 
policies, programs and other activities of 
the Internal Revenue Service. 

b. Assists the Commissioner in 
establishing tax administration policy 
and developing strategic issues and 
objectives as a basis for strategic 
management of the Service. 

c. Supervises the Deputy 
Commissioners, Chief Information 
Officer, and Assistants to the 
Commissioner and Senior Deputy 
Commissioner. 

5. Deputy Commissioner (Operations). 
the Deputy Commissioner (Operations) 
is the principal advisor to the 
Commissioner and Senior Deputy 
Commissioner on policy and operational 
matters affecting field functions. The 
Deputy Commissioner is responsible for 
the following activities. 

a. Serves as national spokesperson for 
the field operations functions, which 
include: 

(1) Assisting taxpayers in complying with 
the tax laws; 

(2) Processing tax returns and information 
documents; 

(3) Accounting for revenue collected by the 
Service; 

(4) Collecting delinquent accounts; 

(5) Investigating delinquent taxpayers; 

(6) Investigating criminal tax fraud; 

(7) Examining tax returns; 

(8) Approving and examining employee 
plans and exempt organizations; 

(9) Tax treaty administration; and 

(10) Foreign tax administration assistance 
and disclosure. 

b. Supervises the Regional 
Commissioners and the following 
Asssitant Commissioners: Collection, 
Criminal Investigation, Employee Plans 
and Exempt Organizations, 

Examination, International, Returns 
Processing, and Taxpayer Services. 

c. As designated by the Commissioner 
or Senior Deputy Commissioner, 
represents the Service to other executive 
branch agencies, the Congress, other tax 
authorities and the public on field 
operations and major cross-functional 
issues. 

6. Deputy Commissioner (Planning 
and Resources)/Chief Financial Officer. 
The Deputy Commissioner (Planning 
and Resources)/Chief Financial Officer 
is the principal advisor to the 


Commissioner and Senior Deputy 
Commissioner on Servicewide planning 
and the management of human and 
financial resources. The Deputy 
Commissioner (Planning and 
ResourcesJ/Chief Financial Officer is 
responsible for the following activities. 

a. Serves as national spokesperson for 
the planning and management of 
resources functions, which include: 

(1) Administering the Strategic 
Management System; 

(2) Conducting research; 

(3) Formulating budgets and controlling 
their execution; 

(4) Administering human resource policies, 
facilities and logistical support; and 

(5) Contracting. 

b. Serves as the Service's Chief 
Financial Officer, and in that capacity 
establishes practices, procedures, 
standards, and controls for the Service’s 
financial systems. 

c. Supervises the following Assistant 
Commissioners: Finance/Controller, 
Planning and Research, Procurement, 
and Human Resources and Support. 

d. As designated by the Commissioner 
or Senior Deputy Commissioner, 
represents the Service to other executive 
branch agencies, the Congress, other tax 
authorities, and the public on 
Servicewide planning, management of 
resources, and major cross-functional 
issues. 

7. Chief Information Officer. The 
Chief Information Officer is the 
principal advisor to the Commissoner 
and Senior Deputy Commissioner on 
Servicewide information resources and 
technology management. The Chief 
Information Officer is responsible for 
the following activities. 

a. Serves as the Service’s main 
spokesperson on the planning and 
management of information resources, 
including: 

(1) Strategic technology planning; 

(2) Data administration; 

(3) Technology standards; and 

(4) Telecommunications. 

b. Establishes policies and standards 
affecting these functions and the 
development and acquisition of 
computer hardward and software. 

c. Provides the focus for technology 
management within the Service and 
plays an essential role in shaping 
technology goals and programs and 
fostering a shared commitment to them. 

d. Supervises the Assistant Chief 
Information Officer (Information 
Systems Development) and the 
Assistant Chief Information Officer 
(Information Systems Management). 

e. As designated by the 
Commissioner, represents the Service to 
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other executive branch agencies, the 
Congress, other tax authorities, and the 
public on Servicewide information 
resources and technology management 
and major cross-functional issues. 

8. Chief Inspector. The Chief Inspector 
shall, to ensure objectivity and integrity, 
report directly to the Commissioner. 

9. The above changes shall be 
implemented at a date determined by 
the Commissioner of Internal Revenue. 
Effective immediately, the 
Commissioner of Internal Revenue is 
authorized to effect, at appropriate times 
and in an orderly manner, such transfers 
of functions, personnel, positions, 
equipment and funds as may be 
necessary to implement the provisions 
of this Order. 

10. Chief Counsel. The Office of Chief 
Counsel is an office within the 
Department of the Treasury Legal 


Division. The Chief Counsel, pursuant to 
delegated authority from the General 
Counsel, is authorized to take necessary 
action on all personnel and 
administrative matters pertaining to the 
Office of Chief Counsel, including but 
not limited to those for the appointment, 
classification, promotion, demotion, 
reassignment, transfer or separation of 
officers or employees; however, all 
personnel and administrative matters 
concerning Senior Executive Service or 
Performance Management Recognition 
System employees in the Offices of 
Associate Chief Counsels (International) 
and (Technical) whose primary duties 
do not involve litigation, and the Office 
of the National Director of Appeals, 
shall be approved by the Commissioner 
of Internal Revenue prior to 
implementation. 


a. The National Director of Appeals is 
supervised by the Chief Counsel. The 
Commissioner of Internal Revenue 
exercises line supervision over the Chief 
Counsel for this function. 

b. The Commissioner of Internal 
Revenue will exercise the Service’s final 
authority concerning substantive 
interpretation of the tax laws as 
reflected in legislative and regulatory 
proposals, revenue rulings, letter rulings, 
and technical advice memoranda. 

11. Cancellation . This Order 
supersedes Treasury Order 150-02, 
“Establishment of Certain Offices in the 
National Office of the Internal Revenue 
Service,” dated October 12,1989. 
Nicholas F. Brady, 

Secretary of the Treasury. 

BILLING CODE 4830-01-M 
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Office of Thrift Supervision 
ILN-4/1] 

American Savings and Loan 
Association of Brazoria County; 
Replacement of Conservator with a 
Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5 (d)(2) of the Home 
Owners’ Loan Act of 1933, as amended 
by section 301 of the Financial 
Institutions Reform, Recovery and 
Enforcement Act of 1989, the Office of 
Thrift Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for American Savings and 
Loan Association of Brazoria County, 
Lake Jackson, Texas, with the 
Resolution Trust Corporation as sole 
Receiver for the Association on 
September 28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23568 Filed 10-4-80; 0:45 am] 

BILLING COOS 6720-01-11 


Banner Banc Federal Savings and 
Loan Association; Appointment of 
Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 5 
(d)(2)(F) of the Home Owners’ Loan Act 
of 1933, as amended by section 301 of 
the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Banner 
Banc Federal Savings and Loan 
Association, Garland, Texas, Docket No. 
8713, on September 28,1990. 

Dated: October L 1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23507 Filed 10-4-90; 8:45 am] 

BILLING COOC 6720-01-41 


Central Savings Bank; Replacement of 
Conservator with a Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners' Loan Act of 1933, as amended 
by section 301 of the Financial 
Institutions Reform, Recovery and 
Enforcement Act of 1989, the Office of 
Thrift Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for Central Savings Bank, 


Jackson, Mississippi, with the 
Resolution Trust Corporation as sole 
Receiver for the Association on 
September 28,1990. 

Dated: October 1.1990. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23568 Filed 10-4-90; 8:45 am] 

BILLING CODE 6720-01-M 


Delta Savings and Loan Association, 
FA; Notice Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 5 
(d)(2)(F) of the Home Owners’ Loan Act 
of 1933, as amended by section 301 of 
the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Delta 
Savings and Loan Association, F.A., 
Kenner, Louisiana, Docket No. 8021, on 
September 28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23509 Filed 10-4-90; 8:45 am) 

BILLING CODE 6720-01-41 


Empire Federal Savings Bank of 
America; Notice of Appointment of 
Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 5 
(d)(2)(F) of the Home Owners’ Loan Act 
of 1933, as amended by section 301 of 
the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Empire 
Federal Savings Bank of America, 
Buffalo, New York, Docket No. 8790, on 
September 28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23570 Filed 10-4-00; 8:45 am] 
BILLING CODE 6720-01-11 


Notice of Replacement of Conservator 
with a Receiver, First Federal Savings 
and Loan Association 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5 (d)(2) of the Home 
Owners' Loan Act of 1933, as amended 
by section 301 of the Financial 


Institutions Reform, Recovery and 
Enforcement Act of 1989, the Office of 
Thrift Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for First Federal Savings 
and Loan Association, New Iberia, 
Louisiana, with the Resolution Trust 
Corporation as sole Receiver for the 
Association on September 28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23571 Filed 10-4-90; 8:45 am] 

BILLING CODE 6720-01-41 


Metropolitan Federal Savings and 
Loan Association; Notice of 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners’ Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989. 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for 
Metropolitan Federal Savings and Loan 
Association, Denville, New Jersey, 
Docket No. 5248, on September 28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23572 Filed 1CM-90; 8:45 am) 

BILLING CODE 6720-01-U 


[LN-4/1] 

Savings of Texas Association; Notice 
of Appointment of Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners’ Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Savings 
of Texas Association, Jacksonville, 
Texas, Docket No. 7450, on September 
28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23573 Filed 10-4-00; 8:45 am) 

BILLING COOC 6720-01-61 
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Notice of Replacement of Conservator 
with a Receiver; Seasons Federal 
Savings Bank 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners’ Loan Act of 1933, as amended 
by section 301 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989, the Office of 
Thrift Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for Seasons Federal 
Savings Bank, Richmond, Virginia, with 
the Resolution Trust Corporation as sole 
Receiver for the Association on 
September 28,1990. 

Dated: October 1.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

(FR Doc. 90-23574 Filed 10-4-90; 8:45 am] 

BILLING CODE 6720-01-* 


Security Federal Savings Association; 
Notice of Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners' Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for 
Security Federal Savings Association, 
Richmond, Virginia, Docket No. 8768, on 
September 28,1990. 

Dated: October 1,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23575 Filed 10-4-90; 8:45 am] 

BILLING CODE 6720-01-* 


United Federal Savings, F.A.; Notice of 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5 (d)(2)(F) of the Home Owners’ Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for United 
Federal Savings, F.A., New Orleans, 
Louisiana, Docket No. 8798, on 
September 28,1990. 

Dated: October 1,1990. 


By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Executive Secretary. 

|FR Doc. 90-23576 Filed 10-4-90; 8:45 am] 
BILLING CODE 6720-01-M 


Notice of Replacement of Conservator 
with a Receiver, Yorkridge-Calvert 
Federal Savings Association 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners’ Loan Act of 1933, as amended 
by section 301 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989, the Office of 
Thrift Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for Yorkridge-Calvert 
Federal Savings Association, Pikesville, 
Maryland, with the Resolution Trust 
Corporation as sole Receiver for the 
Association on September 28,1990. 

Da led: October 1.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23577 Filed 10-4-90; 8:45 am] 
BILLING CODE 6720-01-M 


[AC-57; OTS No. 3545] 

First Federal Savings and Loan 
Association of Hazleton; Final Action; 
Approval of Conversion Application 

Date: September 26.1990. 

Notice is hereby given that on 
September 24.1990. the office of the 
Chief Counsel, Office of Thrift 
Supervision, acting pursuant to the 
delegated authority approved the 
application of First Federal Savings and 
Loan Association of Hazleton, Hazleton, 
Pennsylvania, for permission to convert 
to the stock form of organization. Copies 
of the application are available for 
inspection at the Secretariat, Office of 
Thrift Supervision. 1700 G Street, NW., 
Washington, DC 20552, and District 
Director, Office of Thrift Supervision of 
Pittsburgh, One Riverfront Center, 20 
Stanwix Street, Pittsburgh, Pennsylvania 
15222-4893. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-23578 Filed 10-4-90; 8:45 am] 
BILUNG CODE 6720-01-M 


UNITED STATES INFORMATION 
AGENCY 

Culturally Significant Objects Imported 
for Exhibition; Determination 

Notice is hereby given of the following 
determination: Pursuant to the authority 
vested in me by the Act of October 19, 
1965 (79 Stat. 985, 22 U.S.C. 2459), 
Executive Order 12047 of March 27,1978 
(43 FR 13359, March 29,1978), and 
Delegation Order No. 85-5 of June 27, 
1985 (50 FR 27393, July 2,1985), I hereby 
determine that the objects to be 
included in the exhibit “The Romantic 
Vision of Caspar David Friedrich: 
Paintings and Drawings from the 
U.S.S.R.” (see list *), imported from 
abroad for the temporary exhibition 
without profit within the United States, 
are of cultural significance. These 
objects are imported pursuant to loan 
agreements with the foreign lenders. I 
also determine that the temporary 
exhibition or display of the listed exhibit 
objects at The Art Institute of Chicago, 
Chicago, Illinois, beginning on or about 
November 3,1990, to on or about 
January 6,1991 and at the Metropolitan 
Museum of Art, New York, New York, 
beginning on or about January 21,1991, 
to on or about March 31,1991, is in the 
national interest. 

Public notice of this determination is 
ordered to be published in the Federal 
Register. 

Dated: October 2,1990. 

Alberto J. Mora, 

General Counsel. 

[FR Doc. 90-23704 Filed 10-4-90; 8:45 am] 

BILLING CODE 6230-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
25-90, “Active Duty” For VA Benefits’ 
Purposes 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 


1 A copy of this list may be obtained by 
contacting Ms. Lorie ). Nierenberg of the Office of 
the General Counsel of USIA. The telephone 
number is 202/619-8975. and the address is U.S. 
Information Agency. 301 Fourth Street. SW., room 
700. Washington. DC 20547. 
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is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA's interpretation 
regarding the legal matter at issue—Did 
service performed by this individual, a 
member of the Air National Guard who 
was callled to duty as an instructor at 
an Air Force NCO school, constitute 
“active duty" for purposes of chapter 34 
eligibility? 

EFFECTIVE DATE: July 17. 1990. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 

regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department's 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans' benefits under law 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 32-79, dated August 3,1979, is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel's 
opinion designated O.G.C. Prec. 25-90, 
“Active Duty" for VA Benefits' 

Purposes, requested by District Counsel, 
Nashville, TN, is as follows: HELD: The 
foregoing compels the conclusion that 
the military service performed by this 
individual July 1,1973 to June 29,1975, 
inclusive, was “active duty" under 38 
U.S.C. 101(21)(A) and 1652(a). 


Dated: August 27,1990. 

Raoul L. Carrol!, 

General Counsel. 

(FR Doc. 90-21440 Filed 10-4-90; 8:45 amj 

BiLUKQ CODE 8220-01-41 


Summary of Legal Interpretation of the 
General Counsel; Precedent Opinion 
27-90 f Determination of Basic 
Entitlement 

agency: Department of Veterans 
Affairs. 

ACTION: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summery of 
a legal interpretation issued by the 
Department's General Counsel involving 
veterans' benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—a. 
Should computation of the period, for 
which the education allowance is to be 
granted under title 38, section 1661(a), 
be based upon actual calendar months 
cr, upon the months as defined by 
“corresponding days" (from any given 
day of one calendar month to the 
corresponding day of the next)? b. 

Should such computation for multiple 
periods of noncontinuous service be 
accomplished by combining the periods 
of service so as to make them 
continuous for computation purposes, 
and thu9 to eliminate intermediate 
fractions of months; or should periods of 
service remain discontinuous for 
computation purposes so that the 
intermediate fractional months may be 
counted a9 whole months for the 
purpose of computing the period of 
education allowance to be credited 
under title 38, section 1661(a) of the 
United States Code? 

EFFECTIVE DATE: July 17, 1990. 

FOR FURTHER INFORMATION CONTACT 
Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION*. (This, 
opinion, previously issued as General 
Counsel Opinion 18-79, dated February 
8,1979, is reissued as a Precedent 
Opinion pursuant to 38 CFR 2.6(e)(9) and 
14.057. The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 


regulatory provisions.) VA regulations at 
38 CFR 2.6(e)(9) and 14.507 authorize the 
Department’s General Counsel to issue 
written legal opinions having 
precedential effect in adjudications and 
appeals involving veterans’ benefits 
under laws administered by VA. The 
General Counsel's interpretations on 
legal matters, contained in such 
opinions, are conclusive as to all VA 
officials and employees not only in the 
matter at issue but also in future 
adjudications and appeals, in the 
absence of a change in controlling 
statute or regulation or a superseding 
written legal opinion of the General 
Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the Ceneral Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contracting 
the VA official named above. 

A summary of the General Counsel's 
opinion designated O.G.C. Prec. 28-90, 
Determination of Basic Entitlement 
requested by Chairman, Board of 
Veterans Appeals, is as follows: 

Held: a. The corresponding days 
method of defining calendar month, 
rather than the actual calendar month 
method, shall continue to be applied in 
administering 36 U.S.C. 1661. b. All 
includable periods of active duty should 
be combined and then the months of 
service computed as is done by DVB. 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21424 Filed 10-4-90; 8:45 am] 

BILLJNQ CODE 8320-01-* 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
17-90, Time Period for Filing Claims 
for Reimbursement of Plot, 
Transportation, and Headstone 
Expenses 

AGENCY: Department of Veterans 
Affairs. 

acton: Notice._ 

SUMMARY: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department's General Counsel involving 
veterans* benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
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being published to provide the public, 
and, in particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—Are 
the respective two-year time limits, 
established by VA regulations for the 
filing of claims for entitlement to the 
following benefits, valid: (a) Plot 
allowance under 38 U.S.C. 903(b); (b) 
monetary allowance in lieu of a 
headstone or grave marker under 38 
U.S.C. 906(d); and, (c) allowance for 
transportation of a deceased veteran to 
a national cemetery under 38 U.S.C. 908? 
EFFECTIVE DATE; June 13. 1990. 

FOR FURTHER INFORMATION CONTACT*. 

Mr. Jay D. Farris, Chief, Law Library. 
Department of Veterans Affairs. 810 
Vermont Avenue, NW„ Washington, DC 
2042a (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (Originally issued as 
O.G.C. Conclusive 7-89, July 31,1989). 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 17-90, 
Time Period for Filing Claims for 
Reimbursement of Plot. Transportation, 
and Headstone Expenses (Originally 
issued as O.G.C. Conclusive 7-89, July 
31.1989), requested by Chief Benefits 
Director (20), is as follows: 

Held: The two-year limitation in 
section 904, title 38. U.S. Code, does not 
apply to claims under section 908 of that 
title for transportation of a deceased 
veteran to a national cemetery or under 
section 906(d) for the monetary 
allowance paid in lieu of a government- 
provided headstone or grave marker. 

VA regulations at 38 CFR 3.1601(a) and 
3.1612(g), to the extent they purport to 


impose a limitation period on such 
claims, are invalid. Consequently, there 
is no limitation period applicable to 
claims for the section-908 or section- 
906(d) benefit. With respect to claims for 
the plot allowance established by 
section-9G3(b) of title 38. U.S. Code, the 
VA regulations, 38 CFR 3.1601(a), 
applying a two-year filing limit, is 
consistent with congressional intent 
Accordingly, to the extent VA 
regulations establish a limitation period 
of two years applicable to the section- 
903(b) benefit, those regulations are 
valid. 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21432 Filed 10-4-90; 8:45 am] 

BILLING COOE *320-0141 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
20-90, Deemed-Vatld Marriage 

AGENCY: Department of Veterans 
Affairs. 

ACTION: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA's interpretation 
regarding the legal matter at issue—May 
a claimant be recognized as the 
"deemed-valid” widow or widower of a 
veteran for purposes of survivors’ 
pension, when another claimant has 
been recognized by VA as the legal 
surviving spouse of the veteran but has 
been denied pension due to excessive 
income? 

EFFECTIVE DATE: June 19.1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs. 810 
Vermont Avenue. NW.. Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION.* VA 
regulations at 38 CFR 2.0(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under law 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 


conclusive as to ail VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulations or a 
superseding %vritten legal opinion of the 
General Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans' benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 20-90, 
Deemed-Valid Marriage; 38 U.S.C. 

103(a), requested by, VA District 
Counsel (306/02), New York, is as 
follows: 

Held: Pursuant to the provisions of 38 
U.S.C. 103(a), VA may deem a purported 
marriage to a veteran valid for purposes 
of a claim for gratuitous death benefits 
by a widow or widower of the veteran, 
if the claimant entered the marriage 
without knowledge of a legal 
impediment to the marriage and 
thereafter cohabited with the veteran for 
one year or more immediately prior to 
the veteran’s death, but only if no claim 
has been filed by a legal widow or 
widower of the veteran who is found to 
be entitled to such benefits. A claimant 
who is recognized as the "deemed- 
valid” widow or widower of a veteran 
will not be precluded from receiving 
survivors’ pension by the fact that 
another individual has sought such 
benefits and has been recognized by VA 
as the veteran's surviving spouse, if the 
surviving spouse was never found 
entitled to receive the benefits due to 
excessive income. 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21435 Filed 10-4-90; 8:45 am) I 

BILLING COOE *320-0141 


Summary of Legal Interpretation of the 
General Counsel—Precedent Opinion 
31-90, Preservation of Disability 
Ratings 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department's General Counsel involving 
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veterans' benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue— 
Does section 110 of title 38, United 
States Code, operate to protect for 
compensatioin purposes the 100% 
temporary convalescent disability rating 
assigned a veteran? 

EFFECTIVE DATE: June 17, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW„ Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel’s interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 6- 
79, dated October 2,1978, is reissued as 
a Precedent Opinion pursuant to 38 CFR 
2.6(e)(9) and 14057. The text of the 
opinion remains unchanged from the 
original except for certain format and 
clerical changes necessitated by the 
aforementioined regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 31-90, 
Preservation of Disability Ratings, 
requested by Chairman, Board of 
Veterans Appeals, is as follows: 

Held: This office is now of the opinion 
that section 110 of title 38 protects 
against reduction only those ratings for 
compensation purposes which have 
been the foundation for the payment of 
awards for a period of at least 20 years, 


such that recipients have grown to rely 
upon the payments and the rating 
authorities have had reason to monitor 
the level of disability for possible 
changes. To interpret the language 
requiring that ratings be “continuously 
in force” or that disabilities be 
“continuously rated” to include other 
than “live” disability awards for which 
benefits are being paid was not the 
intention of Congress. Congress clearly 
would not have countenanced the 
absurd results which can and have 
flowed from a strictly literal 
interpretation of S HO, and such 
constructions are not favored when they 
lead to absurd results. United States v. 
Bryan . 339 U.S. 323 (1950); United States 
v. Second National Bank of North 
Miami, 502 F.2d 535 (5th Cir., 1974). 

Also, in the instant case, there is an 
additional factor which operates to 
compel the conclusion that protection of 
the rating is not afforded under section 
110. The total convalescent rating 
assigned effective in December 1952 was 
limited by law to an effective duration 
of one year. Hence, by law, the rating 
assigned could not have been 
continuously in force, nor the disability 
continuously so rated, for a period of 20 
years as required. 

Dated: August 27.1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21428 Filed 10-4-90; 8:45 am] 

BILLING CODE S320-01-M 


Summary of Legal Interpretation of the 
General Counsel; Precedent Opinion 
26-90, Concurrent Notice of 
Termination or Suspension of 
Education Benefits 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department's General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—a. 
Does 38 U.S.C. 1790(b)(2) require that 
benefits be paid for the period following 
a defective notice to the veteran or 
eligible person of his or her rights until a 
proper notice can be granted? b. Do the 
terms of 38 U.S.C. 1790(b)(2) requiring 


“concurrent” notice to the veteran of his 
or her rights require that the notice be 
given before the effective date of 
suspension of benefits or may it be 
given at the time the suspension is 
processed, even though the suspension 
is back-dated to the date of last 
payment of benefits. 

EFFECTIVE DATE: July 17, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue. NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION*. VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel’s interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 24-79, dated May 16,1979. is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans' benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 26-90. 
Concurrent Notice of Termination or 
Suspension of Educational Benefits, 
requested by Chief Benefits Director, is 
as follows: 

Held: a. The notice of the veteran’s 
rights required by 38 U.S.C. 1790(b)(2) 
may not be given to him or her on a date 
later than the effective date of the 
suspension. Thus, the effective date of 
the suspension could not precede the 
date that notice is being given to the 
veteran. The earlier "date of last 
payment” would be inappropriate and 
unfair to the veteran, since this means 
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that potentially, under a more extreme 
example, the veteran would not know 
for as much as a month that payment 
was not going to be made or of his or her 
right to contest the action, b. In light of 
our first holding above, it is apparent 
that the veteran must be paid for the 
period between a defective notice and 
the issuance of a proper notice of his or 
her rights. 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21423 Filed 10-4-90; 8:45 am] 

BILLING CODE 8320-01-41 


Summary of Legal Interpretation of the 
General Counsel; Precedent Opinion 
28-90, Qualifying Service Necessary 
for Obtaining Maximum Educational 
Assistance Entitlement 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans* benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claims matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their respesentatives, 
with notice of VA's interpretation 
regarding the legal matter at issue—(a) 

If a veteran has two periods of active 
duty for training pursuant to 10 U.S.C. 
511(d) followed by a period of active 
duty of 1 year or more, may both periods 
of active duty for training be combined 
in determining the veteran’s total 
entitlement? (b) Is a veteran entitled to 
45 months of educational assistance 
allowance pursuant to chapter 34, title 
38, United States Code, if he or she has 
less than 18 continuous months of active 
duty service and less than 30 months of 
active duty overall (provided the issue is 
determined under the law prior to the 
enactment of Public Law 94-502)? (c) If 
the answer to question two is yes, did 
the enactment of Public Law 94-502 
require a reduction of entitlement for 
these veterans? 

EFFECTIVE DATE: July 17, 199a 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue. NW., Washington, DC 
20420. (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 


14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 17-79, dated April 25,1978, is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans' benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 28-90, 
Qualifying Service Necessary for 
Obtaining Maximum Educational 
Assistance Entitlement, requested by 
Chief Benefits Director, is as follows: 
HELD: (a) If a veteran has two periods 
of active duty for training pursuant to 10 
U.S.C. 511(d) followed by a period of 
active duty of 1 year or more, only the 
“initial” period of active duty for 
training may be used in determining the 
veteran’s entitlement, (b) Under the law 
prior to Public Law 94-502, a veteran 
with less than 30 months of active duty 
service and with less than 18 continuous 
months of such service is only entitled 
tol& times the number of months of 
active duty service up to a maximum of 
38 months, (c) The response given to 
question two (see holding (b) above) 
renders the third question moot and no • 
holding is required as to that question. 

Dated: August 27,1990. 

Raoul L Carroll, 

General Counsel. 

[FR Doc. 90-21425 Filed 10-4-90; 8:45 amj 
SIUJNQ CODE 8320-01-41 


Summary of Legal Interpretation of the 
General Counsel; Precedent Opinion 
29-90, Request for Waiver—Education 
Loan 

agency: Department of Veterans 
Affaire. 

action: Notice. 

SUMMARY: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department's General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and. in particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue— 
Does the Administrator’s waiver 
authority include an indebtedness to the 
VA as a result of default in repayment 
of an education loan? 

EFFECTIVE DATE: July 17, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affaire, 810 
Vermont Avenue NW M Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to ail VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 12-79, dated October 5.1977, is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.067. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans' benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
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deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 29-90, 
Request for Waiver—Education Loan, 
requested by Controller, is as follows: 

Held: The Administrator’s waiver 
authority under 38 U.S.C. 3102 applies 
uniformly to overpayments of any VA 
benefits, and this includes education 
loan default indebtedness. 

Dated: August 27.1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21420 Filed 10-4-90; 8:45 am] 

BILLING CODE 8320-01-lfl 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
33-90, Education Loan 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department's General Counsel involving 
veterans’ benefits under laws 
administrated by VA. This 
interpretation is considered precedential 
by VA and will be followed by VA 
officials and employees in future claim 
matters. It is being published to provide 
the public, and, in particular, veterans' 
benefit claimants and their 
representatives, with notice of VA’s 
interpretation regarding the legal matter 
at issue—Is it proper to authorize an 
education loan to a veteran who, at the 
time of application, is permanently and 
totally disabled if all requirements of 
section 1798(c) of title 38, United States 
Code, are met and can such a loan 
subsequently be written off under 
section 1798(e)(2) of title 38 because of 
the borrower’s permanent and total 
disability which existed at the time the 
loan was made? 

EFFECTIVE DATE: July 17, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorizes the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretation on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 


employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 2-79, dated April 18,1977, is 
reissued as a President Opinion 
pursuant to 38 CFR 2.6(e)((9) and 
14.9.057. The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 33-90, 
Education Loan, requested by 
Controller, is as follows: 

Held: In determining eligibility for an 
educational loan to a veteran who is 
permanently and totally disabled at the 
time of application we find that, if the 
individual meets the criteria of 38 U.S.C. 
1798(c), that individual is entitled to a 
loan and we fail to find any restriction 
in that section on making an educational 
loan to a veteran who happens at the 
time to be rated permanently and totally 
disabled. 

However, the provisions of section 
1798, which permit the Administrator to 
discharge a veteran's educational debt 
where he has received a loan and dies 
or "becomes” permanently and totally 
disabled, make clear from the statutory 
language that this provision is to have 
prospective effect. We believe that, in 
view of the prospective effect of the 
language of the statute, namely the word 
"becomes,” it must be interpreted as 
applying to anyone who "becomes” 
permanently and totally disabled after 
the making of the loan to such individual 
and not to an individual permanently 
and totally disabled at the time the loan 
is made. Thus, the granting of a loan to 
an individual already permanently and 
totally disabled would not authorize the 
Administrator to subsequently write the 
loan off on that basis. 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

(FR Doc. 90-21430 Filed 10-4-90; 8:45 am) 

BILLING CODE *320-01-41 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
21-90, Effective Date for Adjustment 
of Improved Pension Benefits Based 
on Change of Income Due to Sociai 
Security COLA 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department's General Counsel involving 
veterans' benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—A. Is 
a Social Security cost-of-living 
adjustment (COLA) distinguishable from 
other types of income for purposes of 
rate computation in the improved 
pension program? In other words, is 
there any basis for counting Social 
Security COLA income from the 
statutory effective date of the increased 
entitlement rather than from the date of 
actual receipt by the pensioner? B. If 
Social Security COLA adjustments are 
not distinguishable from other income, 
what date does 38 CFR 3.660(a)(2) 
require as the effective date of a change 
in a VA pension due to a Social Security 
COLA? 

EFFECTIVE DATE: June 29, I960. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris. Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel’s interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
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followed in future benefit matters and to 
assist veterans* benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 21-90, 
Effective Date for Adjustment of 
Improved Pension Benefits Based on 
Change of Income Due to Social Security 
COLA, requested by Chairman, Board of 
Veterans Appeals (011L). is as follows: 

Held: A Social Security COLA is 
distinguishable from other types of 
income changes for improved pension 
rate computation purposes under the 
provisions of 38 U.S.C. 3012(b)(4) which 
expressly exclude such changes to 
income from the treatment mandated for 
all other types of income. Under 38 
U.S.C. 3112(a) and its implementing 
regulation. 38 CFR 3.273(b)(1), the 
effective date of a pension rate 
reduction occasioned by a Social 
Security COLA is not the date the 
increased Security Benefits are actually 
received, but the date of the increase, 
i.e., the same date as pension rate 
increase mandated under section 3112. 

Dated: August 27.1990. 

Raoul L. Carroll, 

General Counsel 

[FR Doc. 90-21436 Filed 10-4-90; 8:45 am] 

BILLING CODE $320-01-41 


Summary of Legal Interpretation of the 
General Counsel—Precedent Opinion 
18-90, Une-of-Duty Determination- 
Unauthorized Absence 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans* benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be allowed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—A. If 
it should be established that the veteran 
was insane at the time of the veterans’ 
unauthorized absence from service, is 
this a legal defense to an unfavorable 
line-of-duty determination under 38 CFR 
3.1(m)(l) and 38 U.S.C. 105(b)? B. If so. 

(a) must the criteria governing insanity 
determinations under 38 CFR 3.354 be 


satisfied, or (b). Is a service department 
finding that a veteran could not be 
charged under the Uniform Code of 
Military Justice, based on lack of 
substantial capacity, sufficient to bind 
VA under 38 CFR 3.1(m) unless patently 
inconsistent with applicable laws? 

EFFECTIVE DATE: June 13,1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library. 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 

regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 18-90, 
Line-of-Duty Determination— 
Unauthorized Absence, requested by 
Chairman, Board of Veterans Appeals 
(01), is as follows: Held: A. If it should 
be established that the veteran was 
insane at the time of the unathorized 
absence, you may conclude that, despite 
the veteran being in deserter or AWOL 
status at the time injury was incurred, 
the injury may be considered to have 
been incurred in line of duty under 38 
CFR 3.1(m)(l) and 38 U.S.C. 105. B. (a) 
The criteria under 38 CFR 3.354(a) 
pertaining to insanity are appropriate 
for consideration in making a 
determination of insanity for line-of- 
duty purposes, (b) A service department 
finding that a veteran would not be 
charged under the UCMJ, based on lack 
of substantial capacity, is not binding on 
VA in determining whether injury was 
incurred in line of duty under 38 CFR 
3.1(m)(l). 


Dated: August 27.1990. 

Raoul L. Carroll, 

General Counsel, 

[FR Doc. 90-21433 Filed 10-4-90; 8:45 am) 

BILLING CODE §320-01-41 


Summary of Legal Interpretation of the 
General Counsel—Precedent Opinion 
32-90, Clarification of Work-Study 
Supervision for Outreach Activities 

agency: Department of Veterans 
Affairs. 

action: Notice._ 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—The 
General Counsel wanted this circular 
(DVB Circular 20-78-26) brought to the 
attention of attorneys researching the 
subject. To that extent this DVB Circular 
represents the Opinion of the General 
Counsel on this subject. 

EFFECTIVE DATE: July 17. 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans* benefits under laws 
administered by VA. The General 
Counsel’s interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 3-79, dated May 5,1978, is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aformentioned 
regulatory provisions.) 
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VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 32-90, 
Clarification of Work-Study Supervision 
for Outreach Activities, requested by 
Regional Offices, is as follows: 

held: DVB Circular 20-78-26 (May 5, 
1978) outlines a procedure that should 
clarify the rules for supervision of work 
study students engaged in outreach 
activities by permitting a cooperative 
supervisory effort by a VA employee 
and officials of the non-VA 
organization. On at least a weekly basis 
the VA employee should review the 
hours worked by the VA work-study 
student—this review can be done either 
by phone or in person. The nature of the 
work must be described in writing and 
approved by the VA employee. The 
quality of the work shall be reviewed 
weekly by the VA employee and be 
submitted in written summary form by 
the VA work study student. The VA 
employee will maintain an active file 
containing the required documentation, 
records, and reports for each veteran 
work-study student 

Some of the required supervision can 
be accomplished by telephone and mail 
but personal contact desirable where 
distance and travel funds permit. 

Where non-VA offices did not permit 
the VA to supervise VA work-study 
students engaged in outreach activities, 
such work-study support shall be 
withdrawn after prior written notice of 
at least two (2) working days. The work- 
study students in question shall be 
permitted to complete their contracts at 
the VA Regional Office or Center, or at 
another location approved by the VA. 

Dated: August 27. 199a 
Raoul L. Carroll, 

General Counsel, 

[FR Doc. 90-21429 Filed 10-4-90; 8:45 am) 
billing code »320-oi-m 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
19-90; Section-306 Pension 

agency: Department of Veterans 
Affairs. 

action: Notice. 


SUMMARY: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans' benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—A. 
Do the liberalizing provisions of section 
111 of Public Law No. 101-237, amending 
38 U.S.C. 3203(a)(1), which limits the 
amount of VA pension an 
institutionalized veteran having neither 
spouse nor child may be paid, apply to 
veterans receiving section-306 pension? 
B. Was VA correct in applying section 
307 of Public Law No. 95-588, which 
previously raised the aforementioned 
limit, to recipients of section-306 
pension? 

EFFECTIVE DATE: June 15.1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affaire, 810 
Vermont Avenue, NW. t Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department's 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans* benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 19-90, 
Applicability of Public Law No. 101-237, 
Section 111 to section-306 Pension, 
requested by Chief Benefits Director 
(20). is as follows: 

HELD: A. The provisions of section 111 of 
Public Law No. 101-237, which amend 38 


U.S.C. 3203(a) to liberalize the laws 
governing reduction of pension payable 
to institutionalized veterans without 
dependents, do not apply to veterans 
receiving section-306 pension, i.e., 
pension payable under laws in effect on 
December 31,1978, which arose out of 
the 1960 revisions to the pension laws 
pursuant to Public Law No. 86-211, or to 
veterans receiving old-law pension, i.e., 
pension payable under laws in effect on 
June 30,1960, and protected after 
enactment of Public Law No. 86-211. B. 
The increase in the amount payable to 
institutionalized pensioners without 
dependents provided for in section 307 
of Public Law No. 95-588 should not 
have been applied to veterans receiving 
section-306 pension. 

Dated: August 2,1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21434 Filed 10-4-90, 8:45 am) 

BILLING COCC *320-01-41 


Summary of Legal Interpretation of 
the General Counsel-Precedent 
Opinion 30-90, Correct Interpretation 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affaire (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans' benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans' benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—Do 
the provisions of section 1673(c), title 38, 
United States Code, and VAR 
14233(C)(1) prevent us from paying a 
veteran for any open circuit television 
courses whatsoever if a majority of the 
subjects are being pursued by open 
circuit television, or may we pay for 
some of these courses? 

EFFECTIVE DATE: July 17.1990. 

FOR FURTHER INFORMATION CONTACr. 
Mr. Jay D. Farris, Chief. Law Library, 
Department of Veterans Affaire, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department's 
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General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 11-79, dated July 11,1978, is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.). 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 30-90, 
Correct Interpretation of 38 U.S.C. 

1673(c) and VAR 14233(C)(1), requested 
by Chief Benefits Director, is as follows: 
HELD: The intent of Congress was not to 
bar all payments for the course or even 
for the open circuit television portion 
when that portion constitutes a majority 
of the subjects being pursued, but was to 
insure that payment for the open circuit 
television portion would not be the 
equivalent of the residence portion. 

Thus, if a school certifies the enrollment 
as consisting of 6 hours of residence 
training and 6 or more hours of open 
circuit television training, for 
measurement purposes it would be 
proper for the VA to reduce the open 
circuit television training to one less 
credit hour than the residence training 
(in our example, 5 credit hours— 
resulting in payment of three-fourths 
time benefits). 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

(FR Doc. 90-01427 Filed 10-4-90; 8:45 am] 
BILLING CODE S320-01 -M 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
22-90, Reconsideration of Final Waiver 
Decisions in Light of Public Law 101- 
237 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issues by the 
Department’s General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
i9 considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans* benefits 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—a. 
May final waiver decisions made before 
December 18,1989, be reconsidered in 
light of the changes to the criteria for 
waiver contained in Public Law 101-237, 
section 311? b. If question (a) is 
answered in the affirmative, and the 
decision being reconsidered has already 
been affirmed by the Board of Veterans 
Appeals (BVA), who has jurisdiction to 
reconsider the waiver? 

EFFECTIVE DATE: July 17, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW, Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department's 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 


A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 22-90, 
Reconsideration of Final Waiver 
Decisions in Light of Public Law 101- 
237, requested by Assistant Secretary 
for Finance and Planning (004), is as 
follows: 

HELD: a. (i) Under 38 CFR 1.969, a 
veteran whose request for waiver of a 
VA benefit overpayment or loan 
guaranty indebtedness was denied 
before December 18,1989, may request 
reconsideration in view of the 
amendments to 38 U.S.C. 3102 made by 
section 311 of Public Law 101-237. 
Reconsideration may be undertaken by 
the regional office Committee on 
Waivers and Compromises, even if the 
prior waiver decision had been 
considered and denied by BVA. (ii) If 
waiver is granted under the amended 
statute, only moneys collected by VA on 
such debt on or after December 18,1989, 
should be refunded to the veteran. 
Moneys collected before that date may 
be retained by the Government, b. We 
express no opinion on whether a request 
for reconsideration filed directly with 
BVA would be entertained by that body. 

Dated: August 27,1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21437 Filed l(M-90; 8:45 am] 

BILLING CODE 8320-01-M 


Summary of Legal Interpretation of the 
General Counsel, Precedent Opinion 
23-90, Income for Imporved Pension 
Purposes. 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans’ benefits under law's 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, the particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue— 
Under section 503 of title 38, United 
States Code, should a payment received 
as a result of a pensioner’s withdrawal 
of his or her contributions to a 
retirement fund be considered as 
income? 

effective date: July 17,1990. 
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FOR FURTHER INFORMATION CONTACT. 

Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW, Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 

regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans’ benefits under laws 
administered by VA. The General 
Counsel’s interpretations of legal 
matters, contained in such opinions, are 
conclusive es to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written leghal opinion of 
the General Counsel. (This opinion, 
previously issued as General Counsel 
Opinion 1-82. dated November 23,1981, 
is reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The test of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.). 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans* benefit claimants and 
their representatives in the prosecution 
of benefit claims. The tull text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 23-90, 
Income For Improved Pension Purposes, 
requested by Chairman, Board of 
Veterans Appeals, is as follows: 

held: A payment received as a result of 
a pensioner's withdrawal of his or her 
contributions to a retirement fund 
should be considered as income in the 
year received for purposes of the 
improved pension program regardless of 
whether interest is included or the 
payment is received in a lump sum or in 
installments 

Dated: August 27.1990. 

Raoul L. Carroll. 

Ceneral Counsel 

(FR Doc. 90-21430 Filed 10-4-90; 8:45 am) 

BILLING CO DC 032O-O1-N 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
16-90, Active Duty Service Eligibility 
for the Work-Study Allowance 
Program 

AGENCY: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans* benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—May 
an individual serving on active duty in 
the Armed Forces participate in the 
work-study program under 38 U.S.C. 
1685? 

EFFECTIVE date: June 13,1990. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Jay D. Farris. Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-6442. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans* benefits under laws 
administered by VA. The General 
Counsel’s interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. 

VA publishes summaries of such 
opinions in order to provide the public 
with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may be obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 16-90, 
Active Duty Service Eligibility for the 
Work-Study Allowance Program, 
requested by Director, Veterans 
Assistance Service (27), is as follows: 


Held: section 1685, title 38, United States 
Code, providing a work-study allowance 
for persons eligible to receive benefits 
under chapter 30 of title 38, United 
States Code, is not limited to persons 
discharged or released from active duty, 
but is available for otherwise qualified 
servicemembers pursuing training under 
that chapter. 

Dated: August 27.1990. 

Raoul L. Carroll, 

General Counsel. 

[FR Doc. 90-21431 Filed 10-4-80; 8:45 am] 
Billing cooe 832C-oi-n 


Wage Committee 

The Department of Veterans Affairs 
(VA) in accordance with Public Law 92- 
463, gives notice that meetings of the VA 
Wage Committee will be held on: 

Wednesday, October 24,1990, at 2 p.m. 
Wednesday, October 31,1990, at 2 p.m. 
Wednesday, November 14,1990, at 2 p.m. 
Wednesday, November 28,1990, at 2 p.m. 
Wednesday, December 12,1990, at 2 p.m. 
Wednesday, December 26,1990, at 2 p.m. 

The meetings will be held in Room 
300, Veterans Affairs Central Office, 810 
Vermont Avenue, NW., Washington, DC 
20420. 

The Committee’s purpose is to advise 
the Chief Medical Director on the 
development and authorization of wage 
schedules for Federal Wage System 
(blue-collar) employees. 

At these meetings the Committee will 
consider wage survey specifications, 
wage survey data, local committee 
reports and recommendations, 
statistical analyses, and proposed wage 
schedules. 

All portions of the meetings will be 
closed to the public because the matters 
considered are related solely to the 
internal personnel rules and practices of 
the Department of Veterans Affairs and 
because the wage survey data 
considered by the Committee have been 
obtained from officials of private 
business establishments with a 
guarantee that the data will be held in 
confidence. Closure of the meetings is in 
accordance with subsection 10(d) of 
Public Law 92-483, as amended by 
Public Law 94-^09, and as cited in 5 
U.S.C. 552b(c)(2) and (4). 

However, members of the public are 
invited to submit material in writing to 
the Chairperson for the Committee’s 
attention. 

Additional information concerning 
these meetings may be obtained from 
the Chairperson, VA Wage Committee, 
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Room 1175, 810 Vermont Avenue, NW., 
Washington, DC 20420. 

Dated: September 20,1990. 

By Direction of the Secretary. 

Sylvia Chavez Long, 

Committee Management Officer. 

[FR DOC. 90-23584 Filed 1CM-90; 8:45 am) 

BILLING CODE §320-01-* 


Summary of Legal Interpretation of the 
General Counsel-Precedent Opinion 
24-90, Validity of Military Enlistment; 
Discharge Under Honorable 
Conditions With Active Duty shown as 
Zero Days 

agency: Department of Veterans 
Affairs. 

action: Notice. 

summary: The Department of Veterans 
Affairs (VA) is publishing a summary of 
a legal interpretation issued by the 
Department’s General Counsel involving 
veterans’ benefits under laws 
administered by VA. This interpretation 
is considered precedential by VA and 
will be followed by VA officials and 
employees in future claim matters. It is 
being published to provide the public, 
and, in particular, veterans’ benefit 
claimants and their representatives, 
with notice of VA’s interpretation 
regarding the legal matter at issue—May 
an individual's military service be 
considered valid and honorable, for 
purposes of qualifying as an eligible 


veteran under 38 U.S.C. 1652(a), where 
the service department has voided the 
entire period of service while granting a 
discharge under honorable conditions? 
EFFECTIVE DATE: July 17.1990. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Jay D. Farris, Chief, Law Library, 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420, (202) 233-2159. 

SUPPLEMENTARY INFORMATION: VA 
regulations at 38 CFR 2.6(e)(9) and 
14.507 authorize the Department’s 
General Counsel to issue written legal 
opinions having precedential effect in 
adjudications and appeals involving 
veterans' benefits under laws 
administered by VA. The General 
Counsel's interpretations on legal 
matters, contained in such opinions, are 
conclusive as to all VA officials and 
employees not only in the matter at 
issue but also in future adjudications 
and appeals, in the absence of a change 
in controlling statute or regulation or a 
superseding written legal opinion of the 
General Counsel. (This, opinion, 
previously issued as General Counsel 
Opinion 2-80, dated March 29,1979, is 
reissued as a Precedent Opinion 
pursuant to 38 CFR 2.6(e)(9) and 14.057. 
The text of the opinion remains 
unchanged from the original except for 
certain format and clerical changes 
necessitated by the aforementioned 
regulatory provisions.) 

VA publishes summaries of such 
opinions in order to provide the public 


with notice of those interpretations of 
the General Counsel which must be 
followed in future benefit matters and to 
assist veterans’ benefit claimants and 
their representatives in the prosecution 
of benefit claims. The full text of such 
opinions, with personal identifiers 
deleted, may ba obtained by contacting 
the VA official named above. 

A summary of the General Counsel’s 
opinion designated O.G.C. Prec. 24-90, 
Validity of Military Enlistment— 
Discharge Under Honorable Conditions 
With Active Duty shown as Zero Days, 
requested by Chief Benefits Director, is 
as fellows: 

held: (1) It is clear that the claimant had 
no statutory impediment to enlistment in 
the Army, being sui juris and having 
never been convicted of a felony, 
although so charged. It follows that VAR 
1014(A) is for application in this case. 
Accordingly, the law and regulations 
qualify the claimant as basically eligible 
for education assistance benefits. (2) In 
view of the foregoing, an individual’s 
military service may be considered valid 
and honorable, for purposes of 
qualifying as an eligible veteran under 
38 U.S.C. 1652(a), where the service 
department has voided the entire period 
of service while granting a discharge 
under honorable conditions. 

Dated: August 27,1990. 

Raoul L. Carroll, 

Genera! Counsel 

[FR Doc. 90-21439 Filed 10-4-90; 8:45 am] 

BILLING COO€ 8320-C1-6I 
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Sunshine Act Meetings 


Federal Register 

Vol. 55. No. 194 
Friday, October 5, 1990 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL RESERVE SYSTEM 
TIME AND DATE: 10:00 a.m., Wednesday, 
October 10,1990. 
place: Marriner S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: October 2.1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-23743 Filed 10-3-90; 1:32 pm) 
BILUNG CODE 6210-01-M 


POSTAL SERVICE BOARD OF GOVERNORS 

Notice of Vote to Close Meeting 

At its meeting on October 1,1990, the 
Board of Governors of the United States 
Postal Service voted unanimously to 
close to public observation its meeting 
scheduled for November 5,1990, in 
Washington, D.C. The members will 
discuss possible strategies in collective 
bargaining negotiations. 

The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, Daniels, del Junco, 
Griesemer. Hall, Mackie, Nevin, Pace 
and Setrakian; Postmaster General 
Frank, Deputy Postmaster General 
Coughlin, Secretary to the Board Harris, 
and General Counsel Hughes. 

The Board determined that pursuant 
to section 552b(c)(3) and (9) of Title 5, 
United States Code, and section 7.3(b) 
and (c) of Title 39, Code of Federal 
Regulations, this portion of the meeting 
is exempt from the open meeting 
requirement of the Government in the 


Sunshine Act [5 U.S.C. 552b(b)] because 
it is likely to disclose information 
prepared for use in connection with the 
negotiation of collective bargaining 
agreements under Chapter 12 of Title 39, 
United States Code, which is 
specifically exempted from disclosure 
by section 410(c)(3) of Title 39, United 
States Code. 

In accordance with section 552b(f)(l) 
of title 5, United States Code, and 
section 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the meeting 
may properly be closed to public 
observation pursuant to section 
552b(c)(3) and (9) of title 5, United States 
Code; section 410(c)(3) of title 39, United 
States Code; and section 7.3(b), (c) and 
(i) of title 39, Code of Federal 
Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, 
at (202) 268—4800. 

David F. Hams, 

Secretary. 

Neva R. Watson, 

Alternate Certifying Officer. 

[FR Doc. 90-23801 Filed 10-3-90; 3:23 p.m.) 
BILLING CODE 7710-12-M 


RESOLUTION TRUST CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:40 p.m. on Tuesday, October 2,1990, 
the Board of Directors of the Resolution 
Trust Corporation met in closed session 
to consider matters relating to the 
resolution of a failed thrift institution. 

In calling the meeting, the Board 
determined, on motion of Director C. C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L Clarke (Comptroller 
of the Currency), concurred in by 
Chairman L William Seidman, Vice 
Chairman Andrew C. Hove, Jr., and Mr. 
John F. Downey, acting in the place and 
stead of Director T. Timothy Ryan, Jr. 
(Director of the Office of Thrift 
Supervision), that Corporation business 
required its consideration of the matters 
on less than seven days' notice to the 
public; that no earlier notice of the 
meeting was practicable; that the public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 


be considered in a closed meeting by 
authority of subsections (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B) of the 
"Government in the Sunshine Act" (5 
U.S.C. 552b(c)(8), (c)(9)(A)(ii), and 
(c)(9)(B)). 

The meeting was held in the Board 
Room of the Federal Deposit Insurance 
Corporation Building located at 550— 
17th Street, N.W., Washington, D.C. 

Dated: October 3,1990. 

Resolution Trust Corporation. 

William J. Tricarico, 

Assistant Executive Secretary. 

[FR Doc. 90-23778 Filed 10-3-90; 1:33 pm) 

BILLING CODE 6714-01-11 


SECURITIES AND EXCHANGE COMMISSION 

Agency Meetings 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Public Law 94-409, that 
the Securities and Exchange 
Commission will hold the following 
meetings during the week of October 8, 
1990. 

A closed meeting will be held on 
Tuesday, October 9,1990, at 2:30 p.m. 

An open meeting will be held on 
Wednesday, October 10,1990, at 10:00 
a.m., in Room 1C30. 

The Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c) (4). (8). (9)(A) and (10) and 17 
CFR 200.402(a) (4), (8), (9)(i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Schapiro, as duty 
officer, voted to consider the items listed 
for the closed meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Tuesday, October 
9.1990, at 2:30 p.m., will be: 

Settlement of injunctive action. 

Litigation matters. 

Regulatory matter regarding financial 
institutions. 

The subject matter of the open 
meeting scheduled for Wednesday, 
October 10,1990, at 10:00 a.m., will be: 
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Consideration of whether to repropose for 
comment certain rules, forms and schedules 
that would permit specified offerings of 
Canadian issuers to be registered with the 
Commission under the Securities Act of 1933 
using Canadian disclosure documents, to 
permit compliance with Canadian takeover 
law to satisfy the Williams Act requirements 
for certain limited tender offers in the United 
States, and to permit use of Canadian 
periodic disclosure documents by certain 
Canadian issuers to satisfy registration and 
reporting requirements under the Securities 
Exchange Act of 1934. 


In conjunction with this reproposal, the 
Commission will consider whether to propose 
for comment revisions to certain rules and 
forms under the Exchange Act and certain 
forms under the Securities Act to permit 
Canadian foreign private issuers to register 
securities and report under such Acts on the 
same basis as other foreign private issuers. 
For further information, please contact Anita 
KJein at (202) 272-3246. 

At times, changes in Commission 
priorities require alterations in the 


scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Jonathan 
Gottlieb at (202) 272-2200. 

Dated: October 2.1990. 

Jonathan G. Katz, 

Secretary . 

[FR Doc. 90-23G14 Filed 10-3-90; 3;57 pm] 
BILLING COOC SOIfr-Ot-M 
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Corrections 


Federal Register 

Voi. 55. No. 194 
Friday, October 5, 1990 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 77 
(Docket No. 90-173] 

Tuberculosis In Cattle and Bison; State 
Designation 

Correction 

In rule document 90-22685 beginning 
on page 39134 in the issue of Tuesday, 
September 25,1990, under the “DATES” 
paragraph, “November 24,1990” should 
read “November 20,1990”. 

BILLING CODE 150*01-0 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Short Supply Review: Certain 
Continuous Cast Steel Slabs 

Correction 

In notice document 90-22335 beginning 
on page 38733 in the issue of Thursday, 
September 20,1990, make the following 
correction: 

On page 38733, in the third column, in 
the listing under “ Tolerances “ the fifth 
line should read: “ Camber. ^0.2% length 
maximum.” 

BILUNG CODE 150*01-0 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
[FRL 3829-81 

Approval and Promulgation of 
Implementation Plans; Indiana 

Correction 

In rule document 90-22670 beginning 
on page 39149 in the issue of Tuesday, 
September 25,1990, under the “DATES” 


paragraph, “November 24,1990”should 
read “November 26,1990”. 

BILLING CODE 150*01-0 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
[FRL-3832-9] 

Disapproval cf State Implementation 
Plans; Colorado Carbon Monoxide 
Plan for the Denver Area 

Correction 

In rule document 90-22678 beginning 
on page 39148 in the issue of Tuesday, 
September 25,1990, under the “DATES” 
paragraph, “November 24,1990”should 
read “November 28,1990”. 

BILUNG CODE 150*01-0 


FEDERAL MARITIME COMMISSION 

46 CFR Parts 580 and 581 
(Docket No. 90-25] 

Publication and Filing of Payments 
Made by Common Carriers to Foreign 
Freight Forwarders and Ocean Freight 
Brokers in Tarriffs and Service 
Contracts 

Correction 

In proposed rule document 90-22339 
beginning on page 39181 in the issue of 
Tuesday, September 25.1990, under the 
“DATES” paragraph, “November 24, 
1990”should read “November 26,1990”. 

BJUJNQ CODE 1505-01-0 


FEDERAL MARITIME COMMISSION 

46 CFR Part 580 

[Docket No. 68-19] 

Rule on Effective Date of Tarriff 
Changes 

Correction 

In rule document 90-20084 beginning 
on page 34929 in the issue of Monday, 
August 27,1990, make the following 
correction: 

On page 34931, in the third column, in 
the last line, “October 20,1990.” should 
read “October 26,1990.” 

BILUNQ CODE 150*01-0 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Public Land Order 6786 

[AK-932-00-4214-10; F-035286] 

Partial Revocation of Public Land 
Order No. 4176 for Selection of Lands 
by the State of Alaska 

Correction 

hi the correction to rule document 90- 
15619 appearing on page 30796 in the 
issue of Friday, July 27,1990, in the 
heading of the document the public land 
order number should read as set forth 
above. 

BILUNQ CODE 150*01-0 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 800 

RiN 1029-AB30 

Bond and Insurance Requirements for 
Surface Coal Mining and Reclamation 
Operations Under Regulatory 
Programs 

Correction 

In proposed rule document 90-22664 
beginning on page 39240 in the issue of 
Tuesday, September 25,1990, make the 
following corrections: 

1. On page 39240, in the first column, 
under the “DATES” paragraph, in the 
fourth line “November 24,1990“ should 
read “November 20,1990“. 

2. On the same page, in the second 
column, in the next to last paragraph, in 
the sixth line “land" should read “and”. 

BILLING CODE 150*01-0 


INTERSTATE COMMERCE 
COMMISSION 

[Docket No. AB-55; Sub-No. 361X] 

CSX Transportation, Inc.; 
Abandonment Exemption in Orange 
County, IN 

Correction 

In notice document 90-22697 
appearing on page 39328 in the issue of 
Wednesday, September 28,1990, the 
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docket line should read as set forth 
above. 

BILLING CODE 1505-01-0 

NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 13 

BIN 3150-AD71 

Program Fraud Civil Remedies Act, 
Implementation 

Correction 

In proposed rule document 90-22677 
beginning on page 39158 in the issue of 
Tuesday, September 25.1990, under the 
"DATES” paragraph, "November 24, 
1990”should read "November 26,1990”. 


BILUNG CODE 1505-01-0 
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Department of 
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Federal Aviation Administration 
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Airworthiness Standards; Crash Resistant 
Fuel Systems in Normal and Transport 
Category Rotorcraft; Notice of Proposed 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Parts 27 and 29 
[Docket No. 26352; Notice No. 90-24] 

RIN 2120-AC68 

Airworthiness Standards; Crash 
Resistant Fuel Systems in Normal and 
Transport Category Rotorcraft 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking 
(NPRM). 

summary: This notice proposes to add 
comprehensive crash resistant fuel 
system (CRFS) design and test criteria to 
the airworthiness standards for normal 
and transport category rotorcraft. The 
proposed standards would minimize fuel 
(and other flammable fluid) spillage near 
ignition sources, minimize potential 
ignition sources and, therefore, improve 
the evacuation time needed for crew 
and passengers to escape a postcrash 
fire (PCF). These proposals, if adopted, 
would minimize the PCF hazard, save 
lives, and substantially reduce the 
severe physiological and psychological 
injuries sustained from postcrash Fires in 
otherwise survivable accidents. 
dates: Comments must be submitted on 
or before April 3,1991. 
addresses: Comments on the proposals 
should be mailed in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attn: Rules Docket 
(AGC-10), Docket No. 26352, 800 
Independence Avenue SW., 

Washington, DC 20591, or delivered in 
triplicate to room 915G, 800 
Independence Avenue SW„ 

Washington, DC. All comments must be 
marked: Docket No. 26352. Comments 
may be examined in room 915G between 
8:30 a.ra. and 5 p.m., weekdays, except 
Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Mike Mathais, Regulations Group, 
ASW-111, Rotorcraft Directorate, 
Aircraft Certification Service, FAA, Fort 
Worth, Texas 76193-0111, telephone 
number (817) 624-5123. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rules by submitting such 
written data, views, or arguments as 
they may desire. Comments relating to 
the environmental, energy, federalism, 
or economic impact that might result 
from adoption of the proposals 
contained in this notice are also invited. 


Substantive comments should be 
accompanied by cost estimates. 
Commenters should identify the 
regulatory docket or notice number and 
submit comments in triplicate to the 
Rules Docket address specified above. 
All communications received on or 
before the closing date for comments 
will be considered by the Administrator 
before taking action on this proposed 
rulemaking. The proposals contained in 
this notice may be changed in light of 
the comments received. All comments 
received will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each substantive public 
contact with FAA personnel concerned 
with this rulemaking will be filed in the 
docket. Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must include a preaddressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 26352." The postcard will be 
date stamped and returned to the 
commenter. 

For convenience, each proposal in this 
notice is numbered separately. When 
submitting comments, please refer to the 
proposals by the proposal number and 
by the section of the FAR to which they 
relate. 

Availability of NPRM’s 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Office of Public Affairs, Attn: 
Public Inquiry Center, APA-430, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 267-3484. Communications must 
identify the notice number of this 
NPRM. 

Persons interested in being placed on 
a mailing list for future NPRM’s should 
request a copy of Advisory Circular No. 
11-2A, Notice of Proposed Rulemaking 
Distribution System, which describes 
the application procedures. 

Background 

Statement of Issue 

A postcrash fire (PCF) is the number 
one cause of fatalities and injuries in an 
otherwise survivable impact resulting 
from a rotorcraft accident. It is 
estimated that annually 5 percent of the 
occupants in survivable rotorcraft 
accidents are killed or injured by a PCF. 
These types of fatalities and traumatic 
injuries would be substantially reduced 
by adopting the design and test criteria 
proposed in this notice. Nearly all PCF’s 
are caused by crash-induced fuel leaks 
that quickly come in contact with 


ignition sources during or after impact. 
Current FAA rotorcraft airworthiness 
standards do not comprehensively 
address minimizing fuel leaks and 
potential fuel ignition sources in order to 
maximize occupant escape time in a 
survivable crash. The fuel containment 
and hazard elimination provisions 
contained in these proposals would, in 
the majority of cases, give occupants the 
time necessary to escape a survivable 
crash before a PCF could become 
critical. (A crash resistant fuel system, 
CRFS, would not be expected to prevent 
all fires; however, a CRFS would, in the 
majority of impact survivable cases, 
either prevent a PCF or delay the 
sudden massive fire, or fireball, long 
enough to allow the occupants to 
escape.) These proposed standards have 
been validated by military safety 
statistics and their adoption would 
significantly minimize the PCF hazard 
and its associated fatalities and injuries. 

History 

The FAA held its Rotorcraft 
Regulatory Review Conference in New 
Orleans, Louisiana, December 10-14, 
1979, and invited all interested persons 
to submit proposals for consideration 
pursuant to Notice 79-1 (44 FR 3250; 
January 15,1979). Several limited-scope 
CRFS proposals were received at that 
time and placed on the agenda. 

Those original CRFS proposals were 
based on special provisions from past 
helicopter certification programs and 
proposed changes developed within the 
FAA since formalization of the 
proposals presented at the Rotorcraft 
Regulatory Review Conference. This 
effort was partially incorporated in 
Amendment 27-23 (53 FR 34198; 
September 2,1988). However, due to the 
potential impact on the regulatory 
schedule, and the need for further 
research to foster a comprehensive 
CRFS rule and associated cost-benefit 
analysis, the FAA decided to pursue the 
remaining portions of the original 
proposals and new, post-conference, 
CRFS proposals separately. This notice 
is the result of that decision. 

Since no comprehensive requirements 
for CRFS postcrash fire protection are 
currently contained in parts 27 and 29, 
research was conducted (including a 
survey of historical safety data) to 
determine the necessity for new CRFS 
standards. Rotorcraft accidents and 
incidents that resulted in a PCF were 
studied to define the statistical nature 
and magnitude of the hazards. As a 
result, it was found that nearly 545 
occupants per year are involved in 
survivable rotorcraft accidents, and that 
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5 percent of the occupants are killed or 
injured by a PCF. 

In addition, studies have shown that 
several other accidents (over and above 
the 5 percent that involved PCF-induced 
injuries or fatalities) resulted in fuel 
leaks that either did not ignite or were 
kept from igniting because fire 
prevention facilities were immediately 
available. 

All of these accidents either had the 
potential for, or resulted in, bum 
victims. Typically, survivors of the 
accidents that involved a PCF 
experienced immediate severe pain and 
suffering as well as permanently 
crippling physiological and 
psychological injuries from their bums, 
in addition to impact injuries. 

This historical research has shewn 
that the more severe the otherwise 
survivable accident, the more likely the 
occurrence of a thermal injury or fatality 
from PCF. For example, approximately 
one-half of the severe but partially 
survivable accidents result in a PCF. 

This increases the odds of thermal 
injury or fatality (relative to those of a 
less severe survivable accident) by a 
factor of nearly 4 to 1. 

Studies have also shown that typical 
occupant crash survivability factors 
(e.g., escape time, smoke inhalation and 
toxic gas exposure time, heat exposure, 
exit visibility, tolerance to pain, and 
mental ability] are rapidly and severely 
reduced by a PCF. As a result, an 
occupant's ability to escape rapidly 
diminishes to the point of incapacitation 
(sometimes termed the escape limil). 

Rotorcraft designed to the current 
regulations may provide an escape time 
from a PCF of less than 20 seconds. The 
goal of this proposed rulemaking, for an 
otherwise survivable crash, is to either 
prevent a PCF from occurring or, in the 
most critical survivable case, provide an 
occupant escape or rescue time of at 
least 90 seconds. On the average, it is 
anticipated that several minutes of 
escape or rescue time from a PCF would 
be provided. 

Based on the preceding information, it 
is readily apparent why many 
researchers consider a PCF the number 
one rotorcraft crash hazard. Clearly, a 
significant PCF hazard exists that is not 
comprehensively addressed in either 
part 27 or 29. This proposal would 
provide a methodology for minimizing 
the PCF hazard by adding new CRFS 
design and test safety criteria to parts 27 
and 29. 

Further, in the last 10 years, the use of 
rotorcraft has changed significantly. 
Many types of small and large rotorcraft 
are now used in flight operations near 
potential fuel ignition sources (such as 
transformers and electrical cables) and 


in logging or emergency medical service 
(EMS) operations. These specialized 
uses are expanding rapidly. In addition, 
the use of rotorcraft, especially EMS and 
transport category rotorcraft, has 
increased dramatically in congested 
urban areas, and this usage is expected 
to increase even more sharply in the 
future. This increased usage adds 
significantly to the PCF safety concern, 
because, in congested urban areas, the 
potential for property damage and loss 
of life on the ground must be considered 
in addition to aircraft and occupant 
losses. 

National Transportation Safety Board 
(NTSB) and other Safety 
Recommendations 

Industry and government safety 
groups, such a9 the General Aviation 
Safety Panel (GASP), the Rotorcraft 
Airworthiness Project Croup (RAPC), 
and the NTSB. have been advocating 
CRFS airworthiness standards. Their 
written recommendations and safety 
findings have been considered in 
drafting these proposals. 

The GASP panel was formed in 1982 
to address areas of concern in aviation 
safety. One of the areas selected was 
CRFS. The panel’s recommendations 
(document 18 on the list in the Technical 
Research section of this preamble) 
strongly support these proposals. 

The major NTSB recommendations 
(available in the docket for this notice) 
that have been considered are A-80-90 
through A-80-95, dated September 9, 
1980, and A-85-69 through A-85-72, 
dated October 1,1985. In addition, the 
NTSB has issued a report titled. 

“General Aviation Accidents: Postcrash 
Fires and How to Prevent or Control 
Them/* dated August 28,1980. All of the 
information in the NTSB documents 
6trongly supports these proposals. 

Technical Research 

Because of forecasts for previously 
unforeseen, increased special use of 
rotorcraft in hazardous, congested 
environments and safety group 
recommendations for creation of CRFS 
safety regulations, the FAA conducted 
new technical research. This new 
research was required to determine the 
technical feasibility (relative to the 
current state of the art) for the CRFS 
level of safety necessary for civil 
rotorcraft and its technical and 
economic impact on the public. 

This CRFS research centered on the 
resolution of three major questions: 

(1) What is the current state of the 
art? 

(2) Where should the proposed 
airworthiness standard fall within a 


state of the art defined essentially by 
military requirements? 

(3) How successful are military CRFS 
programs, how easily are their safety 
features adapted, and how are their 
safety improvements related to similar 
civil rules? 

To resolve these concerns, the 
following types of documents were 
reviewed: FAA advisory circulars (AC), 
military standards, similar foreign 
airworthiness certification studies, U.S. 
military survival documentation. FAA 
research reports, private sector research 
reports, safety group recommendations, 
and technical symposium reports and 
presentation material. 

A list of the specific documents, 
which are available in the document for 
this notice, follows: 

1. AC 21-22, “Injury Criteria for 
Human Exposure to Impact," dated June 
20.1985. 

2. Draft AC 27.562-X, “Dynamic 
Evaluation of Normal Category 
Rotorcraft Seats," undated. 

3. AC 25.994-1, “Design 
Considerations to Protect Fuel Systems 
During A Whecls-Up Landing," dated 
July 24.1986. 

4. MIL-STD-1290( AV), “Light Fixcd- 
and-Rotary-Wing Aircraft 
Crashworthiness," dated January 25, 
1974. 

5. MIL-V-27393 (USAF), “Valve. 
Safety, Fuel Cell Fitting, Crash 
Resistant, General Specification For," 
dated July 12,1960. 

6. MIL-T-27422B, “Military 
Specification, Tank, Fuel Crash- 
Resistant, Aircraft," Thru Amendment 1, 
dated April 13,1971. 

7. British Civil Airworthiness 
Requirements Paper No. C805, “Crash 
Landing—Protection of Occupants," 
Issue 1, dated March 5.1986. 

8. U.S. Army Publication USARTL- 
TR-79-22A, “Aircraft Crash Survival 
Design Guide, Volume I—Design 
Criteria and Checklists," dated 
December 1980. 

9. U.S. Army Publication USARTL- 
TR-79-22E, “Aircraft Crash Survival 
Design Guide, Volume V—Aircraft 
Postcrash Survival," dated January 1980. 

10. U.S. Army Publication USAARL 
Report No. 81-4, “Helicopter 
Crashworthy Fuel Systems and Their 
Effectiveness in Preventing Thermal 
Injury," dated July 1981. 

11. FAA Report No. DOT/FAA/CT/ 
85-11, "Analysis of Rotorcraft Crash 
Dynamics for Development of Improved 
Crashworthiness Design Criteria," FAA 
Technical Center Report, dated June 
1985. 

12. Report No. FAA-ADS-27, "Design, 
Development and Evaluation of a Crash- 
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Resistant Fuel System Installation," 
dated December 1965. 

13. American Helicopter Society and 
Gerogia Institute of Technology 
National Specialists Meeting Minutes 
titled, "Crashworthy Design of 
Rotorcraft," Atlanta Chapter, date April 
7—9 1986. 

14. NTSB Special Study. NTSB-AAS- 
80-2, "General Aviation Accidents; 
Postcrash Fires and How To Prevent or 
Control Them," dated August 28,1980. 

15. FAA TSO-C80, "Flexible Fuel and 
Oil Cell Material," dated August 1,1963. 

16. SAE, Vol. SP-718, Technical Paper 
871008, "A Retrofit Crash Protection 
Installation in Two Models of General 
Aviation Airplanes," presented at the 
General Aviation Aircraft Meeting and 
Exposition, Wichita, Kansas, April 2-30, 

1987. 

17. Technical Paper, "The Influence of 
Airplane Size on Crash Design Criteria," 
presented by Mr. G. Wittlin at the Flight 
Safety Foundation, Inc. Conference and 
Workshop on Occupant Safety, October 
31-November 3,1988, in Arlington, VA. 

18. GASP report to the Administrator 
on CRFS, dated December 31,1987, 
"Recommendations of the General 
Aviation Safety Panel Relating to Fire- 
Resistant Fuel Systems for Small, 
General Aviation Airplanes with Less 
than 10 Passenger Seats." 

19. FAA-P-8110.3, Report to Congress, 
"Systems and Techniques for Reducing 
he Incidence of Post-Crash Fuel System 
Fires and Explosions," dated December 

1988. 

20. Amendments 27-25 and 29-29, 
Occupant Restraint in Normal and 
Transport Category Rotorcraft (54 FR 
47310; November 13,1989). 

As a result of CRFS research, the FAA 
has concluded that the U.S. military is 
the pacing activity for CRFS design and 
test state of the art, that the current 
state of the art is applicable to civil 
design, and that current military 
specifications for CRFS design and test 
(with some modification of criteria 
based on FAA-sponsored research 
results) form a valid basis for these 
proposals. 

Finally, the results of U.S. military 
CRFS programs were analyzed to 
determine their success in reducing 
thermal injuries and deaths and to 
determine if safety improvement 
statistics from military programs can be 
used to predict the success of these 
proposed civil requirements. A large 
data base compiled for the U.S. Army 
PCF Hazard Program (consisting of 
noncombat and combat data compiled 
before uniform CRFS fuel system design 
and test standards existed) was 
reviewed and compared with a similar 
military data base accumulated after 


CRFS standards were generically 
required by new procurements in 1970. 

The noncombat portion of the Army 
data base was compared with the civil 
accident data base. Out of 1,000 
noncombat survivable rotorcraft 
accidents without the Army CRFS safety 
standards employed, there were 133 
PCFs. In other words, 13.3 percent of the 
accidents resulted in a PCF. This is 
nearly identical to the civil research that 
showed a PCF in 13.8 percent of all 
rotorcraft accidents. Therefore, the 
noncombat military and civil safety data 
results are comparable. 

All Army rotorcraft procured after 
1970 incorporate essentially generic 
CRFS design and test safety standards. 
Using these generic standards, the Army 
data base, from 1970 until 1976, 
accumulated records of 1,258 noncombat 
accidents in rotorcraft with a CRFS. 
Also, during this period data were 
accumulated on 1,160 rotorcraft without 
a CRFS. These data are statistically 
sufficient to measure the effect of a 
generic CRFS design and test standard. 
Comparison of the statistics for Army 
rotorcraft with and without a CRFS 
during this 8-year period shows that 
thermal fatalities in survivable 
accidents dropped from 34 for rotorcraft 
without a CRFS to zero for rotorcraft 
with a CRFS, and that thermal injuries 
dropped from 20 for rotorcraft without a 
CRFS to 5 for rotorcraft with a CRFS. 
These numbers indicate that military- 
based CRFS safety provisions are 
extremely effective in saving lives and 
substantially minimizing injuries from 
PCF. 

Related Regulatory/Technical Activity 

Similar CRFS rulemaking and 
advisory material are being developed 
for part 25 and have been published for 
part 23 (55 FR 7280; February 28.1990). 

Several civil rotorcraft manufacturers 
have independently recognized the need 
for a CRFS and offer such systems either 
as standard equipment or as options, 
even though not required by regulation. 
These systems typically employ 
military-based CRFS designs. 

Current Requirements 

Parts 27 and 29 do not contain explicit 
requirements for PCF protection after 
crashes that result in otherwise 
survivable impacts. The current 
regulations do not comprehensively 
address minimizing fuel leaks and 
potential fuel ignition sources. Thus, 
escape time is not now maximized in 
otherwise surivivable impacts. A 
comprehensive set of CRFS regulations, 
such as those proposed herein, would 
substantially minimize the traumatic 


injuries and fatalities that result from a 
PCF. 

General Discussion of the Proposals 

These proposals are derived, in part, 
from relevant portions of Army CRFS 
Design and Test Standards and, in part, 
from new civil aviation research. 
However, these proposals differ from 
analogous Army requirements based on 
FAA and industry research and 
engineering experience considering 
differences in combat and civil crash 
environments, and other differences 
such as the wide range of hardware 
configurations that may be proposed by 
applicants in the civil environment. For 
example, use of a flexible liner or 
bladder as required by the military, 
though desirable, would not be 
mandated for civil rotorcraft. Use of 
spray-on liners, unlined metal, unlined 
composite, unlined metal-composite 
combination designs, or any other 
design would be allowed (in lieu of the 
military required fuel bladder) if the 
proposed substantiation criteria were 
met. Similarly, other military design 
requirements would be mandated, if it 
could be shown that the probability of 
occurrence of the individual failure 
related to the design requirement in an 
otherwise survivable crash is extremely 
improbable or that an equivalent level 
of safety can be obtained by another 
acceptable approach. 

An otherwise survivable crash, as 
used in this rulemaking, is defined as 
one where the survivable human 
tolerance acceleration limit has not been 
exceeded in any of the principal 
rotorcraft axes, where the structure and 
structural volume surrounding 
occupants remain sufficiently intact 
during and after impact to permit 
survival, and where an item of mass 
does not become unrestrained and 
create a hazard to occupants. The term 
survivable impact has a similar 
meaning. 

Also, it should be noted that some 
similarities exist between the 
requirements of § 5 27.863 and 29.863 
and proposed new 5 § 27.952 and 29.952. 
Current 55 27.863 and 29.863 address 
operational fires (ground and in-flight), 
and proposed new 5 5 27.952 and 29.952 
would address PCFs. The same 
comparison can be made between 
§5 27.1337(a)(2) and 29.1337(a)(2) and 
proposed 55 29..952(f)(8) and 29.952(0(8). 
The requirements for fire prevention in 
each area are not entirely, mutually 
exclusive, and any overlapping 
requirements may be satisfied 
simultaneously. 

These proposals would apply to all 
rotocraft fuel systems, including 
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auxiliary propulsion unit (APU) fuel 
systems, incorporated in a given design. 

In general, this notice proposes: (1) 
explicit design criteria to minimize fuel 
and flammable fluid spillage and 
ignition sources; (2) increased crash load 
factors for fuel ceils in and behind 
occupied areas that are necessary to 
ensure the static ultimate strength to 
accommodate both horizontal and 
vertical impact energy absorption 
requirements and maintain the basic 
structural and fuel containment integrity 
required for survivability; (3) retention 
of the emergency load factors of § 29.561 
and the addition of such factors for 
§ 27.561 for fuel cells in other areas 
(particularly underfloor fuel cells which, 
along with the underfloor structure, must 
absorb the vertical impact energy 
induced by a survivabie crash without 
leaking fuel and without unduly crushing 
the occupied cabin volume); and (4) a 
dynamic vertical impact test to ensure 
fuel tank vertical energy absorption 
capability, structural integrity, and fuel 
containment integrity. 

Accordingly, the FAA proposes to add 
to parts 27 and 29 a set of design and 
test standards for a CRFS and, thus, 
minimize the PCF hazard. This is part of 
an ongoing regulatory program of the 
FAA to upgrade, improve, end clarify 
certification standards for rotorcraft. A 
specific discussion of each proposal 
follows. 

Section 27.561 

Section 27.561 would be amended by 
adding a new paragraph (d) that would 
require fuselage structure in the area of 
internal fuel tanks below the passenger 
floor level to l>e designed to resist a 
specific set of load factors identical to 
those proposed herein for underfloor 
fuel cells and their attachments in 
5 27.952(b)(3). This would protect the 
fuel tanks from ruptures caused by 
deformation of underfloor structural 
elements in an otherwise survivabie 
impact. The load factors proposed for 
5 27.561(d) would be parallel to those in 
current } 29.561(d). 

New § 27.,952/§ 29.952 

Research has shown that for any 
rotorcraft crash, civil or military, the 
primary CRFS safety requirements arc 
proper design standards, vertical 
velocity energy absorption capability, 
and horizontal velocity energy 
absorption capability. 

Primary design standard requirements 
of this rulemaking would be elimination 
of: (1) fuel and other flammable fluid 
spillage; and (2) fuel or fuel vapor 
ignition sources. 

The vertical velocity energy 
absorption capability is the most 


important dynamic consideration, 
because energy must typically be 
absorbed by rotorcraft structure in a 
short, vertical crushing distance that 
includes fuel cells typically located 
beneath the cockpit and passenger 
compartments. Misting and spilling of 
fuel from underfloor fuel cells into the 
cabin volume caused by vertical impact 
crash loading sre common in current 
designs that are not crash resistant. 

Horizontal impact velocities may be 
relatively high, but typically the energy 
absorption problem is less severe 
because of more energy absorbing 
structure and longer, energy-dissipating 
skidding distances. 

Therefore, paragraph (a) proposes a 
vertical drop test that would measure 
vertical impact crash resistance and that 
would require each fuel cell for the most 
criticcl fuel cell regardless of its 
construction) to be dropped from a 
height of 50 feet. Thi3 would provide a 
free-fall impact velocity of 
approximately 50 ft/s. The proposed 56 
ft/s velocity would exceed the 99- 
percentile survivabie impact velocity 
envelope and would ensure that fuel cell 
leakage (which could create a PCF) 
within the envelope is very unlikely. The 
proposed impact velocity of 56 ft/s 
(which would result from a 50-foot drop 
height) has been reduced from the 
standard military requirement of 65 ft/s 
based on civil sector studies, civil 
experience and the recommendation of 
the GASP committee. Although lesser 
drop heights have been proposed, the 
50-foot drop height has been 
successfully used for years in 
substantiating optional CRFS 
installations. Also, lesser drop heights 
do not fully account for the range of 
PCFs involving non-ambulatory 
occupants seriously injured by the crash 
impact. The proposed vertical drop test 
is a simply constructed dynamic test 
that would require lifting a fuel tank 60 
percent full of water (which is 
equivalent by weight to 100-percent full 
of fuel), installed in its surrounding 
fuselage structure (either actual or 
simulated), to a height of 50 feet and 
releasing it to freefall on a nondeforming 
surface such as concrete. This would 
allow the leak-free integrity and 
puncture resistance characteristics of 
the entire assembly to be evaluated as a 
system. This approach would also allow 
utilization of any available natural load 
alleviation credit present in a given 
design due to the energy absorption of 
the airframe structure surrounding the 
fuel cell when that structure is crushed 
by impact. In addition, this approach 
would provide realistic testing of 
potential fuel cell rupture points caused 
by inherent design features (such as 


projections), excessive deformations, or 
local tearout of Fittings, joints, or lacings. 
In some cases, it may be possible to 
show clearly and conservatively that the 
surrounding structure (or part of the 
surrounding structure) would not 
become a fuel leakage hazard to the fuel 
cell, itself, during and immediately after 
a survivabie impact. In these cases, any 
nonhazardous structure may be 
removed from the drop test 
configuration. In some cares, only the 
most critical fuel tank would need to be 
dropped, thus minimizing the 
certification burden. This approach 
would allow flexibility and encourage 
future designs that minimize survivabie 
impact-induced puncture hazards from 
the structure that surrounds a fuel cell. 
The amount of actual and simulated 
structure to be used in the test (for 
realism) requires engineering evaluation, 
hazard analysis, risk assessment, basic 
engineering analysis, and may also 
require component or subassembly tests 
for a proper determination. 

Paragraph (b) would provide static 
lead factors for design and stress 
analysis of fuel tanks and their 
installations to ensure retention and 
leak-free structural integrity. The 
proposed static load factors are 
necessary because the date defining the 
crash acceleration pulse are unique for 
each rotorcraft design. Use of static load 
factors instead of dynamic acceleration 
pulses would provide a generic, 
practical substantiation method that is 
adequate for simple, concentrated mass 
retention purposes. All tanks and their 
installations would be designed and 
statically analyzed to these load factors. 

The proposed fuel cell load factors in 
paragraph (b)(1) would be identical to 
the occupant restraint load factors 
adopted in Amendments 27-25 and 29- 
29 (54 FR 47310; November 13,1989) for 
5 § 27.561(b)(3) and 29.5Cl(b)(3). These 
increased load factors have been 
proposed for fuel cells inside the cabin 
volume to prevent crash-induced fuel 
cell ballistic hazards and fuel spills 
(which may cause a PCF) directly on 
occupants from local structural failures 
such as rupture or tearouts. 

Similarly, a second set of fuel cell 
load factors ore proposed in paragraph 
(b)(2), which would be identical to the 
load factors adopted in Amendments 
27-25 and 29-29 for § § 27.561(c) and 
29.561(c). These load factors are 
proposed for fuel tanks mounted above 
or behind the passenger cabin. These 
load factors would provide the 
structural integrity necessary to prevent 
crash-induced injuries to occupants and 
to prevent fuel spills. 
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Finally, the load factors in paragraph 
(b)(3) are proposed for fuel tanks in 
areas other than inside, behind, or 
above the cabin volume. Since many 
rotorcraft have fuel cells under the cabin 
floor, these proposed load factors would 
provide structural protection for 
underfloor fuel tanks. In addition, the 
proposed load factors would be 
identical to the current § 29.561(d) load 
factors, which have proven to be 
structurally adequate. The proposal 
would require standard application of 
each proposed principal load factor to 
any type of fuel cell construction and its 
installation (including attachments). 

For some crash resistant, semirigid 
bladder and flexible liner fuel cell 
installations, the proposed 50-foot drop 
test can (when supported by analysis) 
simultaneously satisfy both the 
proposed drop test and the downward 
vertical (—N,) load factor requirement 
proposed in paragraph (b)(3) for the fuel 
cell and its installation. Use of the 
simultaneous substantiation approach 
would reduce the certification burden. 
This approach would also allow 
significant energy-absorbing structural 
deformation to occur without adversely 
crushing the cabin volume or spilling 
fuel into the occupied cabin. 

For applications that seek 
simultaneous substantiation of the 
proposed — N g load factor requirement 
of paragraph (b)(3) using the proposed 
drop test, substantiation would still be 
required (as is currently practiced) for 
the fuel cell under the loading of the 
remaining three principal load factors 
and for the remaining rotorcraft 
structure under the loading of all four 
principal load factors. However, 
structural substantiation could be 
further simplified by the results of the 
proposed drop test based on the fuel 
cell’s configuration. For example, a 
symmetric fuel cell, structurally 
equivalent in all four directions, could 
be substantiated to all of the principal 
load factors proposed in S 29.952(b)(3) 
by rational analysis based on one 
successful drop test. 

Paragraph (c) would require the use of 
self-sealing breakaway fuel fittings at all 
fuel tank-to-fuel line connections, tank- 
to-tank interconnects, and at other 
points or junctions where a reasonable 
probability (as determined by 
engineering judgment, analysis, or test) 
of crash-induced hazardous relative 
motion exists that may cause fuel 
leakage to an ignition source and create 
a PCF during an otherwise survivable 
impact (this relates to a similar 
requirement in MIL-STD-1290). The 
only exceptions to the use of self-sealing 
breakaway couplings would be where 


other means that provide an equivalent 
level of safety are employed such as 
provision of shielded extensible lines 
(soft hoses covered with braided 
shielding that have enough slack or 
stretch built in to absorb relative motion 
without fuel leakage), provision of 
motion-absorbing fittings (rotational ball 
joints or linearly extensible slip joints), 
or where it can be conclusively shown 
by a combination of experience, tests, 
and analysis that the probability of fuel 
loss to an ignition source in an 
otherwise survivable crash would be 
extremely improbable; i.e., lXlO‘*or 
less. 

Paragraph (c)(1) would contain the 
requirement for design features of self- 
sealing breakaway couplings. 

Paragraph (c)(l)(i) would contain the 
proposed design load conditions 
necessary to separate a breakaway 
coupling. These loads would be 
determined from analysis and tests. 

Paragraph (c)(l)(ii) would require that 
a self-sealing breakaway coupling 
separate when the minimum breakaway 
load defined in proposed paragraph 
(c)(l)(i) is met or exceeded in the local 
failure modes most likely to occur 
during an otherwise survivable impact. 
The primary loading modes (each of 
which will produce a breakaway load) 
are determined by analyzing and testing 
the surrounding structure to determine 
the probable impact forces, their 
directions, and the resulting 
deformations. 

Paragraph (c)(l)(iii) would require that 
all breakaway couplings have a design 
provision allowing visual inspection by 
inspectors (or checks by pilots) to 
determine that the coupling is locked 
together (leak-free) and remains open 
such that fuel flow is not shut off during 
normal operations. 

Paragraph (c)(l)(iv) would require that 
design provisions be present to prevent 
uncoupling or inadvertent closing due to 
operational shocks, vibrations, or 
accelerations. These provisions would 
depend on the inherent design of the 
coupling and its installation location. 

Paragraph (c)(l)(v) would require that 
a coupling design not release fuel when 
the coupling has separated and each end 
seals off. The amount of fuel spilled is 
determined by the coupling design and 
is essentially what is trapped between 
the seals (in each half of the coupling) 
after the coupling separates. In most 
designs this will be less than 8 ounces of 
fuel per coupling. 

Paragraph (c)(2) would require that an 
individual breakaway coupling (in the 
case of a single fuel feed line), or a 
coupling fuel feed system incorporating 
several couplings (in the case of multiple 


parallel feed lines each with a single 
coupling, or of more complex, multitank 
crossfeed systems that include 
breakaway couplings), or other 
equivalent means (stretch hoses, motion 
absorbing fittings, etc.) be designed, 
tested, installed, and maintained so that 
the probability of inadvertent fuel 
shutoff in flight is 1X10" 5 or less, as 
required by current $§ 27.955(a) and 
29.955(a). This paragraph would further 
require that each coupling design meet 
the requirements of the appropriate 
fatigue evaluation requirements 
(including continuing airworthiness 
requirements) of either § 27.571 or 
§ 29.571 without leaking. The proposed 
fatigue requirements would not add 
significantly to the certification burden 
since the low ratio of working load to 
crash load would typically result in 
designs that automatically meet these 
proposed standards. 

Paragraph (c)(3) would require that 
any equivalent means used in lieu of a 
breakaway coupling not create an 
impact-induced load on the fuel line to 
which it is installed that is greater than 
25 to 50 percent of the ultimate load 
(strength) of the weakest component in 
the line (load path). This would 
minimize the occurrence of a line 
rupture. This paragraph includes a 
fatigue evaluation requirement similar to 
that of paragraph (c)(2). 

Paragraph (d) would require design 
and use of frangible or deformable 
structural attachments for the 
installation of major fuel system 
components to other rotorcraft structure 
where a crash-induced hazardous 
relative motion may cause rupture and 
local tearout. The loads proposed in 
paragraph (d)(1) would be used in 
conjunction with analysis and tests to 
determine the maximum amount of 
deformation required or the local 
breakaway loads for the attachments. If 
it can be conclusively determined for an 
individual component by analysis and 
test that fuel spillage due to a local 
structural attachment failure is 
extremely improbable (IX10’ 9 or less), 
no further action would be required. 

Paragraph (d)(1) would define the 
impact-induced design load conditions 
necessary to deform a deformable 
attachment or to separate a frangible 
attachment. These loads would be 
determined from analysis and test3. All 
possible loading modes (e.g., tension, 
bending, compression, shear, and 
combinations thereof) must be 
considered, and the minimum critical 
ultimate load (based on the ultimate 
strength of the weakest component) 
determined. 
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Paragraph (d)(2) would require that a 
frangible or locally deformable 
attachment perform its intended 
function when the minimum breakaway 
or deformation load (as defined in 
paragraph (d)(1)) is met or exceeded in 
the local failure modes most likely to 
occur during an otherwise survivable 
impact. The primary loading modes 
(each of which will produce a 
breakaway or deformation load) that 
must be considered are determined by 
analyzing and testing the surrounding 
structure to determine the probable 
impact forces and directions. The 
attachment would be designed to break 
or deform at the lowest ultimate load 
determined under paragraph (d)(1). 

Paragraph (d)(3) would require that 
each frangible or locally deformable 
attachment meet the fatigue 
requirements of either { 27.571 or 
5 29.571, as previously discussed for 
paragraph (c)(2). 

Paragraph (e) would require that, as 
far as practicable, flammable fluids and 
potential ignition sources be adequately 
separated and would define several 
generic types of common ignition 
sources and potential PCF-producing 
contact scenarios. The phrase “as far as 
practicable" means that within the 
major constraints of the applicant’s 
design (e.g., aerodynamic shape, space, 
volume, major structural relocation, etc.) 
the criteria of proposed paragraph (e) 
must be met to the maximum possible 
extent (i.e., without causing major 
redesign). Obviously, the level of 
practicability would be higher during a 
new design project than it would be 
during a project that involves 
modification of an existing design. This 
criterion would be accomplished by a 
thorough design review, by a potential 
PCF hazard analysis, and by trade 
studies. The findings would be 
documented and approved during 
certification. Any hazardous areas 
indentified that are not explicitly 
specified by paragraph (e) must be 
included and addressed in an equal 
manner during certification. Engineering 
evaluation, analysis, and testa would all 
be required to determine the maximum 
level of practicability. 

Paragraphs (e)(1) and (e)(2) would add 
design criteria necessary to prevent a 
PCF by separating flammable fluids 
from high temperature ignition sources 
and electrical ignition sources, 
respectively. Also, any additional PCF 
hazards identified in a particular design 
would be documented, addressed 
equally, and eliminated to the maximum 
practicable extent during certification. 

Paragraph (e)(3) would require that all 
friction spark, chemical, and 
electrostatic PCF ignition sources (which 


relate to a given design or which may be 
created during impact) be identified and 
designed out of the system to the 
maximum practicable extent. 

Paragraph (e)(4) would require that, as 
far as practicable, flammable fluid tanks 
be separated from occupiable areas. 

Paragraph (e)(5) would require that, 
unless the probability of a fuel leak or 
spill reaching a potential ignition source 
or an occupiable area is lXl(T f less in 
an otherwise survivable impact, a fuel 
or flammable fluid line be shielded with 
a drainable fireproof shroud. 

Paragraph (e)(6) would require that all 
firewalls be designed to withstand a 
survivable impact without losing their 
sealing ability. Firewall deformation 
would be allowed, but firewall tear or 
rupture would not. A survivable impact 
(unless a better definition is otherwise 
available from rational analysis with 
test verification) is defined by the crash 
load factors of paragraph (b)(1) of this 
section. 

Paragraph (e)(7) would require that 
drainage holes be located in all 
flammable fluid tank compartments to 
prevent accumulation of spilled 
flammable fluids. Drip fences and 
troughs would also be required to route 
spilled fluids away from ignition sources 
to drainage holes so that accumulation 
is prevented. 

Paragraph (f) would summarize other 
generic mechanical design criteria. 
Within the major constraints of the 
applicant’s design (e.g., aerodynamic 
shape, space, volume, major structural 
relocation, etc.), the criteria of 
paragraph (f) would be met to the 
maximum practicable extent (e.g., 
without causing a major redesign). This 
would be accomplished by a thorough 
design review and potential PCF hazard 
analysis. The findings would be 
documented during certification, and 
PCF hazards of this type that are not 
specified by this paragraph would be 
included, addressed equally, and 
documented during certification. 
Engineering evaluation, analysis, and 
tests may all be required to determine 
the maximum level of practicability. 

Paragraph (g) would require rigid or 
semirigid fuel tank or bladder walls to 
be both impact and tear resistant. This 
would prevent a PCF caused by impact- 
induced rupture and. thus, provide crash 
resistance. For the purposes of this 
proposal, a rigid tank or bladder is one 
that can resist fluid pressure loads as a 
flat plate in bending. A semirigid tank is 
one that can resist fluid pressure loads 
partially as a flat plate in bending and 
partially as a membrane in tension. 

Flexible liners would be exempt from 
the requirements of paragraph (g) since 
a flexible liner, unsupported, can resist 


only pure tension loads acting as a 
membrane (i.e., it has negligible bending 
strength). The rigid shell structure that 
would be required by proposed 
S 27.967(a)(3), and that is currently 
required by § 29.967(a)(3), would 
surround the flexible liner (membrane) 
and would carry the crash-induced 
impact and tear loads; however, the 
flexible liner, in a survivable impact, 
would only be significantly loaded in 
tension when the shell structure is 
penetrated by a sharp object. 

Paragraph (h) would state the 
puncture resistance requirements 
necessary for puncture resistant flexible 
liners. 

For rigid or semirigid metal tanks, 
composite tanks (resin matrix), 
semirigid bladder designs (rubber 
matrix), metal-composite hybrid designs, 
and all other tank designs to comply 
with proposed paragraph (g), analysis, 
when used, would be supplemented by 
tests to demonstrate impact and tear 
resistance. Impact and tear resistance 
test criteria are included in such 
documents as MIL-T-27422B. Advisory 
material would supplement MIL-T- 
27422B to account for differences in 
military and civil operations. 

Paragraph (h) would require that any 
type of flexible liner or bladder used in 
any type of tank construction (integral, 
hard shell, etc.) meet the strength and 
puncture resistance requirements of 
either § 27.963(g) or 5 29.963(b), which 
would include new puncture resistance 
(strength and penetration energy) 
requirements. The new puncture 
resistance requirements would be 
necessary to meet existing TSO-C80, 
paragraph 16.0 requirements, using an 
increased minimum acceptable puncture 
force of 370 pounds. 

Sections 27.963/29.963 

Paragraph (f) of 5 27.963 would be 
revised and a new paragraph (e) would 
be added to 5 29.963 to reference the 
crash resistance requirements of 
§ 27.952 or 5 29.952, repectively. 

A new paragraph (g) to 5 27.963 and a 
revised paragraph (b) to 5 29.963 would 
require that each flexible fuel tank 
bladder or liner be approved or shown 
to be suitable for the particular 
application and that the liner be 
certificated to a new puncture resistance 
standard. Liner or bladder material 
approval can be an integral part of the 
certification process or can be shown by 
the material’s prior inclusion in TSO- 
C80, “Flexible Fuel and Oil Cell 
Material." Suitability of the installation 
of the liner or bladder material would be 
shown on a case-by-case basis as part 
of each certification application. The 
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proposed new puncture resistance 
requirement would be a part of the liner 
or bladder material approval process. 

As previously discussed under 
proposed 5 29.952(h), the new puncture 
resistance requirement would increase 
the TSO-C80, paragraph 10.0, puncture 
force minimum value to 370 pounds 
(current TSO-C80 requirement is 15 
pounds) for fuel cell material only. This 
proposed change would significantly 
minimize the occurrence of a PCF from 
fuel spills caused by impact-induced 
liner or bladder punctures. 

New paragraph (h) to § 27.963 would 
require each integral fuel tank to be 
inspectable and repairable so that if 
minor, chronic fuel seepage and weak 
areas are found, they would be properly 
maintained and repaired and would not 
become unintended major fuel spills 
during a survivable impact Also, since 
current § 29.963(d) is identical to 
proposed 5 27.963(h), the proposed 
change would make parts 27 and 29 
parallel. 

New § 27.967/Revised § 29.967 

A proposed new § 27.967 would be 
added and would be parallel to the 
proposed revision to § 29.967. These 
basic design requirements would ensure 
that a crash resistant fuel tank 
installation includes features such as 
support pads, properly supported liners, 
protection against minor fuel leakage 
and fume buildup, and protection 
against liner wear. 

Paragraph (e) of § 29.967 would 
removed and the requirement would be 
placed in a proposed paragraph (e) to 
§ 29.963. These changes would make 
§ § 29.963 and 29.967 parallel with 
§§ 27.963 and 27.967 and, thus, provide 
increased standardization. 

Sections 27.973/29.973 

The proposed revisions to § 27.973 
would be parallel with the proposed 
revisions to $ 29.973 that would 
minimize potential PCF hazards by 
ensuring that proper crash resistance 
design requirements are present for fuel 
tank filler connections and filler caps. 
Adoption of these proposals would 
significantly minimize fuel leakage 
during normal operations and during a 
survivable impact. 

Paragraph (a) of 5 29.973 would be 
revised to include a requirement that all 
fuel tank filler connections be made 
crash resistant in accordance with 
§ 29.952(c). Paragraph (a)(3) would be 
revised to require that all filler caps 
remain fuel-tight under fuel pressures 
induced during a survivable impact. 

Paragraph (b) of $ 29.973 would be 
revised to require that all transport 
category rotorcraft (not just Category A 


as currently required) have a filler cap 
cover or filler cap that warns when the 
cap is not fully locked or seated on the 
filler connection. This change would 
ensure that a loose filler cap will not 
allow spilled fuel and cause a PCF in an 
otherwise survivable impact. 

Sections 27.975/29.975 

Paragraph (b) of § 27.975 and 
paragraph (a)(7) of § 29.975 would be 
revised to require the venting system to 
be designed to minimize fuel spillage 
through the vents to an ignition source 
in the event of a fully or partially 
inverted attitude following a survivable 
impact unless the probability of such 
spillage is lxl0~* or less. Since rotor 
action on impact and other impact 
dynamics have been found in numerous 
cases to cause rollovers or other unusual 
postcrash attitudes, this proposed 
change would significantly minimize a 
PCF by minimizing fuel spills through 
vents to ignition sources when the 
postcrash attitude of the rotorcraft 
would allow gravity-induced spills. 

Regulatory Evaluation Summary 

This section summarizes the full 
regulatory evaluation prepared by the 
FAA that provides detailed estimates of 
the economic consequences of this 
proposed regulatory action. This 
summary and the full evaluation 
quantify costs and benefits, to the extent 
practicable, to the private sector, 
consumers, Federal, State, and local 
governments. 

Executive Order 12291, dated 
February 17.1981, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
potential benefits to society for each 
regulatory change outweigh potential 
costs. The order also requires the 
preparation of a Regulatory Impact 
Analysis of all “major" rules except 
those responding to emergency 
situations or other narrowly defined 
exigencies. A “major" rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, a 
significant adverse effect on 
competition, or is highly controversial. 

The FAA has determined that this 
proposal is not “major" as defined in the 
executive order. Therefore, a full 
regulatory analysis* that includes the 
identification and evaluation of cost- 
reducing alternatives to the proposal, 
has not been prepared. Instead, the 
agency has prepared a more concise 
document termed a regulatory 
evaluation that analyzes only this 
proposal without identifying 
alternatives. In addition to a summary of 
the regulatory evaluation, this section 


also contains an initial regulatory 
flexibility determination required by the 
Regulatory Flexibility Act of 1980 (P.L. 
96-354) and an international trade 
impact assessment. If more detailed 
economic information is desired, the full 
regulatory evaluation, contained in the 
docket, can be reviewed. 

Evaluation of Benefits 

The purpose of this proposed rule is to 
reduce and eliminate, if possible, 
thermal fatalities and injuries resulting 
from postcrash fires. The effect of the 
proposed rule would be to reduce the 
overall percentage of fatalities and 
serious injuries in rotorcraft accidents to 
approximately the same percentage of 
fatalities and serious injuries in 
rotorcraft accidents without postcrash 
fires. 

To evaluate this proposed rule, NTSB 
accident data from January 1,1983, to 
December 31,1987, were used provided 
a passenger or a crewmember was 
seriously injured or killed as a result of 
the accident, and provided the rotorcraft 
accident was a crash landing or a 
collision with an object These two data 
filters were used because the proposed 
rule is primarily intended to reduce or 
prevent burn injuries and fatalities in 
severe but survivable accidents. During 
this 5-year period, there were 295 severe 
rotorcraft accidents that resulted from 
crash landings or from collisions with an 
object. In 143 of these accidents (44 of 
which involved postcrash Fires), none of 
the occupants survived. There was at 
least one survivor in the other 152 
accidents (19 of which involved 
postcrash fires). 

There was a high fatality rate (77 
percent) in accidents that had a 
postcrash fire which provides strong 
support for considering the adoption of 
these proposals. In addition, the 
percentage of occupants killed or 
seriously injured was higher in 
survivable accidents that had a 
postcrash fire than in survivable 
accidents that did not have a postcrash 
fire. In the survivable accidents 
involving postcrash Fires, 23.4 percent of 
the occupants were killed and 63.0 
percent were seriously injured. In 
survivable accidents without postcrash 
fires, 15.7 percent of the occupants were 
killed and 47.0 percent were seriously 
injured. An effective CRFS would 
reduce the fatality rate from 23.4 percent 
to about 15.7 percent and the serious 
injury rate from 63.0 percent to about 
47.0 percent. 

There was a noticeable difference 
between normal (part 27) and transport 
category (part 29) rotorcraft in the 
proportion of accidents with postcrash 
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fires and casualties. There seems to be 
less chance that a severe accident 
involving part 27 rotorcraft will involve 
a postcrash fire (19.7 percent ± 4.8 
percent, at the 95 percent confidence 
level) than a severe accident involving a 
part 29 rotorcraft (35.5 percent ± 17.2 
percent, at the 95 percent confidence 
level). The percentage of fatalities and 
serious injuries is higher in survivable 
accidents involving part 27 rotorcraft 
(71.9 percent ± 4.9 percent, at the 95 
percent confidence level) than in 
survivable accidents involving part 29 
rotorcraft (39.5 percent ± 11.0 percent, 
at the 95 percent level). Because of these 
two differences, serious rotorcraft 
accidents were divided into two 
groups—accidents involving part 27 
rotorcraft and accidents involving part 
29 rotorcraft. 

Most of the accidents involve part 27 
rotorcraft. These accidents account for 
264 rotorcraft accidents (89.5 percent of 
the accidents used in this evaluation) 
and for 553 passengers and 
crewmembers (83 percent of the people 
involved in these accidents). 

Only a few of the accidents used in 
this evaluation involve part 29 
rotorcraft. These accidents account for 
34 (11.5 percent) of the accidents used in 
this evaluation and for 113 passengers 
and crewmembers (17 percent of the 
people involved in these accidents). 

Some of the accidents involving 
postcrash fires in which there were no 
survivors could have been survivable on 
impact if there had been no postcrash 


fire. An effective CRFS would have 
prevented most of the fatalities in the 
accidents that were survivable on 
impact To properly evaluate the 
benefits of a CRFS, the number of 
rotorcraft accidents that were 
survivable on impact but in which the 
postcrash fire killed those who survived 
the impact needs to be estimated. Next, 
the estimated number of these accidents 
(and the victims of the accidents) has to 
be added to the survivable accident 
category. 

A review of a crashworthiness study 
done for the U.S. Army showed that 50 
percent of all rotorcraft accidents with 
postcrash fires were survivable on 
impact. This suggests that some of the 
civilian rotorcraft accidents in which 
there were no survivors were also 
survivable on impact. Since there were 
no survivors in more than 50 percent of 
the accidents in which there was a 
postcrash fire, it can be assumed that 
some of these fatalities might not have 
occurred had there been no postcrash 
fire. For part 27 rotorcraft, there were 52 
accidents that had a postcrash fire. 
According to the Army study, 26 of these 
accidents would have been survivable 
on impact Therefore, 10 (36 minus 26) of 
the 36 postcrash fire accidents in which 
there were no survivors could have had 
survivors if there had been no postcrash 
fire resulting in 20.3 more survivors. 
Similarly, 5 of the 11 part 29 rotorcraft 
accidents would have been survivable 
on impact resulting in 7.5 more 
survivors. 


A second adjustment was also made 
before the revised postcrash fire 
casualties were recalculated to reflect 
the casualty distribution of accidents 
without postcrash fires. According to the 
U.S. Army analysis of Army helicopter 
accidents, crashworthy fuel systems 
eliminated all bum fatalities and 
reduced serious bum injuries by 75 
percent. Applying this information to 
civilian rotorcraft accidents, 25 percent 
of the serious injuries in rotorcraft 
accidents with postcrash fires would 
remain as serious bum injuries. Thus, 
serious bum injuries were reduced by 75 
percent. The 25 percent that remain as 
serious bum injuries have to be netted 
out to revise the postcrash fire casualty 
statistics to reflect the casualty 
distribution of accidents without 
postcrash fires. In survivable accidents 
without any postcrash fires involving 
part 27 rotorcraft, 17.5 percent of the 
occupants were killed. If crash resistant 
fuel systems eliminate postcrash fires, 
then only 17.5 percent of the statistical 
nonbum casualties (42.8) in survivable 
accidents that had postcrash fires would 
have died on impact. Thus, there would 
have been only 7.5 statistical fatalities 
(42.8 X 0.175) in these accidents if 
postcrash fires could be eliminated. The 
same procedure can be used to estimate 
serious nonbum injuries, minor injuries, 
and no injuries. The results of this 
analysis are shown in the following 
table. 


Reductions of Casualties in Severe Rotorcraft Accidents Involving Postcrash Fires 


Casualties 

Part 27—Rotorcraft 

Part 29—Rotorcraft 

Without 

CRFS 

Wrth 

CRFS 

Difference 

Without 

CRFS 

With 

CRFS 

Difference 

Fatalities. 

27.3 

7.5 

19.8 

10.5 

1.4 

9.1 

Serious_ _ _ r _ . r -,., . 

180 

27.0 

(9.0) 

9.0 

7.2 

1.8 

Minor. 

1 0 

9.4 

(8.4) 

4.0 

11.0 

(7.0) 

None... 

10 

3.4 

(2-4) 

0.0 

3.9 

(3.9) 


47.3 

47.3 


23.5 

23.5 



This evaluation shows that a CRFS in 
civilian rotorcraft would reduce the 
number of deaths in serious but 
survivable rotorcraft accidents and 
increase the number of minor injuries 
and occupants with no injuries. Serious 
injuries would increase in accidents 
involving part 27 rotorcraft, but serious 
injuries would be reduced in accidents 
involving part 29 rotorcraft. 

To provide the public and government 
officials with a benchmark comparison 
of the expected safety benefits of 
rulemaking actions over an extended 
period of time with estimated costs in 


dollars, the FAA currently uses a 
minimum value of $1.5 million to 
statistically represent a human fatality 
avoided. (This is in accordance with 
guidelines issued by the Office of the 
Secretary of Transportation.) Serious 
injuries were estimated to cost $640,000 
while minor injuries are estimated to 
cost $2,300. 

Between January 1,1983, and 
December 31,1987, there were an 
estimated 26 survivable accidents 
involving part 27 rotorcraft in which 
there was a postcrash fire, and there 
were an estimated 7 similar types of 


accidents involving part 29 rotorcraft. If 
these rotorcraft had a CRFS installed, 
the average benefit (reduced costs of 
casualties per accident) would have 
been $920,000 per accident involving a 
normal category rotorcraft and 
$2,112,000 per accident involving a 
transport category rotorcraft. 

During this 5-year period, there were 
an average of 9,146 part 27 rotorcraft 
and 1,238 part 29 rotorcraft in operation 
in the United States. The probability 
that a part 27 rotorcraft would be 
involved in serious (but survivable) 
accident in which there was a postcrash 
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fire in any given year during that time 
was estimated to be 0.000569 ±0.000219 
at the 95 percent confidence level. The 
probability that a part 29 rotorcraft 
would be involved in a serious (but 
survivable) accident in which there was 
a postcrash Fire in any given year was 
estimated to be 0.001131 ±0.000837 at 
the 95 percent confidence level. To be 
conservative, the FAA used 0.000788 
(0.000569 + 0.000219) as its estimate of 
the annual probability that a part 27 
rotorcraft would be in a serious, 
survivable accident in which there was 
a postcrash fire. The annual benefits of 
requiring a CRFS were estimated by 
multiplying these probabilities by the 
average reduction in casualty costs 
resulting from a CRFS. For part 27 
rotorcraft, the annual benefits were 
estimated to be $725 per rotorcraft For 
part 29 rotorcraft, these annual benefits 
were estimated to be $4,157 per 
rotorcraft 

To compare the annual flow of dollar 
benefits from a CRFS to its costs, the 
present value of both the costs and the 
benefits has to be computed. The 
present value of the benefits was 
calculated by first estimating the future 
annual benefits per rotorcraft per year. 
This was done by multiplying the 
estimated reduction in casualty costs 
per accident (in which there was a 
postcrash fire) by the probability that 
the rotorcraft will be involved in a 
survivable. but severe, accident (in 
which there was a postcrash fire) in 
each of the 15 years out in the future. 
This flow of benefits was then 
discounted to calculate the present 
value of these benefits. In this 
evaluation, a discount rate of 10 percent, 
as required by Office of Management 
and Budget (OMB) Circular 94 was used. 
For part 27 rotorcraft, the estimated 
present value of the benefits from a 
CRFS was $5,500. For part 29 rotorcraft, 
the estimated present value of these 
benefits was $31,300. A more detailed 
discussion of the estimation of benefits 
can be found in the Regulatory 
Evaluation included in the docket. The 
FAA believes these estimated benefits 
are accurate, but the FAA requests 
comments on these benefit estimates. 

Costs 

These proposals are likely to cause 
changes in the design of current fuel 
systems to make them more crash 
resistant. The cost of a new fuel system 
will be dependent on the type of 
rotorcraft Generally, costs will be 
higher for larger rotorcraft than for 
smaller ones. However, even among 
rotorcraft of the same size, costs may 
vary. 


There are two basic components to 
the costs of rotorcraft fuel systems: 
production costs and operating costs. 
Production costs include engineering 
design and development costs, testing 
and certificating costs, tooling and 
training costs, and manufacturing costs. 
The operating costs of the new fuel 
system are the costs of the additional 
fuel burned due to the added weight of 
the improved fuel system plus added 
maintenance cost, if any. 

The engineering design and 
development costs, the testing and 
certificating costs, and the tooling and 
training costs were estimated to be 
$3G,000. These are the costs that would 
be in addition to those costs associated 
with the normal process of developing a 
new rotorcraft based on current 
regulations. The fuel system is already a 
major component of rotorcraft design 
and numerous airworthiness standards 
are already applicable to its 
certification. Also, the proposed 
requirements for a fuel system can be 
integrated into the overall certification 
program for a new rotorcraft. Since 
rotorcraft designers are well aware of 
the elements of crash resistant design, 
the incremental design costs of a crash 
resistant fuel system for a newly 
designed rotorcraft should not be great. 
Testing costs cover actual testing and 
the analysis of test results to satisfy 
FAA certification requirements. Most of 
these costs are expected to be for 
analysis and documentation rather than 
for actual testing. The only testing 
required by these proposals is a drop 
test of each fuel cell to show no loss of a 
hazardous quantity of fuel under certain 
crash conditions. Tooling and training 
costs include expenses for fixtures, 
tools, and devices to manufacture the 
fuel system, and the cost of training 
workers. Each rotorcraft is expected to 
be in production for 15 years or more, 
and at least 10 rotorcraft are exepeted to 
be produced each year. Using 10 percent 
as the discount rate, the amortized 
development and certification costs are 
estimated to be $474 per unit (assuming 
only 10 rotorcraft are produced each 
year). 

An important element in crash 
resistant fuel systems is the installation 
of frangible, self-sealing fittings at key 
places in the fuel lines. These fittings 
break away at designed points and at 
specific stresses, such as those that 
occur during a survivable crash. The 
fittings are not intended to break away 
in hard landings. The FAA estimates 
that the incremental cost of such fittings 
is $60 each. The number of fittings will 
vary from one type of rotorcraft to 
another. The FAA estimates that a part 


27 rotorcraft will use 8 of these fititngs 
in its fuel system and that a part 29 
rotorcraft will use 10 of these fittings. 
These fittings are estimated to cost $480 
for part 27 rotorcraft and $600 for part 29 
rotorcraft. 

Another element in a crash resistant 
fuel system is the installation of flexible 
sections in the fuel lines. These sections 
are designed to allow the fuel lines to 
give and to stretch under stress loads 
caused by survivable crashes. Flexible 
sections of fuel line are expected to add 
about $100 to the cost of a fuel system 
for part 27 rotorcraft and about $150 to 
the cost of a fuel system for part 29 
rotorcraft 

A third major element in a crash 
resistant fuel system is a strong fuel 
tank. The costs of this fuel tank are 
dependent on its design, size, and the 
number of rotorcraft produced. The 
average cost of a fuel tank meeting the 
requirements of this proposal, including 
installation, is estimated to be $10 per 
gallon of tank capacity. In this 
evaluation, part 27 rotorcraft are 
assumed to have 50-gallon fuel tanks, 
which would be $500 more expensive as 
a result of this proposed rule. Part 29 
rotorcraft are assumed to have 200- 
gallon fuel tanks, which would be $2,000 
more expensive as a result of this 
proposed rule. 

This proposed rule would increase the 
acquisition cost of newly certificated 
part 27 rotorcraft by $1,600 and the 
acquisition cost of newly certificated 
part 29 rotorcraft by $3,200. Not only 
would the proposed rule increase the 
acquisition costs of newly certificated 
rotorcraft, it would also increase the 
operating costs as a result of the 
increased weight of the fuel system. 

The fuel tank accounts for most of the 
added weight. The FAA estimates that 
there will be 0.15-pound per gallon 
weight penalty as a result of fuel tank 
that is crash resistant The weight 
penalty for part 27 rotorcraft i9 
estimated to be 7.5 pounds (50 gal X 
0.15 lb/gal) and the weight penalty for 
part 29 rotorcraft is estimated to be 30 
pounds (200 gai X 0.15 lb/gal). The 
frangible fittings and flexible fuel line 
section will add an estimated 2 pounds 
of weight to part 27 rotorcraft and 3 
pounds of weight to part 29 rotorcraft. 

As a result, adopting these proposals 
would increase the weight of newly 
certificated part 27 rotorcraft by 9.5 
pounds and the weight of newly 
certificated part 29 rotorcraft by 33 
pounds. For part 27 rotorcraft, each 
extra pound of weight increases annual 
operating costs by $30.34, and for part 29 
rotorcraft the increase in annual 
operating costs is $34.58 per extra 
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pound. The estimated increase in annual 
operating costs of the proposed rule 
would be $288 for part 27 rotorcraft and 
$1,141 for part 29 rotorcraft Over the 15- 
year expected operating life of a 
rotorcraft, the present value of this 
incease in operating costs would be 
$2,200 for part 27 rotorcraft and $8,700 
for part 29 rotorcraft 

The present value of the total cost of 
this proposed rule for crash resistant 
fuel systems in newly certificated 
rotorcraft is $3,700 for part 27 rotorcraft 
and $11,900 for part 29 rotorcraft These 
costs include both the increase in 
production costs and the increase in 
operating costs of newly certificated 
rotorcraft. A more detailed discussion of 
the cost estimation procedures can be 
found in the Regulatory Evaluation 
included in the docket The FAA 
believes these estimated costs to be 
accurate, but the FAA requests 
comments on the accuracy of these cost 
estimates. 

Benefit-Cost Comparison 

The present value of the benefits 
exceeds the present value of the costs 
for both part 27 rotorcraft and part 29 
rotorcraft. The net benefits per 
rotorcraft (benefits minus costs] are 
$1,800 for part 27 rotorcraft and $19,400 
for part 29 rotorcraft. This proposed rule 
would still be cost-beneficial for part 27 
rotorcraft even if it is only 67 percent as 
effective as the U.S. Army's 
crashworthy fuel systems for rotorcraft. 
For part 29 rotorcraft, the proposed 
crash resistant fuel system has to be 
only 38 percent as effective as the U.S. 
Army’s crashworthy fuel system to be 
cost-beneficial. The FAA expects that 
the proposed crash resistant fuel system 
that would be required by this proposed 
rule will be more than 67 percent as 
effective as the U.S. Army’s 
crashworthy fuel system. Therefore, the 
FAA has determined that these 
proposals are cost-beneficiaL 

Trade Impact Statement 

The costs imposed by these proposals 
will not result in a competitive trade 
disadvantage For U.S. manufacturers in 
the U.S. market. Foreign manufacturers 
would have to comply with these 
proposed regulations as a condition for 
selling their rotorcraft in the United 
States and probably will comply with 
these proposed regulations since die 
United States is their largest market. In 
foreign markets, neither U.S. 
manufacturers nor foreign 
manufacturers can be required to 
comply with these proposed standards; 
therefore, U.S. manufacturers will not be 
a competitive disadvantage in foreign 
markets. 


Regulatory Flexibility Determination 

The Regulatory Flexibility Act [RFA] 
of 1980 requires Federal agencies to 
specifically review rules which may 
have a "significant economic impact on 
a substantial number of small entities.” 
The FAA has adopted criteria and 
guidelines for rulemaking officials to 
apply when determining if a proposed or 
existing rule has any significant 
economic impact on a substantial 
number of small entities. 

The FAA small entity standards 
define a small rotorcraft manufacturer 
as an independently owned and 
managed firm having fewer than 75 
employees. A substantial number of 
small entities is one-third of the small 
entities, provided 11 or more small 
entities are substantially impacted. 

There is only one small part 27 
rotorcraft manufacturer (Brantly-Hynes 
Helicopter Inc.) and no small part 29 
rotorcraft manufacturers. Accordingly, 
the proposed regulations would not 
impact a substantial number of small 
rotorcraft manufacturers. Small 
rotorcraft operators are not necessarily 
impacted by these proposed regulations 
since they wall not be required to 
purchase rotorcraft certificated under 
these proposals. They may continue to 
purchase rotorcraft, either used or new. 
that were type certificated before these 
proposals would go into effect 

Accordingly, the FAA has determined 
that these proposals would not have a 
significant economic impact on a 
substantial number of small entities. 

Federalism Implications 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

Conclusion 

For reasons discussed in the 
preamble, and based on the findings in 
the Regulatory Flexibility Determination 
and the International Trade Impact 
Analysis, the FAA has determined that 
this proposed regulation is not major 
under Executive Order 12291. In 
addition, the FAA certifies that this 
proposal, if adopted, will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. This proposal 


is considered nonsignificant under DOT 
Regulatory Policies and Procedures [44 
FR11034; February 26,1979). An initial 
regulatory evaluation of the proposal, 
including a Regulatory Determination 
and Trade Impact Analysis, has been 
placed in the docket. A copy may be 
obtained by contacting the person 
identified under the section entitled 
"FOR FURTHER INFORMATION CONTACT.” 

List of Subjects In 14 CFR Parts 27 and 
29 

Ah transportation, Aircraft, Aviation 
safety, Rotorcraft, Safety. 

The Proposed Amendments 

In consideration of the foregoing, the 
FAA proposes to amend parts 27 and 29 
of the Federal Aviation Regulations (14 
CFR parts 27 and 29) as follows: 

PART 27—AIRWORTHINESS 
STANDARDS: NORMAL CATEGORY 
ROTORCRAFT 

1. The authority citation for part 27 
continues to read as follows: 

Authority: 49 U.S.G 1344.1354(a), 1355, 

1421,1423,1425,1428,1429, and 1430: 49 
U.S.C. 106(g) {Revised Pub. L. 97-449, January 
12,1983). 

2. Section 27.561 is amended by 
adding a new paragraph (d) to read as 
follows: 

§27.561 General. 

» « • • « 

(d) Any fuselage structure in the area 
of internal fuel tanks below the 
passenger floor level must be designed 
to resist the following ultimate inertial 
factors and loads and to protect the fuel 
tanks from rupture when those loads are 
applied to that area: 

(i) Upward—1.5g. 

(ii) Forward—4.Qg. 

(iii) Sideward—2.0g. 

(iv) Downward—4.0g. 

3. A new § 27.952 is added after 
§ 27.951 to read as follows: 

§ 27.952 Fuel system crash resistance. 

Unless other means acceptable to the 
Administrator are employed to minimize 
the hazard of fuel fires to occupants 
following an otherwise survivable 
impact (crash landing), the fuel systems 
must incorporate the design features of 
this section. These systems must be 
shown to be capable of sustaining the 
static and dynamic deceleration loads of 
this section, considered as ultimate 
loads acting alone, measured at the 
system component’s center of gravity, 
without structural damage to system 
components, fuel tanks, or their 
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attachments that would leak fuel to an 
ignition source. 

(a) Drop test requirements. Each tank, 
or the most critical tank, must be drop- 
tested as follows: 

(1) The drop height must be at least 50 
feet 

(2) The drop impact surface must be 
nondeforming. 

(3) The tank must be filled with water 
to 80 percent of the normal, full 
capacity. 

(4) The tank must be enclosed in a 
surrounding structure representative of 
the installation unless it can be 
established that the surrounding 
structure is free of projections or other 
design features likely to contribute to 
rupture of the tank. 

(5) The tank must drop freely and 
impact in a horizontal position ±10°. 

(6) After the drop test, there must be 
no leakage. 

(b) Fuel tank load factors. Except for 
fuel tanks located so that tank rupture 
with fuel release to either significant 
ignition sources, such as engines, 
heaters, and auxiliary power units, or 
occupants is extremely remote, each fuel 
tank must be designed and installed to 
retain its contents under the following 
ultimate inertial load factors, acting 
alone. 

(1) For fuel tanks in the cabin: 

(i) Upward—4g. 

(ii) Forward—16g. 

(iii) Sideward—8g. 

(iv) Downward—20g. 

(2) For fuel tanks located above or 
behind the crew or passenger 
compartment that, if lossened, could 
injure an occupant in an emergency 
landing: 

(i) Upward—1.5g. 

(ii) Forward—8g. 

(iii) Sideward—2g. 

(iv) Downward—4g. 

(3) For fuel tanks in other areas: 

(i) Upward—1.5g. 

(ii) Forward—4g. 

(iii) Sideward—2g. 

(iv) Downward—4g. 

(c) Fuel line self-sealing breakaway 
couplings. Self-sealing breakaway 
couplings must be installed unless 
hazardous relative motion of fuel system 
components to each other or to local 
rotorcraft structure is demonstrated to 
be extremely improbable or unless other 
means are provided. The couplings or 
equivalent devices must be installed at 
ail fuel tank-to-fuel line connections, 
tank-to-tank interconnects, and at other 
points in the fuel system where local 
structural deformation could lead to 
release to fuel. 

(1) The design and construction of 
self-sealing breakaway couplings must 
incorporate the following design 
features: 


(1) The load required to separate a 
breakaway coupling must be between 25 
to 50 percent of the minimum ultimate 
failure load (ultimate strength) of the 
weakest component in the fluid-carrying 
line. The separation load must in no 
case be less than 300 pounds, regardless 
of the fluid line size. 

(ii) A breakaway coupling must 
separate whenever its ultimate load (as 
defined in paragraph (c)(l)(i) of this 
section) is applied in the failure modes 
most likely to occur. 

(iii) All breakaway couplings must 
incorporate design provisions to visually 
ascertain that the coupling is locked 
together (leak-free) and is open during 
normal installation and service. 

(iv) All breakaway couplings must 
incorporate design provisions to prevent 
uncoupling or unintended closing due to 
operational shocks, vibrations, or 
accelerations. 

(v) No breakaway coupling design 
may allow the release of fuel once the 
coupling has performed its intended 
function. 

(2) All individual breakaway 
couplings, coupling fuel feed systems, or 
equivalent means must be designed, 
tested, installed, and maintained so that 
inadvertent fuel shutoff in flight is 
improbable in accordance with 

8 27.955(a) and must comply with the 
fatigue evalution requirements of 
8 27.571 without leaking. 

(3) Alternate, equivalent means to the 
use of breakaway couplings must not 
create a survivable impact-induced load 
on the fuel line to which it is installed 
greater than 25 to 50 percent of the 
ultimate load (strength) of the weakest 
component of the line and must comply 
with the fatigue requirements of 8 27.571 
without leaking. 

(d) Frangible or deformable structural 
attachments. Unless hazardous relative 
motion of fuel tanks and fuel system 
components to local rotorcraft structure 
is demonstrated to be extremely 
improbable in an otherwise survivable 
impact, frangible or locally deformable 
attachments of fuel tanks and fuel 
systems components to local rotorcraft 
structure must be used. The attachment 
of fuel tanks and fuel systems 
components to local rotorcraft structure, 
whether frangible or locally deformable, 
must be designed such that its 
separation or relative local deformation 
will occur without rupture or local 
tearout of the fuel tank and fuel systems 
component that will cause fuel leakage. 
The ultimate strength of frangible or 
deformable attachments must be as 
follows: 

(1) The load required to separate a 
frangible attachment from its support 
structure, or deform a locally 
deformable attachment relative to its 


support structure, must be between 25 
and 50 percent of the minimum ultimate 
load (ultimate strength) of the weakest 
component in the attached system. To 
prevent inadvertent separation or 
deformation, the load must be greater 
than 10 times the normal service loads 
at the frangible or deformable 
attachment location. In no case may the 
load be less than 300 pounds. 

(2) A frangible or locally deformable 
attachment must separate or locally 
deform as intended whenever its 
ultimate load (as defined in paragraph 
(d)(1) of this section) is applied in the 
modes most likely to occur. 

(3) All frangible or locally deformable 
attachments must comply with the 
fatigue requirements of 8 27.571. 

(e) Separation of flammable fluids 
and ignition sources. Flammable fluids 
must be located as far as practicable 
from all potential ignition sources. 
Locations to be avoided must include, 
but are not limited to, the following: 

( 1 ) High temperature ignition sources. 

(1) Tank fillers or overboard fuel 
drains must not be located adjacent to 
engine intakes or exhausts so that 
flammable vapors could be ingested and 
ignited. 

(ii) Airframe-mounted fuel filters and 
valves must not be located within the 
engine compartment or adjacent to 
engine intakes or exhausts. 

(iii) Flammable fluid lines must not be 
located in any occupiable area unless 
they are shrouded or otherwise designed 
to prevent spillage and subsequent 
ignition during and immediately 
following a survivable impact. 

(iv) Flammable fluid tanks must not 
be located in or immediately adjacent to 
engine compartments, engine induction 
or exhaust areas, heaters, bleed air 
ducts, hot air-conditioning ducts, or any 
other hot surface. 

(v) Flammable fluid lines must be kept 
to a minimum in the engine 
compartment. Fluid lines must be 
located immediately adjacent to engine 
exhaust areas, heaters, bleed air ducts, 
hot air-conditioning ducts, or any other 
hot surface. 

(vi) Flammable fluid lines must not be 
located where they can readily spill, 
spray, or mist onto hot surfaces or into 
engine induction or exhaust areas. 

These locations must be determined for 
each aircraft design by considering 
probable structural deformation hazards 
in relation to the flammable fluid 
systems. 

(2) Electrical ignition sources, (i) 
Flammable fluid tanks and lines must 
not be located in electrical 
compartments. 

(ii) Electrical components and wiring 
must be separated from flammable fluid 
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lines and kept to a minimum in 
Flammable fluid tank areas. 

(iii) Electrical components and wiring 
must not be located or routed 
immediately adjacent to flammable fluid 
lines and vent openings. 

(iv) Electrical wiring and equipment 
that are mandatory in areas where they 
are immersed in or otherwise directly 
subjected to flammable fluids and 
vapors must be hermetically sealed, 
tested in accordance with 5 27.1309. or 
otherwise protected such that ignition is 
extremely improbable. 

(v) Electrical sensor lines that 
penetrate fuel tank walls must be 
protected from abrasion or guillotine 
cutting during a survivable impact by 
use of potting, rubber plugs or grommets, 
or other equivalent means, and must be 
designed with sufficient local slack, or 
equivalent means, to prevent both the 
wires and their protective mountings 
from being cut by or tom from fuel tank 
walls by local deformation. 

(vij Electrical wires must be designed 
with sufficient slack or equivalent 
means to accommodate structural 
deformation without creating an ignition 
Bource. 

(vii) Electrical wires that are 
subjected to severe local abrasion, 
cutting, or other damage during a 
survivable impact must be protected 
locally by nonconductive shields or 
shrouds. 

(viii) Electrical wires that are not 
sufficiently separated from heat or 
ignition sources to avoid potential 
contact during a survivable impact must 
be locally shrouded with a 
nonconductive fireproof shroud. 

(3) Friction spark, chemical, and 
electrostatic ignition sources. 

Flammable fluid lines and tanks must be 
designed and located to eliminate fuel or 
fuel vapor ignition from potential 
mechanical friction spark ignition 
sources, chemical ignition sources, and 
electrostatic ignition sources having a 
high probability of being activated or 
created during a survivable impact. 

(4) Separation of flammable fluids 
and occupiable areas. Flammable fluid 
tanks must be located as far as 
practicable from all occupiable areas. 

(5) Fuel line shielding. Areas of the 
fuel line system where the probability of 
spilled flammable fluids reaching 
potential ignition sources or occupiable 
areas is greater than extremely 
improbable (as defined by paragraph (b) 
of this section) must be shielded with 
drainable fireproof shrouds. 

(6) Firewalls. Firewalls must be 
designed to withstand the load factor 
requirements of paragraph (b)(1) of this 
section without losing their sealing 
ability. 


(7) Flow diverters . (i) Drainage holes 
must be located in all flammable fluid 
tank compartments to prevent the 
accumulation of spilled flammable fluids 
within the aircraft. 

(ii) Drip fences and drainage troughs 
must be used to prevent gravity-induced 
flow of spilled fuels from reaching any 
ignition sources such as hot engine 
areas, electrical compartments, or other 
potential hot spots. 

(8) Fuel drain system. The fuel drain 
system and its attachments to the 
airframe must be designed and 
constructed, as far as practicable, to be 
crash resistant. 

(f) Other basic mechanical design 
criteria. Fuel tanks, fuel lines, electrical 
wires, and electrical devices must be 
designed and constructed, as far as 
practicable, as follows: 

(1) They must be able to withstand a 
survivable impact. 

(2) Fuel and electrical lines and 
components must be located away from 
each other, away from probable crash 
impact areas, and away from areas 
where structural deformation or large 
objects (such as engines or 
transmissions) may, by crushing or 
penetration, cause fuel spillage or create 
an electrical ignition source, or both. 

(3) Fuel and electrical lines and 
components must be located separately 
and away from areas where impact and 
severing by rotor blades during a 
survivable impact is probable. 

(4) Fuel and electrical lines and 
components must be in no danger of 
being punctured or severed during a 
survivable impact by locally stiff 
vertical understructure such as a 
collapsed landing gear strut 

(5) Fuel and electrical lines and 
components must be routed separately 
in areas of maximum protection, such as 
along heavier structural members, and 
away from areas where significant 
damage is probable. 

(6) Fuel and electrical lines and 
components running through hazardous 
areas or directly through structure, such 
as a bulkhead, must be locally separated 
and protected from over-extension, 
severe abrasion and guillotine cutting by 
frangible panels, suitable clearance, 
rubber grommets, braided armor 
shielding (which must be nonconductive 
for electrical lines), or other equivalent 
means. 

(7) Flammable fluid lines routed 
directly to instruments, transducers, or 
other equivalent devices must be crash 
resistant, in accordance with 

§ 27.1337(a)(2), to minimize leakage in 
case of line rupture induced during a 
survivable impact 

(8) Electrical wires routed directly into 
electrical boxes or instruments must be 


designed with sufficient local slack and 
locally routed in the least probable 
damage direction and zone, or otherwise 
protected to mimimize the probability of 
damage-induced arcing. 

(9) Fuel lines routed directly into fuel 
tanks or other fuel system components 
must be locally routed in the least 
probable damage direction and zone, or 
otherwise protected, to minimize the 
probability of damage-induced fuel 
leaks. 

(g) Rigid or semirigid fuel tanks. Rigid 
or semirigid fuel tank or bladder walls 
must be impact and tear resistant. 

(h) Flexible fuel tank bladders or 
liners . If a flexible bladder or liner of 
any type is employed in any type of fuel 
tank construction, the bladder or liner 
must meet the strength and puncture 
resistance requirements of § 27.963(g). 

4. Section 27.963 is amended by 
revising paragraph (f) and by adding 
new paragraphs (g) and (h) to read as 
follows: 

§ 27.963. Fuel tanks: general. 
***** 

(f) Each fuel tank installed in 
personnel compartments must be 
isolated by fumeproof and fuelproof 
enclosures that are drained and vented 
to the exterior of the rotorcraft. The 
design and construction of the 
enclosures must provide necessary 
protection for the tank, must be crash 
resistant during a survivable impact in 
accordance with $ 27.952, and must be 
adequate to withstand loads and 
abrasions to be expected in personnel 
compartments. 

(g) Each flexible fuel tank bladder or 
liner must be approved or shown to be 
suitable for the particular application 
and must be puncture resistant. 

Puncture resistance must be shown by 
meeting the TSO-C80, paragraph 16.0, 
requirements using a minimum puncture 
force of 370 pounds. 

(h) Each integral fuel tank must have 
provisions for inspection and repair of 
its interior, 

5. A new § 27.967 is added to read as 
follows: 

§ 27.967 Fuel tank Installation 

(a) Each fuel tank must be supported 
so that tank loads are not concentrated 
on unsupported tank surfaces. In 
addition— 

(1) There must be pads, if necesary, to 
prevent chafing between each tank and 
its supports: 

(2) The padding must be nonabsorbent 
or treated to prevent the absorption of 
fuel; 

(3) If flexible tank liners are used, 
they must be supported so that they are 
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not required to withstand fluid loads; 
and 

^ (4) Each interior surface of tank 
compartments must be smooth and free 
of projections that could cause wear of 
the liner unless— 

(i) There are means for protection of 
the liner at those points; or 

(ii) The construction of the liner itself 
provides such protection. 

(b) Any spaces adjacent to tank 
surfaces must be adequately ventilated 
to avoid accumulation of fuel or fumes 
in those spaces due to minor leakage. If 
the tank is in a sealed compartment, 
ventilation may be limited to drain holes 
that prevent clogging and excessive 
pressure resulting from altitude changes. 
If flexible tank liners are installed, the 
venting arrangement for the spaces 
between the liner and its container must 
maintain the proper relationship to tank 
vent pressures for any expected flight 
condition. 

(c) The location of each tank must 
meet the requirements of S 27.1185 (a) 
and (c). 

(d) No rotorcraft skin immediately 
adjacent to a major air outlet from the 
engine compartment may act as the wall 
of the integral tank. 

6. Section 27.973 is revised to read as 
follows; 

8 27.973 Fuel tank filler connection. 

(a) Each fuel tank filler connection 
must prevent the entrance of fuel into 
any part of the rotorcraft other than the 
tank itself during normal operations and 
must be crash resistant during a 
survivable impact in accordance with 

§ 27.952(c). In addition— 

(1) Each filler must be marked as 
prescribed in 5 27.1557(c)(1); 

(2) Each recessed filler connection 
that can retain any appreciable quantity 
of fuel must have a drain that discharges 
clear of the entire rotorcraft; and 

(3) Each filler cap must provide a fuel- 
tight seal under the fluid pressure 
expected in normal operation and in a 
survivable impact. 

(b) Each filler cap or filler cap cover 
must warn when the cap is not fully 
locked or seated on the filler connection. 

7. Section 27.975 is amended by 
revising paragraph (b) to read as 
follows; 

§ 27.975 Fuel tank vents. 

« * * * * 

(b) The venting system must be 
designed to minimize spillage of fuel 
through the vents to an ignition source 
in the event of a rollover during landing, 
ground operation, or a survivable 
impact, unless a rollover is shown to be 
extremely improbable. 


PART 29—AIRWORTHINESS 
STANDARDS: TRANSPORT 
CATEGORY ROTORCRAFT 

8. The authority citation for part 29 
continues to read as follows: 

Authority: 49 U.S.C. 1344.1354(a). 1355. 
1421,1423,1424,1425,1428,1429. and 1430; 49 
U.S.C. 106(g) (Revised Pub. L 97-449; January 
12,1983). 

9. A new § 29.952 is added to read as 
follows: 

8 29.952 Fuel system crash resistance. 

Unless other means acceptable to the 
Administrator are employed to minimize 
the hazard of fuel fires to occupants 
following an otherwise survivable 
impact (crash landing), the fuel systems 
must incorporate the design features of 
this section. These systems must be 
shown to be capable of sustaining the 
static and dynamic deceleration loads of 
this section, considered as ultimate 
loads acting alone, measured at the 
system component’s center of gravity 
without structural damage to the system 
components, fuel tanks, or their 
attachments that would leak fuel to an 
ignition source. 

(a) Drop test requirements. Each tank, 
or the most critical tank, must be drop- 
tested as follows: 

(1) The drop height must be at least 50 
feet. 

(2) The drop impact surface must be 
nondeforming. 

(3) The tanks must be filled with 
water to 80 percent of the normal, full 
capacity. 

(4) The tank must be enclosed in a 
surrounding structure representative of 
the installation unless it can be 
established that the surrounding 
structure is free of projections or other 
design features likely to contribute to 
rupture of the tank. 

(5) The tank must drop freely and 
impact in a horizontal position ±10*. 

(6) After the drop test, there must be 
no leakage. 

(b) Fuel tank load factors. Except for 
fuel tanks located so that tank rupture 
with fuel release to either significant 
ignition sources, such as engines, 
heaters, and auxiliary power units, or 
occupants is extremely remote, each fuel 
tank must be designed and installed to 
retain its contents under the following 
ultimate inertial load factors, acting 
alone. 

(1) For fuel tanks in the cabin: 

(i) Upward—4g. 

(ii) Forward—16g. 

(iii) Sideward—8g. 

(iv) Downward—20g. 

(2) For fuel tank located above or 
behind the crew or passenger 
compartment that, if loosened, could 


injure an occupant in an emergency 
landing: 

(i) Upward—1.5g. 

(ii) Forward—8g. 

(iii) Sideward—2g. 

(iv) Downward—4g. 

(3) For fuel tanks in other areas: 

(i) Upward—1.5g. 

(ii) Forward—4g. 

(iii) Sideward—2g. 

(iv) Downward—4g. 

(c) Fuel line self-sealing breakaway 
couplings. Self-sealing breakaway 
couplings must be installed unless 
hazardous relative motion of fuel system 
components to each other or to local 
rotorcraft structure is demonstrated to 
be extremely improbable or unless other 
means are provided. The couplings or 
equivalent devices must be installed at 
all fuel tank-to-fuel line connections, 
tank-to-tank interconnects, and at other 
points in the fuel system where local 
structural deformation could lead to 
release of fuel. 

(1) The design and construction of 
self-sealing breakaway couplings must 
incorporate the following design 
features: 

(1) The load required to separate a 
breakaway coupling must be between 25 
and 50 percent of the minimum ultimate 
failure load (ultimate strength) of the 
weakest component in the fluid-carrying 
line. The separation load must in no 
case be less than 300 pounds, regardless 
of the fluid line size. 

(ii) A breakaway coupling must 
separate whenever its ultimate load (as 
defined in paragraph (c)(l)(i) of this 
section) is applied in the failure modes 
most likely to occur. 

(iii) All breakaway couplings must 
incorporate design provisions to visually 
ascertain that the coupling is locked 
together (leak-free) and is open during 
normal installation and service. 

(iv) All breakaway couplings must 
incorporate design provisions to prevent 
uncoupling or unintended closing due to 
operational shocks, vibrations, or 
accelerations. 

(v) No breakaway coupling design 
may allow the release of fuel once the 
coupling has performed its intended 
function. 

(2) All individual breakaway 
couplings, coupling fuel feed systems, or 
equivalent means must be designed, 
tested, installed, and maintained so 
inadvertent fuel shutoff in flight is 
improbable in accordance with 

8 29.955(a) and must comply with the 
fatigue evaluation requirements of 
5 29.571 without leaking. 

(3) Alternate, equivalent means to the 
use of breakaway couplings must not 
create a survivable impact-induced load 
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on the fuel line to which it is installed 
greater than 25 to 50 percent of the 
ultimate load (strength) of the weakest 
component in the line and must comply 
with the fatigue requirements of § 29.571 
without leaking. 

(d) Frangible or deformable structural 
attachments. Unless hazardous relative 
motion of fuel tanks and fuel system 
components to local rotorcraft structure 
is demonstrated to be extremely 
improbable in an otherwise survivable 
impact, frangible or locally deformable 
attachments of fuel tanks and fuel 
system components to local rotorcraft 
structure must be used. The attachment 
of fuel tanks and fuel system 
components to local rotorcraft structure, 
whether frangible or locally deformable, 
must be designed such that its 
separation or relative local deformation 
will occur without rupture or local 
tearout of the fuel tank or fuel system 
component that will cause fuel leakage. 
The ultimate strength of frangible or 
deformable attachments must be as 
follows: 

(1) The load required to separate a 
frangible attachment from its support 
structure, or deform a locally 
deformable attachment relative to its 
support structure, must be between 25 
and 50 percent of the minimum ultimate 
load (ultimate strength) of the weakest 
component in the attached system. To 
prevent inadvertent separation or 
deformation, the load must be greater 
than 10 times the normal service loads 
at the frangible or deformable 
attachment location. In no case may the 
load be less than 300 pounds. 

(2) A frangible or locally deformable 
attachment must separate or locally 
deform as intended whenever its 
ultimate load (as defined in paragraph 
(d)(1) of this section) is applied in the * 
modes most likely to occur. 

(3) All frangible or locally deformable 
attachments must comply with the 
fatigue requirements of § 29.571. 

(e) Separation of flammable fluids 
and ignition sources. Flammable fluids 
must be located as far as practicable 
from all potential ignition sources. 
Locations to be avoided must include, 
but are not limited to, the following: 

(1) High temperature ignition sources. 

(i) Tank fillers or overboard fuel drains 
must not be located adjacent to engine 
intakes or exhausts so that flammable 
vapors could be ingested and ignited. 

(ii) Airframe-mounted fuel filters and 
valves must not be located within the 
engine compartment or adjacent to 
engine intakes or exhausts. 

(iii) Flammable fluid lines must not be 
located in any occupiable area unless 
they are shrouded or otherwise designed 
to prevent spillage and subsequent 


ignition during and immediately 
following a survivable impact. 

(iv) Flammable fluid tanks must not 
be located in or immediately adjacent to 
engine compartments, engine induction 
or exhaust areas, heaters, bleed air 
ducts, hot air-conditioning ducts, or any 
other hot surface. 

(v) Flammable fluid lines must be kept 
to a minimum in the engine 
compartment. Fluid lines must not be 
located immediately adjacent to engine 
exhaust areas, heaters, bleed air ducts, 
hot air-conditioning ducts, or any other 
hot surface. 

(vi) Flammable fluids must not be 
located where they can readily spill, 
spray, or mist onto hot surfaces or into 
engine induction or exhaust areas. 

These locations must be determined for 
each aircraft design by considering 
probable structural deformation hazards 
in relation to the flammable fluid 
systems. 

(2) Electrical ignition sources, (i) 
Flammable fluid tanks and lines must 
not be located in electrical 
compartments. 

(ii) Electrical components and wiring 
must be separated from flammable fluid 
lines and kept to a minimum in 
flammable fluid tank areas. 

(iii) Electrical components and wiring 
must not be located or routed 
immediately adjacent to flammable fluid 
lines and vent openings. 

(iv) Electrical wiring and equipment 
that are mandatory in areas where they 
are immersed in or otherwise directly 
subjected to flammable fluids and 
vapors must be hermetically sealed, 
tested in accordance with 5 29.1309, or 
otherwise protected such that ignition is 
extremely improbable. 

(v) Electrical sensor lines that 
penetrate fuel tank walls must be 
protected from abrasion or guillotine 
cutting during a survivable impact by 
use of potting, rubber plugs or grommets, 
or other equivalent means, and must be 
designed with sufficient local slack, or 
equivalent means, to prevent both the 
wires and their protective mountings 
from being cut by or tom from fuel tank 
walls by local deformation. 

(vi) Electrical wires must be designed 
with sufficient slack or equivalent 
means to accommodate structural 
deformation without creating an ignition 
source. 

(vii) Electrical wires that ore 
subjected to severe local abrasion, 
cutting or other damage during a 
survivable impact must be protected 
locally by nonconductive shields or 
shrouds. 

(viii) Electrical wires that are not 
sufficiently separated from heat or 
ignition sources to avoid potential 


contact during a survivable impact must 
be locally shrouded with a 
nonconductive Fireproof shroud. 

(3) Friction spark, chemical, and 
electrostatic ignition sources. 

Flammable fluid lines and tanks must be 
designed and located to eliminate fuel oi 
fuel vapor ignition from potential 
mechanical friction spark ignition 
sources, chemical ignition sources, and 
electrostatic ignition sources having a 
high probability of being activated or 
created during a survivable impact. 

(4) Separation of flammable fluids 
and occupiable areas. Flammable fluid 
tanks must be located as far as 
practicable from all occupiable areas. 

(5) Fuel line shielding. Areas of the 
fuel line system where the probability of 
spilled flammable fluids reaching 
potential ignition sources or occupiable 
areas is greater than extremely 
improbable (as defined by paragraph (b) 
of this section) must be shielded with 
drainable fireproof shrouds. 

(6) Firewalls. Firewalls must be 
designed to the load factor requirements 
of paragraph (b)(1) of this section 
without losing their sealing ability. 

(7) Flow diverters, (i) Drainage holes 
must be located in all flammable fluid 
tank compartments to prevent the 
accumulation of spilled flammable fluids 
within the aircraft. 

(ii) Drip fences and drainage troughs 
must be used to prevent gravity-induced 
flow of spilled fuels from reaching any 
ignition sources such as hot engine 
areas, electrical compartments, or other 
potential hot spots. 

(8) Fuel drain system. The fuel drain 
system and its attachments to the 
airframe must be designed and 
constructed, as far as practicable, to be 
crash resistant. 

(f) Other basic mechanical design 
criteria. Fuel tanks, fuel lines, electrical 
wires, and electrical devices must be 
designed and constructed, as far as 
practicable, as follows: 

(1) They must be able to withstand a 
survivable impact. 

(2) Fuel and electrical lines and 
components must be located away from 
each other, away from probable crash 
impact areas, and away from areas 
where structural deformation or large 
objects (such as engines or 
transmissions) may, by crushing or 
penetration, cause fuel spillage, create 
an electrical ignition source, or both. 

(3) Fuel and electrical lines and 
components must be located separately 
and away from areas where impact and 
severing by rotor blades during a 
survivable impact is probable. 

(4) Fuel and electrical lines and 
components must be in no danger of 
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being punctured or severed during a 
survivable impact by locally stiff 
understructure such as a collapsed 
landing gear strut. 

(5) Fuel and electrical lines and 
components must be routed separately 
in areas of maximum protection, such as 
long heavier structural members, and 
routed away from areas where 
significant damage is probable. 

(6) Fuel and electrical lines and 
components running through hazardous 
areas or directly through structure, such 
as a bulkhead, must be locally separated 
or protected from overextension, severe 
abrasion and guillotine cutting by 
frangible panels, suitable clearance, 
rubber grommets, braided armor 
shielding (which must be nonccnductive 
for electrical lines), or other equivalent 
means. 

(7) Flammable fluid lines routed 
directly to instruments, transducers, or 
other equivalent devices must be crash 
resistant, in accordance with 

9 29.1337(a)(2), to minimize leakage in 
case of line rupture induced during a 
survivable impact. 

(8) Electrical wires routed directly into 
electrical boxes or instruments must be 
designed with sufficient local slack and 
locally routed in the least probable 
damage direction and zone, or otherwise 
protected to minimize the probability of 
damage-induced arcing. 

(9) Fuel lines routed directly Into fuel 
tanks or other fuel system components 
must be locally routed in the least 
probable damage direction and zone, or 
otherwise protected, to minimize the 
probability of damage-induced fuel 
leaks. 

(g) Rigid or semirigid fuel tanks. Rigid 
or semirigid fuel tank or bladder walls 
must be impact and tear resistant. 


(h) Flexible fuel tank bladders or 
liners. If a flexible bladder or liner of 
any type is employed in any type of fuel 
tank construction, the bladder or liner 
must meet the strength and puncture 
resistance requirements of 5 29.963(b), 

10. Section 29.903 is amended by 
removing paragraph (b); by 
redesignating paragraphs (c), (d). and (e) 
as (b), (c), and (d) respectively; by 
revising redesignated paragraph (b); and 
by adding a new paragraph (e) to read 
as follows: 

§ 29.983 Fuel tanks: general. 

• * • « * 

(b) Each flexible fuel tank bladder or 
liner must be approved or shown to be 
suitable for the particular application 
and must be puncture resistant. 

Puncture resistance must be shown by 
meeting the TSO-C80, paragraph 16.0, 
requirements using a minimum puncture 
force cf 370 pounds. 
***** 

(e) Each fuel tank installed in 
personnel compartments must be 
isolated by fumeproof and fuelproof 
enclosures that are drained and vented 
to the exterior of the rotorcraft. The 
design end construction of the 
enclosures must provide necessary 
protection for the tank, must be crash 
resistant during a survivable impact in 
accordance with $ 29.952, and must be 
adequate to withstand loads and 
abrasions to be expected in personnel 
compartments. 

§ 29.887 [Amended] 

11. Section 29.967 is amended by 
removing paragraph (e). 

12. Section 29.973 is revised to read as 
follows: 


8 29.973 Fuel tank finer connection. 

(a) Each fuel tank filler connection 
must prevent the entrance of fuel into 
any part of the rotorcraft other than the 
tank itself during normal operations and 
must be crash resistant during a 
survivable impact in accordance with 

§ 29.952(c). In addition— 

(1) Each filler must be marked as 
prescribed in S 29.1557(c)(1); 

(2) Each recessed filler connection 
that can retain any appreciable quantity 
of fuel must have a drain that discharges 
clear of the entire rotorcraft; and 

(3) Each filler cap must provide a fuel- 
tight seal under the fluid pressure 
expected in normal operation and in a 
survivable impact. 

(b) Each filler cap or filler cap cover 
must warn when the cap is not fully 
locked or seated on the filler connection. 

13. Section 29.975 is amended by 
revising paragraph (a)(7) to read as 
follows: 

§ 29.975 Fuel tank vents and carburetor 
vapor vents. 

(a) * * * 

(7) The venting system must be 
designed to minimize spillage of fuel 
through the vents to an ignition source 
in the event of a rollover during landing, 
ground operations, or a survivable 
impact, unless a rollover is shown to be 
extremely improbable. 
***** 

Issued in Washington, DC. on September 
27. 199a 

Thomas E. McSweeny, 

Acting Director Aircraft Certification 
Service. 

|FR Doc. 90-23594 Filed 10-4-90; 8:45 am) 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Parts 200, 203, 221, 222, 226, 
234, and 235 

[Docket No. R-9C-1472; FR-2036-F-031 
RIN 25C2-ADG5 

Single Family Mortgage Insurance 
Programs—Criteria for Acceptability 
of Insured 10-Year Protection Plans 

agency: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Final rule. 

summary: This final rule revises the 
existing administrative criteria for 
acceptability of insured 10-year 
protection Plans (Plans) covering 
dwellings and condominium units with 
mortgages insured under the 
Department’s single family mortgage 
insurance programs. HUD acceptance of 
these Plans is a prerequisite to reduced 
inspection requirements on a property 
accepted for mortgage insurance before 
the commencement of construction. It is 
also a prerequisite to high loan-to-value 
insured Fianancing for existing one- to 
four-family dwellings that are less than 
one year old and that were not approved 
before the start of construction and 
inspected by HUD or the Department of 
Veterans Affairs. 

This Final rule follows a Notice and a 
proposed rule that described, among 
other things, the intended revision to the 
criteria related to Plan acceptability, 
requirements and limitations of a Plan, 
Plan coverage, insurance backing 
criteria, financial strength criteria and 
methods for determining a Plan’s 
obligations. (The latter two sections 
have now been removed.) 

EFFECTIVE DATE: November 6.1990. 

FOR FURTHER INFORMATION CONTACT: 
Morris E. Carter, Director, Single Family 
Development Division, room 9270, 
Department of Housing and Urban 
Development, 451 Seventh Street SW„ 
Washington, DC 20410. Telephone 
number (202) 700-2700. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: 

Information Collection Requirements 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980 
through August 31,1993, and have been 


assigned OMB control number 2502- 
0343. Public reporting burden for the 
collection of information requirements 
contained in this rule is estimated to 
include the time for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
Preamble heading, Other Matters. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Department of Housing and Urban 
Development, Rules Docket Clerk, room 
10270, 451 Seventh StTeet SW.. 
Washington, DC 20410, and to the OfFice 
of Management and Budget Paperwork 
Reduction Project (2502-0343) 
Washington, DC 20503. 

Statutory Background 

Section 310 of the Housing and 
Community Development Amendments 
of 1979 (Pub. L. 96-153) amended section 
203(b)(2) of the National Housing Act 
(NHA) to permit HUD to insure a 
mortgage with a higher loan-to-value 
ratio (i.e., in excess of 90 percent of the 
appraised property value) for existing 
single family homes less than one year 
old, where the dwelling was not 
approved for mortgage insurance before 
the beginning of construction, provided 
that “the dwelling is covered by a 
consumer protection or warranty plan 
acceptable to the Secretary and satisfies 
ail requirements which would have been 
applicable if such dwelling had been 
approved for mortgage insurance prior 
to the beginning of construction.*' 

Statutory Implementation 

The Department implemented this 
amendment in regulations at 24 CFR 
203.18(a)(2)(iii) and in HUD Handbook 
4145.1 REV-1, Architectural Processing 
and Inspections for Home Mortgage 
Insurance. Paragraph 6-1 of the 
Handbook states that only the final 
inspection of a property is required 
(usually the property is inspected at 
three separate stages of construction) if 
the HUD field office determines that the 
property will be covered by an 
acceptable Plan. 

Prior Proceedings 

The predecessors to this final rule 
were a Notice of Solicitation of Public 
Comments and a proposed rule (see 49 
FR 45075, November 14,1984 and 52 FR 
21961, June 10,1987, respectively). The 
Notice elicited eighty-four public 
comments, some of which formed the 
basis for the revisions incorporated in 


the proposed rule. The proposed rule 
itself drew twenty-four comments. 

These comments are summarized by 
subject matter below, and are followed 
by the Department’s response. 

Public Comments 

Warranty Coverage of Basement Slabs 

Several commenter9 objected to the 
proposed rule’s inclusion of basement 
concrete slabs as a warranted 
component in a Plan. The objectors 
pointed out, among other things, that 
because of the uniqueness of Colorado 
soil, extending coverage to basement 
slabs in a structural warranty would 
make these warranties prohibitively 
expensive. Revised § 203.205(d) now 
provides that basement slabs will be 
covered against damage from the first 
through the fourth year of a Plan. 

In reducing warranty coverage of 
basement slabs from ten to four years, 
the Department recognizes that 
Colorado soil conditions present a 
peculiar problem, because of the soil’s 
expansiveness, for both builders and 
homeowners. While, as the comments 
argued, full-term [i.e., 10 years) coverage 
would make warranty plans in Colorado 
excessively expensive, the Department 
believes that homeowners, nonetheless, 
must be afforded some coverage with 
respect to construction using basement 
slabs. Plan coverage for four years on 
basement slabs in designated areas 
would, in the Department’s view, give 
homeowners a fair measure of 
protection against defective 
construction, and at a reasonable cost. 
Moreover, a minimum coverage period 
of four years is consistent with the four- 
year period provided in section 518(a) of 
the National Housing Act during which 
the Secretary may, with respect to an 
insured dwelling that he “finds to have 
structural defects . . . make 
expenditures for (1) correcting such 
defects, (2) paying the claims of the 
owner of the property arising from such 
defects, or (3) acquiring title to the 
property." 

A new § 203.207, “Designated area", 
identifies the state of Colorado currently 
as the only “high risk area", i.e., an area 
“where construction practices allow 
basement slabs to be placed on 
expansive or collapsible soil.” This 
section also indicates that the Secretary 
may designate any area as a “high risk 
area." 

Financial Strength and Insurance 
Backing Criteria 

This final rule also removes proposed 
8 203.207 “Financial strength criteria'*, 

8 203.208 “Potential plan obligations", 
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and paragraphs (b) through (e) of 
§ 203.209 “Insurance backing criteria." 
Commenters contended that these 
sections, collectively would result in 
HUD's supplanting state insurance 
commissions as the regulators of 
insurance companies as well as 
duplicating A.M. Best's rating efforts. 
Further, that 5 203.208, as proposed, was 
not actuarially sound, and that the 
financial requirements and insurance 
backing mandated by these sections 
would eliminate small Plans and reduce 
competition in the insured warranty 
industry. Some commenters also argued 
that if all of proposed § 203.209 became 
effective, it would defeat the “Federal 
statutory right" of Risk Retention 
Groups to operate without “onerous 
regulation" by state insurance 
departments. 

The Department has reconsidered its 
position in light of these and similar 
comments and has determined to 
continue the existing system of 
accepting Plans that have State 
approval. This means that Plans will 
not, as a separate matter, have to satisfy 
the independent criteria formerly 
proposed in the sections referenced 
above. State approval serves the 
purpose of these now abandoned 
sections—ensuring that Plans have 
adequate Financial and insurance 
backing. Removal of these sections also 
has the incidental benefit of eliminating 
a potential administrative burden on 
both HUD and Plan issuers. This action 
means that Plan issuers will not have to 
furnish the information that would have 
been required under these now-removed 
sections and, consequently, HUD will 
not have to evaluate each submission to 
ensure compliance with the regulatory 
criteria. HUD, along with homeowners, 
is still assured of the financial 
soundness of a Plan, since Plans backed 
by insurance companies must 
demonstrate their acceptance in each 
State in which they are doing business. 
In the case of Risk Retention Groups, 
homeowners similarly are assured of 
their soundness because these groups 
also must meet specific requirements to 
be licensed by a State to do business 
before being accepted by HUD. 

Arbitration 

The argument was advanced by some 
commenters that the National 
Association of Conciliators (NAC) 
should be one of the recognized arbiters 
under the rule. The Department has 
amended the rule to provide in 
5 203.204(g) that arbitration is to be 
arranged through “a national recognized 
dispute settlement organization", 
removing the specific reference to the 
'American Arbitration Association or a 


similar body." Under the revised 
language, NAC may serve as an 
arbitrator in a dispute between a 
homeowner and a builder. 

Two commenters sought clarification 
of the relationship between the rule’s 
provision for binding arbitration in 
203.204(g) that “warranties set forth in a 
Plan must comply with the Magnuson- 
Moss Warranty—Federal Trade 
Commission Improvement Act (15 U.S.C. 
2301-2312) (Act)," and the actual 
provision in the Act regarding 
arbitration. The point of the comments 
was that the regulations implementing 
the Act provide, among other things, 
that “Decisions of the Mechanism (i.e., 
the informal dispute settlement 
procedure authorized by the Act) shall 
not be legally binding on any person." 

See 16 CFR 703.5(j). 

The reference to the Act in proposed 
§ 203.204(a) was not intended to make 
all its provisions applicable. By its 
terms, the Act speaks to warranties for 
“consumer products" defined, in part, as 
“tangible personal property." See 15 
U.S.C. 2301(1). This final rule, on the 
other hand, describes warranties on real 
property. See 3 203.200 (definition of 
“Insured ten-year protection plan"). The 
Department, nevertheless, has retained 
the reference to the Act in § 203.204(a) 
of this final rule, revising the paragraph 
to make clear that warranties set forth 
in a Plan need comply with section 
2302(a)(1) through (13) of the Act. The 
Department’s aim in adopting the cited 
subsections of section 2302 is to ensure 
that a Plan issuer would, as enunciated 
in section 2302(a), “fully and 
conspicuously disclose in simple and 
readily understood language the terms 
and conditions of such warranty" under 
its Plan. 

In this regard, a commenter sought 
HUD assurance that, where a 
homeowner chooses first to litigate a 
warranty dispute and receives an 
unfavorable verdict, the homeowner has 
foreclosed his or her right to arbitration 
of the same dispute. Another comment 
would avoid this problem by having 
HUD require a homeowner to agree in 
writing, at the time of closing, that the 
homeowner first would seek settlement 
for any claim covered under the Plan 
before resorting to litigation. 

In HUD’s view, settled legal doctrine 
would appear to prevent an 
unsuccessful litigant/homeowner from 
pursuing arbitration of the same dispute 
that had been the subject of an 
unfavorable court decision. With respect 
to the recommended means of avoiding 
this problem, because of legal and 
constitutional constraints, the 
Department may not be able to require a 


homeowner to seek settlement of a 
claim before litigating. The Department, 
nonetheless, encourages settlement and 
conciliation of disputes (and the rule 
does provide for arbitration). For the 
reason stated, thje Department will not 
adopt the commenter’s recommendation. 

A commenter sought confirmation that 
Plans could continue providing for 
arbitration which may result in 
decisions that are binding on the builder 
but not on the homeowner, unless the 
homeowner elects to accept the 
arbitrator’s decision. Insofar as the 
Department is concerned, nothing in 
5 203.204(g) prevents this result: a Plan 
may provide that the arbitrator’s award 
is binding on the builder. But as already 
noted, for constitutional and other legal 
reasons, in some jurisdictions a Plan 
may not be able to impose the same 
requirement on a homeowner, and thus 
this rule imposes no such requirement. 

The Department will not adopt this 
commenter’s suggestion that settlement 
of disputes through arbitration with 
respect to structural defects claims not 
be extended past the builder’s warranty 
[i.e., the first two years of a Plan). 
Arbitration of disputes must be an 
available recourse for the life of the Plan 
(i.e., 10 years) or, in the case of 
basement slabs in designated areas, for 
at least the life of the coverage 
mandated by this rule. 

Requirements and Limitations of a Plan 
(§203.204) 

In 5 203.204, paragraph (f) is revised in 
the final rule to state that with respect to 
claims filed by a condominium 
association, the deductible is limited to 
$250.00 per claim for each affected unit 
in the structure, not to exceed a 
maximum of $5,000.00 where the claim 
relates to the same event that affected 
several units. In addition, 5 203.204(f) 
(now subdivided into three paragraphs) 
states in paragraph (f)(2) that a Plan 
covering a condominium must provide 
the condominium association with an 
additional warranty that allows for 
claims by homeowners involving the 
common elements. (This change accords 
with the advisory to Field offices in a 
memo dated July 8,1987, under the 
subject “Single Family Development- 
Processing Directive #48.“) 

A commenter suggested that in 
§ 203.204, paragraph (i) should be 
amended to read “an executed coverage 
contract or certificate " since not all 
Plans use a contract. The Department 
will not follow this suggestion because 
the definition of “coverage contract" in 
3 203.200 is broad enough to include 
“certificate", or any “other document of 
similar purpose." The Department would 
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add here that, irrespective of the name 
used to describe the document that is 
the “coverage contract/' it does not 
diminish a Plan issuer's responsibility to 
issue a document that incorporates the 
requirements of paragraphs (i) (1) to 
(11), inclusive. The Department is less 
concerned with nomenclature in this 
regard than with the substance of the 
coverage under a Plan. 

Because of a typographical error, the 
last sentence in 5 203.204(f) was 
rendered almost unintelligible. The 
clause “when the builder performs 
corrections under the builder's 
warranty," inadvertently omitted from 
the proposed rule, is now included in the 
last sentence. That sentence now reads: 

A homeowner shall be liable for a 
deductible only if a builder defaults on 
warranty performance and the Plan issuer 
has to make the covered corrections. When 
the builder performs corrections under the 
builder’s warranty, no deductible that may be 
included in the Plan is applicable. 

A commenter argued that the 
language of $ 203.204(e), “Exclusions 
from plan coverage must not defeat 
coverage objectives,” needs 
clarification, because it suggests that 
“exclusions shall not be literally 
enforced in accordance with their plain 
meanings." The cited language simply 
means that HUD will not accept a Plan 
with exclusions that have the effect of 
swallowing up a Plan’s ostensible 
converage, so that a homeowner is left 
with, at best, an illusory “coverage 
contract." 

Also, proposed paragraph (j) has been 
removed from § 203.204 as a 
consequence of the decision not to 
include the financial strength and 
insurance backing criteria that were part 
of the proposed rule. This change means 
that proposed $ 203.204(k) is 
redesignated 8 203.204(j) in this final 
rule. 

The revision to paragraph (b) of 
S 203.204, adding “the Plan issuer must 
give irrevocable coverage," is intended 
to insure that if the builder is unable, at 
the time of settlement, to provide Plan 
coverage (e.g., the builder may be 
unable to meet its financial obligations 
to the Plan issuer and, thus, the Plan 
issuer refuses to issue Plan coverage 
through the builder), that the Plan issuer, 
nonetheless, still must provide Plan 
coverage to the homeowner. 

Definitions 

The Department declines to adopt the 
suggestion of a few commenters to 
revise the definition of “Coverage 
contract" in 8 203.200, to state that 
coverage under a Plan may commence 
“at the time of closing/final settlement 
or occupancy by the owner (whichever 


occurs first)." (Emphasis added.) To the 
extent an “occupant" does not have title 
to the property, the coverage contract 
should not go into effect. Coverage, in 
HUD’s view, should begin only at the 
time of settlement. Similarly. HUD 
rejects the suggestion that coverage 
should begin from the date of settlement 
in those cases where settlement occurs 
before construction is complete. There is 
the question of the potential for 
disagreement among the interested 
parties for determining responsibility for 
problems that may arise in those areas 
of the home that were built after Plan 
coverage began. Arguably, § 203.202(a) 
may make this possibility moot. 
However, the Department sees little 
reason for introducing a provision in the 
rule that may unnecessarily implicate 
5 203.202(a). 

A commenter urged HUD to adopt the 
commenter’8 definition of ’structural 
defect." The Department has revised the 
definition (see § 203.200), incorporating 
some of the recommended language of 
the comment. In seeking a redefinition of 
the term “structural defect", the 
commenter also pressed the Department 
to delete the proposed rule’s 
exclusionary language because it refers 
to “documents which are ourside the 
proposed rule [i.e., the reference to 
'homeowner's casualty insurance 
policy’]." Instead, the commenter would 
have HUD substitute exclusionary 
langage that purports to identify every 
possible casualty that may be covered 
under a homeowner’s casualty 
insurance policy. In the commenter’s 
view, such a substitution “sets out more 
specifically those exclusions typically 
mentioned in homeowners’ policies and, 
at the same time, is consistent with the 
specific exclusions listed in [its] Plan 
and othersf]." 

The Department is not persuaded that 
a putatively exhaustive listing (which 
may be unfairly construed as exclusive) 
would improve the soundness of the 
definition. For this reason, the revised 
definition in this final rule states only 
that the term "structural defect" 
“excludes damage covered by a 
homeowner’s casualty insurance 
policy." 

In the definition of “construction 
deficiencies," the word “unsightliness" 
has been deleted, at the urging of a few 
commenters. The Department agrees 
that the use of the word “unsightliness" 
may have introduced a level of 
subjectivity that could have generated 
unwelcome disputes between a 
homeowner and a Plan. The Department 
will follow a commenter's 
recommendation to substitute “which" 
for “or that" in the first sentence of the 
definition of “construction deficiencies." 


This substitution clarifies that it is only 
defects that can result in the “imparied 
functioning of [a] dwelling" that will be 
considered "construction deficiencies." 

With the removal of proposed 
§§ 203.207 and .208, and 8 203.209(b) 
through (e). certain defined terms in 
8 203.200 are now redundant and have 
been removed. No longer defined in the 
final rule are “multiple-line" and 
“single-line insurance company", 

“policy year", and “unencumbered 
financial resources". The definition of 
“Risk Retention Group" has been 
removed, but the statutory citation to 
the definition is retained in the defined 
term, “insured ten-year protection plan". 
See 8 203.200. 

State Insurance Guaranty Funds 

Two commenters took issue with the 
provision in 8 203.203(c)(2) with respect 
to State Insurance Guaranty Funds. 
These commenters urged HUD to 
recognize such Funds. Nothing in 
8 203.203(c)(2) disqualifies a State 
Insurance Guaranty Fund. This 
provision is intended to ensure that such 
a Fund, acting as an insurer or guarantor 
of a Plan, is held to the same standards 
of responsibility and liability as a 
private insurer backing a Plan. 

Plan Acceptability (§203.202) 

With respect to 8 203.202(d), HUD 
agrees with the comment that 
mandatory changes required by other 
laws [e.g., the Liability Risk Retention 
Act) should not require HUD’s 
preapproval before adoption by a Plan. 
Appropriate language has been added to 
8 203.202(d) of this final rule to reflect 
this position. 

In this connection, another commenter 
urged HUD that with respect to 
8 203.202(d), prior approval of Plan 
provisions should be limited to material 
or substantive changes, not to any 
change (including “housekeeping" 
revisions), to avoid the “substantial 
administrative burden" on both Plans 
and HUD that such a “literal 
interpretation" may cause. 

The Department believes that the 
potential administrative burden feared 
by the commenter has been virtually 
eliminated by the removal of proposed 
§8 203.207 and 203.208. and 8 203.209(b) 
through (e). These sections had 
contained fairly detailed and fixed 
evaluative criteria, and it was here that 
the Department was particularly 
concerned that it be apprised of any 
changes. Arguably. 8 203.202(d) still may 
require prior notification to HUD of 
what the commenter may consider 
insubstantial changes. Nonetheless, the 
Department will not adopt the 
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commenter’s recommendation, since it 
may open the door to unauthorized 
changes that could result in the 
diminution of a homeowner’s coverage. 

A commenter urged that the grace 
period under $ 203.202(f) be increased 
from the proposed six months to twelve 
months, because of possible problems 
associated with a Plan issuer’s finding a 
willing insurance company to back the 
Plan under the proposed provisions. The 
final rule extends the grace period to 
nine months. HUD believes this period 
to be fair and adequate, particularly 
since the removal of proposed $ 203.207, 
§ 203.208, and most of $ 203.209 has 
eliminated the possible time-consuming 
requirements alluded to by the 
commenter. 

Section 203.202(e) now provides that 
an applicant may appeal an adverse 
determination to the Assistant Secretary 
for Housing. This responds to a 
commenter’s call for a “review board in 
the event a Plan takes exception with 
HUD’s position.” 

A commenter asked whose 
regulations [i.e. t the State's or HUD’s) 
would prevail in a jurisdiction that 
regulates the operation of warranty 
companies where a “HUD-sponsored 
[sic] home is built.” Typically, HUD 
regulations would prevail because the 
mortgage on the home would be insured 
by HUD. However, if a State’s 
requirements were more stringent that 
HUD’s. the Plan would be obligated to 
comply with the State’s requirements 
because, in the first instance, the Plan 
could not get HUD recognition if it was 
not approved by a State. 

A commenter questioned the need for 
sanctions in § 203.202(b) beyond HUD’s 
right to terminate its acceptance of a 
Plan. The Department reserves the right 
to take such action as is provided for in 
24 CFR Part 24 “for the protection of the 
public interest including the deterrence 
of irresponsible conduct in Department 
programs, . . . [thus] entities may be 
excluded from participation in HUD 
programs, and from contracts and 
subcontracts throughout the Executive 

Branch..See 24 CFR 24.1. The 

Department also notes that under 24 
CFR 24.3(a)(2) ”[P]articipants in the 
loan, loan guarantee, or coinsurance 
programs * * * and those in business 
relationships with such participants in 
connection with such programs are also 
subject to the provisions of [part 24], 
whether or not their participation 
involves the actual receipt of Federal 
funds.” (Emphasis added.) Clearly, Plan 
issuers have a “business relationship” 
with builders who are “participants in 
connection with” the insurance 
programs, thus making Plan issuers 
“subject to the provisions of Part 24, 


notwithstanding that they may not be in 
“actual receipt of Federal funds.” 

A commenter advised that not all Plan 
issuers have a “third-party 
responsibility”, i,e., builder fails. Plan 
fails, then insurer responsibility is 
triggered. According to the comment, 
some Plans insure homeowners directly, 
so that if the builder fails then the 
insurer responds immediately. Nothing 
in the rule prevents the described type 
of arrangement If a Plan issuer is an 
insurance company (/.a., the company is 
not merely the insurance backer with 
secondary liability, but is the principal 
with primary liability), on the builder’s 
failure to honor the “coverage contract”, 
the insurance company is obligated 
under this rule to step in and make the 
homeowner whole, or satisfactorily 
resolve the homeowner’s claim in 
accordance with the terms of the Plan. 

A few commenters suggested 
removing the phrase “for any reason” in 
§ 203.202(a) and, as proposed by one of 
the commenters, substituting “unwilling 
and unable”. The Department believes 
that the rule should retain this phrase, 
as it argued previously, to ensure that 
homeowners receive prompt service 
under the Plan. Homeowners should not 
suffer undue delay in having a problem 
corrected—a possibility that is always 
present in the use of less categorical 
language, with its implication of less 
than absolute responsibility by the 
builder or Plan issuer for correcting 
covered deficiencies or defects. In short, 
this phrase is intended to ensure that 
among the four possible parties that may 
be affected by a claim under a Plan, i.e. t 
homeowner, builder, Plan issuer, and 
insurance backer, the homeowner 
should be the last affected. The 
Department would add that this 
language is not to be interpreted as 
giving a homeowner license to make 
irresponsible or unjust demands, since it 
may properly be invoked only for failure 
to correct deficiencies or defects, as 
defined in the rule. See $ 203.200. 

A new paragraph (g) is added to 
S 203.202, requiring annual 
recertification by a Plan issuer that its 
insurance backer is still approved by the 
state insurance commisssion in each 
state in which the Plan is offered. The 
Department has added this requirement 
to ensure the financial integrity of Plans 
during their “off-year” before they apply 
for acceptance renewal. 

Plan Coverage (§203.205) 

Section 203.205 has been revised to 
accommodate changes made in other 
sections. Paragraph (a) now indicates 
that Plan coverage must take effect at 
the time of closing or settlement, 
reflecting the changed definition of 


“Coverage contract” in $ 203.200. 
Paragraph (b) now states that a Plan 
must provide for a warranty, during the 
first year of coverage, against defects in 
workmanship and materials because of 
non-compliance “with standards of 
quality, as measured by acceptable 
trade practices.” Coverage against 
defects in systems such as electrical, 
mechanical, eta now must extend 
through the second year, not terminate 
after one year. 

Paragraph (e) specifies that structural 
defects must be covered for the life of 
the Plan, except that as provided in 
paragraph (d) (and discussed earlier) 
basement slabs may be covered for no 
fewer than four years in designated 
areas. 

New paragraph (f) reaffirms the 
requirement in the proposed rule that a 
“Plan must provide insurance coverage 
for builder default on any warranty 
obligation.” 

Performance Standards (§ 203.206) 

The Department was asked in a 
comment to elaborate on the standards 
that it would use to determine the 
acceptability of minimum quality and 
performance standards, since § 203.200 
was not specific enough. Section 203.206 
states that “A Plan may contain housing 
performance standards * * * If a Plan 
contains such standards, they must be 
acceptable to the Secretary.” This 
section is deliberately drawn in a non- 
prescriptive fashion to allow Plans 
maximum freedom in setting standards. 
HUD, however, consistent with its 
oversight functions and responsibility to 
protect the HUD insurance funds, 
reserves the right, after examining such 
standards, to declare them not “fair, 
reasonable, and consistent with the 
intent of the Plan, including Plan 
coverage under { 203.205.” This requires 
an objective determination on the part 
of the Secretary, based on the standards 
or criteria to be found in the Plan itself, 
not, to repeat, prescribed by HUD. In 
short, in response to this and similar 
comments, the Department will allow 
Plans the freedom to set “standards”; it 
is HUD’s responsibility, however, to 
ensure the fairness of these standards 
and that Plans comply with them. 

Miscellaneous 

Proposed 5 203.209 “Insurance 
backing criteria” is now redesignated 
5 203.208, with the removal of the 
section on “Potential plan obligations” 
(formerly S 203.208). And, as indicated 
above, new S 203.207, “Designated 
area”, replaces proposed § 203.207, 
“Financial strength criteria”. 
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A new § 203.209, “Payments under a 
Plan”, is added to provide that when a 
Plan issuer or insurance backer elects to 
compensate a homeowner for damage 
suffered by the homeowner’s property in 
lieu of the Plan issuer’s making the 
repairs, such compensation must be 
made jointly to the mortgagee and the 
homeowner. If the homeowner elects not 
to repair the damaged property, the 
mortgagee is obligated to apply the 
compensation to reduce the mortgage 
debt. 

This provision is intended to ensure 


that any payments made under a Plan 
benefit the covered property either by 
reduction of the mortgage debt or by 
repair to the damaged portion of the 
property. 

Section 200.163(b)(5)(x) and 
§ 200.164(d) have been revised by 
removing the language “the mortgagee 
must use a HUD-approved architect, 
engineer, or construction analyst to 
certify” and substituting therefor “a 
builder certification is required.” This 
change accords with present practice. 


See Handbook 4145.1 REV-1, Para. 6- 
3.A.5. 

Other Matters 

The collection of information 
requirements contained in this rule have 
been approved by OMB under section 
3504(h) of the Paperwork Reduction Act 
of 1980. Sections 203.202 and 203.208 
have been determined by the 
Department to contain collection of 
information requirements. Information 
on these requirements is provided as 
follows: 


Description of information collection 

Section of 

24 CFR 
affected 

Number of 
respondents 

Number of 
responses 
per 

respondent 

Total annual 
responses 

Hours per 
response 

Total hours 

Plan Acceptability Submission Requirements ... 

203.202 

2 

1 

2 

100 

200 

Plan Acceptance Renewal Requirements. 

203.202(c) 

8 

1 

8 

4 

32 

State Acceptance Submission Requirements ......... 

Total Annual Burden Hours ........... 

203.208(a) 

25 

1 

25 

4 

100 

332 








A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Department of Housing and 
Urban Development, room 10276, 451 
Seventh Street, SW., Washington, DC 
20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with 5 U.S.C. 605(b) 

(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule 
protects homeowners who receive Plan 
coverage that guarantees correction of 
construction problems, but it imposes no 


financial requirement that qualified and 
reputable Plan providers are not already 
meeting. 

Executive Order 12606, the Family 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, the Family , has determined 
that this rule does not have potential 
significant impact on family formation, 
maintenance, and general well-being, 
and, therefore, is not subject to review 
under the Order. The rule ensures that 
owners of certain HUD-insured homes 
are protected in the event that their 
homes are damaged. 

Executive Order 12612, Federalism 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism , has 
determined that this rule does not have 
substantial, direct effects on states, on 
their political subdivisions, or on their 
relationship with the Federal 
government, or on the distribution of 
power and responsibilities between 
them and other levels of government. 
The rule merely codifies and updates 
provisions relating to 10-year protection 
plans, it has no effect on the 
relationships among different 
governments. Indeed, insofar as there is 
State regulation of certain functions or 
entities [e.g., insurance companies, 
Plans), this rule defers to the State 
authority responsible for the regulatory 
function or for enforcement of the State 
law. In some circumstances, HUD- 
imposed warranty requirements might 
be more stringent than those imposed by 
State law. However, no preemption of 


State law is suggested by such a 
circumstance. 

This rule was listed as item number 
1171 in the Department’s Semiannual 
Agenda of Regulations published on 
April 23,1990 (55 FR 16226,16246) under 
Executive Order 12291 and the 
Regulatory Flexibility' Act. 

The Catalog of Federal Domestic 
Assistance program numbers are 14.108, 
14.117,14.120,14.133,14.140,14.165, 
14.166. 

List of Subjects 

24 CFR Part 200 

Administrative practice and 
procedure; Claims; Equal employment 
opportunity; Fair housing; Housing 
standards; Loan programs—housing and 
community development; Mortgage 
insurance; Organization and functions 
(Government agencies); Reporting and 
recordkeeping requirements; Minimum 
property standards; Incorporation by 
reference. 

24 CFR Part 203 

Home improvement; Loan programs— 
housing and community development; 
Mortgage insurance; Solar energy. 

24 CFR Part 221 

Condominiums; Low and moderate 
income housing; Mortgage insurance; 
Displaced families; Single family 
housing; Projects; Cooperatives. 

24 CFR Part 222 

Condominiums; Military personnel; 
Mortgage insurance. 
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24 CFR Part 226 

Government employees; Mortgage 
insurance; Single family housing. 

24 CFR Part 234 

Condominiums; Mortgage insurance; 
Homeownership; Projects; Unit. 

24 CFR Part 235 

Condominiums; Cooperatives; Low 
and moderate income housing; Mortgage 
insurance; Homeownership; Grant 
programs—housing and community 
development. 

Accordingly, the Department amends 
24 CFR parts 200, 203, 221, 222, 220, 234, 
and 235 as follows; 

PART 200—INTRODUCTION 

1. The authority citation for part 200 
continues to read as follows: 

Authority: Secs. 2, 211, and 807, National 
Housing Act (12 U.S.C. 1703,1715b and 1748f); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)); subpart 
G is also issued under sec. 214, Housing and 
Community Development Act of 1980, as 
amended by sec. 329, Housing and 
Community Development Amendments of 
1981 (42 U.S.C. 1436a). 

2. In § 200.163, paragraph (b)(5)(x) is 
revised to read as follows: 

§ 200.163 Direct endorsement. 

• * * * * 

(b) 

(5) * * * 

(x) For proposed construction, where 
the mortgagee does not obtain a VA 
CRV, VA MCRV, HUD conditional 
commitment, HUD master conditional 
commitment, or have evidence that the 
property is covered by a consumer 
protection or warranty plan, or the plans 
and specifications are not submitted for 
HUD’S prior approval, a builder 
certification is required that the plans 
and specifications comply with the 
applicable property standards. After 
August 6,1991, if the builder obtains a 
consumer protection or warranty plan, 
the Plan must meet the requirements of 
SS 203.200—203.209 of this chapter. 

3. In 5 200.164. paragraph (d) is 
revised to read as follows: 

§ 200.164 Approval of direct endorsement 
mortgagees, 

***** 

(d) To be approved for participation in 
the Direct Endorsement program, the 
mortgagee must have on its permanent 
staff an underwriter approved by the 
Department for participation in the 
program and authorized by the 
mortgagee to bind it on matters 
involving the origination of mortgage 
loans under the program. The technical 
staff that the mortgagee uses in the 


Direct Endorsement program (including 
appraisers, construction analysts, 
inspectors, mortgage credit examiners, 
architects, and engineers) must also be 
approved by the Department. The 
technical staff may be employees of the 
mortgagee or may be hired on a fee 
basis from a HUD panel. A mortgagee 
that has a financial interest in, owns, is 
owned by, or is affiliated with a 
building/selling entity, may originate 
and process mortgages for this entity 
under the Direct Endorsement program, 
only if the property appraisals and 
inspections are done by independent 
appraisers and inspectors approved and 
assigned by the Department, rather than 
by appraisers or inspectors on the staff 
of the mortgagee. For proposed 
construction, where the mortgagee does 
not obtain a VA CRV. VA MCRV. HUD 
conditional commitment, HUD master 
conditional commitment, or have 
evidence that the property is covered by 
a consumer protection or warranty plan, 
or the plans and specifications are not 
submitted for HUD’s prior approval, a 
builder certification is required that the 
plans and specifications meet the 
applicable standards. After August 6, 
1991, if the mortgagee obtains a 
warranty plan, the Plan must meet the 
requirements of § § 203.200—203.209 of 
this chapter. 

PART 203—MUTUAL MORTGAGEE 
INSURANCE AND REHABILITATION 
LOANS 

4. The authority citation for part 203 
continues to read as follows: 

Authority: Secs. 203, 211, National Housing 
Act (12 U.S.C. 1709.1715b); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). In 
addition, subpart C also is issued under sec. 
230, National Housing Act (12 U.S.C. 1715u). 

5. In § 203.18, paragraph (a)(2)(iii) is 
revised to read as follows: 

§ 203.18 Maximum mortgage amounts. 


(iii) Is covered by a consumer 
protection or warranty plan acceptable 
to the Secretary and satisfies all 
requirements that would have been 
applicable if such dwelling had been 
approved for mortgage insurance before 
the beginning of construction. After 
August 6,1991, any consumer protection 
or warranty plan must meet the 
requirements of § 5 203.200—203.209 of 
this chapter. 

***** 

6. Part 203, subpart A, is amended by 
adding a new undesignated center 
heading and by adding new §5 203.200 
through 203.209, to read as follows: 


Insured Ten-Year Protection Plans 
(Plan) 

§ 203.200 Definitions. 

As used in $ 203.201 through § 203.209, 
the following terms shall have the 
meaning indicated: 

Coverage contract means a warranty 
certificate, insurance policy, or other 
document of similar purpose (including 
any endorsements), delivered to the 
homeowner at the time of closing or 
settlement which is issued by a State, a 
builder, a warranty company, or an 
insurance company and which defines 
the terms and conditions under which a 
Plan will provide warranty coverage of 
the covered property. 

Construction deficiencies are defects 
(not of a structural nature) in a dwelling 
covered by an insured ten-year 
protection plan that are attributable to 
poor workmanship or to the use of 
inferior materials which result in the 
impaired functioning of the dwelling or 
some part thereof. Defects resulting from 
homeowner abuse or from normal wear 
and tear are not considered construction 
deficiencies. 

Insurance backing (or insurance 
backer) means the direct insurance or 
reinsurance of potential Plan obligations 
by one or more insurance companies. 

Insured ten-year protection plan or 
Plan means an agreement between a 
homeowner and a Plan issuer which, 
among other things, contains warranties 
regarding the construction and 
structural integrity of the homeowner’s 
one- to four-family dwelling covered by 
an FHA-insured mortgage. A Plan issuer 
may be a State, an insurance company, 
a warranty company, a Risk Retention 
Group as defined in 15 U.S.C. 
39Gla(4)(AHH) (Supp. IV 1966), a 
builder, or by any other HUD-approved 
entity with the required insurance 
backing. A Plan must specify in its 
coverage contract the obligations and 
duties of the Plan issuer to the 
homeowner (or to the homeowner’s 
successor in interest) with respect to the 
warranties covering the dwelling. 

Plumbing means all components of 
piped on-site gas, fluid, or fluid-based 
systems that are not separately covered 
by manufacturers’ warranties, and 
includes any on-site water supply or 
sewage disposal systems. 

State includes the several States, 
Puerto Rico, the District of Columbia, 
Guam, the Trust Territory of the Pacific 
Islands, American Samoa, and the 
Virgin Islands. 

Structural defect is actual physical 
damage to the designated load-bearing 
portions of a home caused by failure of 
such load-bearing portions that affects 
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their load-bearing functions to the 
extent that the home becomes unsafe, 
unsanitary, or otherwise uniivable. 
Load-bearing components for the 
purpose of defining structural defects 
are defined as follows: Footing and 
foundation systems; beams; girders; 
lintels; columns; load-bearing walls and 
partitions; roof framing systems; and 
floor systems, including basement slabs 
in homes constructed in designated 
areas (see § 203.207) containing 
expansive or collapsible soils. Damage 
to the following nonload-bearing 
portions of the home is not considered a 
structural defect: Roofing; drywell and 
plaster, exterior siding; brick, stone, or 
stucco veneer; floor covering material; 
wall tile and other wall coverings; 
nonload-bearing walls and partitions; 
concrete floors in attached garages; 
electrical; plumbing, heating, cooling 
and ventilation systems; appliances, 
fixtures Bnd items of equipment; paint; 
doors and windows; trim, cabinets, 
hardware, and insulation. Repair of a 
structural defect is limited to: 

(1) The repair of damage to designated 
load-bearing portions of the home which 
is necessary to restore their load- 
bearing ability; 

(2) The repair of designated non-load- 
bearing portions, items or systems of the 
home, damaged by the structural defect, 
which make the home unsafe, 
unsanitary or otherwise uniivable (such 
as the repair of inoperable windows, 
doors and the restoration of 
functionality of damaged electrical, 
plumbing, heating, cooling, and 
ventilating systems); and 

(3) The repair and cosmetic correction 
of only those surfaces, finishes and 
coverings, original with the home, 
damaged by the structural defect, or 
which require removal and replacement 
attendant to repair of the structural 
defect, or to repair other damage 
directly attributable to the structural 
defect It is the intent of this section to 
ensure the repair of a covered home to a 
condition approximately the condition 
just prior to the defect, not to a like new 
condition. It does not require refinishing 
of all interior or exterior surfaces if only 
one or two surfaces are damaged. It 
does not cover personal property items, 
not a part of the structure, which are 
damaged by the defect or as a result of 
the defect. It excludes damage covered 
by a homeowner's casualty insurance 
policy. 

Warranty company is an insurance 
company or other entity that provides 
insurance backing for an insured ten- 
year protection plan which, if the Plan 
issuer fails to meet its obligations to a 
covered homeowner, will assume the 
obligations and perform in accordance 


with the Plan’s coverage contract with 
the homeowner. 

$203,201 Scope. 

Effective August 6 , 1991, the 
provisions and requirements set forth in 
$ 203.202 through $ 203.209 apply to one- 
to four-family dwellings covered by 
HUD mortgage insurance (including 
family units in a condominium where 
the units are insured under subpart A of 
part 234 of this chapter). 

§ 203.202 Plan acceptability and 
acceptance renewed criteria—general. 

(a) For a Plan to be acceptable to 
HUD, it must assure that: 

(1) If a builder, for any reason, fails to 
correct structural defects or construction 
deficiencies in a property covered by an 
insured 10-year protection Plan during 
the term of any warranty offered by the 
builder on the property, the Plan issuer 
will effect the corrections in accordance 
with the terms cf the Plan; and 

(2) If a Plan issuer, for any reason, 
fails to effect correction of these 
deficiencies or defects, or otherwise 
fails to honor the terms of its coverage, 
its insurance backer or, if the Plan issuer 
is an insurance company, the insurance 
company itself, will effect the 
corrections or otherwise honor the terms 
of the Plan. 

(b) In evaluating applications for 
renewal of Plan acceptance, HUD will 
take into consideration such reliable 
evidence as is made available to the 
Department of a Plan issuer’s failure to 
fulfill its obligations. Where HUD has 
credible evidence of o Plan issuer’s 
failure to correct covered homeowner 
problems, or there are justifiable 
homeowner complaints about untimely 
problem resolution by a Plan issuer, 

HUD will consider this as cause for 
termination of a Plan’s acceptance and 
as grounds for initiation of sanctions 
against a Plan issuer or insurance 
backer in accordance with 24 CFR part 
24. If HUD proposes to terminate a 
Plan’s acceptance, the issuer of the Plan 
will be advised of the reason therefor, 
and the procedural safeguards of 24 CFR 
part 24 will apply. 

(c) Unless renewed. Plan acceptance 
by HUD expires automatically on the 
second anniversary date of acceptance. 
The Plan issuer must apply for 
acceptance renewal at least two months, 
but no more than three months, in 
advance of expiration to avoid 
automatic acceptance termination. Prior 
acceptance of a Plan will be continued 
beyond the date of automatic 
acceptance termination only by a 
written notification to the Plan issuer 
and only if the delay is caused by a lack 
of timely HUD processing of a renewal 


application. HUD will not extend the 
expiration date of a prior Plan 
acceptance if the Plan issuer has 
negligently provided incomplete 
information with its renewal 
application. 

(d) After a Plan has been accepted by 
HUD, there shall be no change in, or 
modification to, its provisions, or in its 
insurance backers or insurance 
contract(s). without prior written HUD 
acceptance of such change or 
modification, except that changes 
mandated by other applicable laws may 
not require HUD's prior approval. A 
violation of this condition may be cause 
for termination of a Plan’s acceptance, 
and may be grounds for initiation of 
sanctions against the Plan issuer in 
accordance with 24 CFR part 24. Insofar 
as practicable, HUD will respond to a 
Plan issuer’s request for acceptance of a 
change within 30 days of receipt of the 
request Plan acceptance by HUD will 
be for a two-year period. 

(e) Requests for initial HUD 
acceptance or renewal of acceptance of 
a Plan should be made to the Deputy 
Assistant Secretary for Single Family 
Housing, Department of Housing and 
Urban Development 451 Seventh Street, 
SW.. Washington, DC 20410. Requests 
must be accompanied by information 
and documentation evidencing Plan 
compliance with § 203.204. Acceptability 
of Plans will be determined by the 
Deputy Assistant Secretary for Single 
Family Housing who will notify 
applicants of his or her determination. If 
a Plan is rejected, the applicant will be 
advised of the reason for rejection. The 
applicant may appeal the rejection to 
the Assistant Secretary for Housing, at 
the above address, stating specifically 
why the Plan should be approved. The 
Assistant Secretary (whose decision is 
final) will, within a reasonable time, 
advise the applicant whether the 
rejection will be upheld or reversed. 
Each HUD field office will be advised of 
Plans determined to be acceptable, or 
Plans that have been rejected. 

(f) Existing Plans will be allowed a 
grace period of 9 months commencing 
from November 0,1990 to make the 
necessary adjustments to comply with 
the provisions and requirements of 

$ 203.200 to $ 203.209. 

(g) Each Plan issuer must submit a 
written certification addressed to the 
Deputy Assistant Secretary for Single 
Family Housing, 451 Seventh Street, 

SW., Washington, DC 20410, no later 
than three weeks before the anniversary 
date of the Plan’s acceptance by HUD, 
that the insurance company backing its 
Plan is still an insurance carrier 
approved by the State insurance 
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commission (or the equivalent entity) in 
each jurisdiction in which the Plan is 
offered, or is still a Risk Retention 
Group meeting the criteria of § 203.208 
of this part. 

(The information collection requirements 
were approved by the Office of Management 
and Budget under control number 2502-0343) 

§ 203.203 Issuance and nature of Insured 
10-year protection plans. 

(a) Plans may be issued: 

(1) By a builder, warranty company, 
insurance company, or Risk Retention 
Group (see 15 U.S.C. 3901a(4)(AHH) 
(Supp. IV 1986); or 

(2) By a State that guarantees the 
builder’s performance and the State’s 
continuing financial backing throughout 
the Plan's coverage period. 

(b) All Plans must have insurance 
backing unless backed by the full faith 
and credit of a State. 

(c) (1) Plans backed by the full faith 
and credit of a State must be in 
compliance with 5 203.200 through 

§ 203.202, § 203.204 through § 203.206, 
and S 203.209 to be acceptable to HUD. 
HUD will evaluate these Plans to ensure 
their compliance with these sections. 

(2) HUD will not accept Plans backed 
by a State agency or a State insurance 
guaranty fund unless HUD is assured 
that the full faith and credit of the State 
is pledged to satisfy any and all 
obligations of the State agency or 
guaranty fund that may arise in 
connection with its financial backing of 
a Plan. 

(d) The functions of a Plan issuer and 
an insurance backer may be performed 
by a single corporate entity. 

§ 203.204 Requirements and limitations of 
a plan. 

In addition to complying with the 
criteria set out in § 203.202 and 
5 203.205, for a Plan to be acceptable to 
HUD, it must meet the following 
requirements: 

(a) A Plan must assure timely 
resolution of homeowners’ complaints or 
claims covered under $ 203.205. 
Warranties set forth in a Plan must 
comply with section 2301(a)(1)—(13) of 
the Magnuson-Mass Warranty—Federal 
Trade Commission Improvement Act (15 
U.S.C. 2301-2312) along with the 
requirements and criteria set out in this 
section. 

(b) The entire cost to the homeowner 
for Plan coverage must be prepaid by 
the builder, or the Plan issuer must give 
irrevocable coverage, at the time of 
settlement. In the case of optional 
coverage beyond the coverage required 
under § 203.205, the cost for the optional 
coverage may be paid by either the 
builder or the homeowner. 


(c) Unexpired Plan coverage must be 
automatically transferred, without 
additional cost, to subsequent 
homeowners. 

(d) Issued Plan coverage must be 
noncancellable by a Plan issuer or by its 
insurance backer(s). 

(e) Exclusions from Plan coverage 
must not defeat coverage objectives 
stated in $ 203.202 and § 203.205 and 
must permit normal homeowner use of 
the covered property, including normal 
maintenance and emergency property 
protection measures. 

(f) Unless prohibited by applicable 
law, Plans must, at a minimum, stipulate 
that all homeowner complaints covered 
by a Plan, including those regarding 
construction deficiencies and structural 
defects claims, will be settled in the 
amount of their actual cost to correct or 
for the original sales price of the 
property, whichever is the lesser, 
subject to a deductible not to exceed a 
total of $250 for all claims filed by a 
homeowner during the first two years of 
coverage and not to exceed a maximum 
of $250 per claim during the third 
through the tenth year of coverage. 

(1) In the case of claims filed by a 
condominium association, the 
deductible is limited to $250.00 per claim 
for each affected unit in the structure, 
not to exceed a maximum of $5,000.00 
where the claim relates to the same 
event that affected several units. 
Recurrent claims for structural defects 
occasioned by a common cause shall be 
subject to the payment of no more than 
one deductible. In addition, a Plan 
covering a condominium must provide 
the condominium association with an 
additional warranty that allows for 
claims by homeowners involving the 
common elements of the building. 

(2) A homeowner shall be liable for a 
deductible only if a builder defaults on 
warranty performance and the Plan 
issuer has to make the covered 
corrections. When the builder performs 
corrections under the builder’s 
warranty, no deductible that may be 
included in the Plan is applicable. 

(g) In the event of any dispute 
regarding a homeowner complaint or 
structural defect claim, Plans must, 
unless prohibited by applicable law, 
provide for binding arbitration 
proceedings arranged through a 
nationally recognized dispute settlement 
organization. The sharing of arbitration 
charges shall be as determined by the 
Plan. A Plan must contain prearbitration 
conciliation provisions at no cost to the 
homeowner, or provision for judicial 
resolution of disputes, but arbitration, 
which must be available to a 
homeowner during the entire term of the 


coverage contract, must be an assured 
recourse for a dissatisfied homeowner. 

(h) Where a State has a home 
protection act or other statutes or 
regulations that require its approval of 
Plans, a Plan issuer must demonstrate 
such approval to HUD as an additional 
prerequisite to HUD acceptance. 

(i) A Plan issuer must provide 
homeowners an executed coverage 
contract clearly describing— 

(1) The identity of the property 
covered; 

(2) The time at which coverage begins; 

(3) The maximum amount of Plan 
liability; 

(4) Noncancellability of the coverage 
contract by the Plan or its insurance 
backers; 

(5) No-cost transferability of 
unexpired coverage to successors in 
title; 

(6) The property coverage provided; 

(7) Any exclusions from coverage; 

(8) Performance standards for 
resolving homeowner complaints and 
claims (if standards for complaint and 
claim adjustment are promulgated as 
part of a Plan); 

(9) Dispute settlement procedures; 

(10) The names, addresses, and 
telephone numbers of the Plan issuer 
and its insurance backers; and 

(11) When, to whom, under what 
conditions, and to what address 
homeowners should submit any 
construction deficiency complaints or 
structural defects claims. 

(j) Plans will not be required to 
warrant that a covered property 
complies with: 

(1) Original dwelling plans and 
specifications; 

(2) Applicable building codes; or 

(3) Specific terms of a homeowner’s 
contract to purchase a property. 

§ 203.205 Plan coverage. 

(a) Plan coverage must take effect at 
closing or settlement following the 
initial sale of the property to the 
homeowner. 

(b) During the first year of coverage, a 
Plan must provide for a warranty 
against defects in workmanship and 
materials resulting from the failure of 
the covered property to comply with 
standards of quality as measured by 
acceptable trade practices, as well as 
correct the problems with, or restore the 
reliable function of, appliances and 
equipment damaged during installation 
or improperly installed by the builder. 
The plan must also cover structural 
defects as defined in $ 203.200. 

(c) During the first and second year of 
coverage, a Plan must provide a 
warranty against defects in the wiring, 
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piping and ductwork in the electrical, 
plumbing, heating, cooling, ventilating, 
and mechanical systems. 

(d) Basement slabs in designated areas 
must be covered by a warranty in the 
Plan against damage from the first 
through the fourth year. 

(e) From the first through the tenth 
year, structural defect (as defined in 
5 203.200), except as provided in 
paragraph (d) of this section, must be 
covered by a warranty in the Plan. 

(f) A Plan must provide insurance 
coverage for builder default on any 
warranty obligation. 

The coverage described in paragraph (b) 
through (f) of this section is the 
minimum level of coverage that HUD 
will find acceptable in a Plan. 

§ 203.208 Housing performance standards 
or criteria. 

A Plan may contain housing 
performance standards or criteria for 
resolution of homeowner claims or 
complaints that are fair, reasonable, and 
consistent with the intent of the Plan, 
including Plan coverage under $ 203.205. 
If a Plan contains such criteria or 
standards, they must be acceptable to 
the Secretary. 

§ 203.207 Designated area. 

The Secretary may designate any part 
of the country as a “high risk area” 
where construction practices allow 
basement slabs tc be placed on 
expansive or collapsible soil. By virtue 
of this authority, the Secretary has 
designated the State of Colorado as a 
“high risk area.” 

§ 203.208 Insurance backing criteria. 

An insurance company backing or 
operating a Plan must be duly licensed 
or approved (and with the Plan filed and 
approved where appropriate) to market 
such insurance coverage by the proper 
regulatory agency in each State in which 
the Plan will operate. Any company 
operating under the Product Liability 
Risk Retention Act of 1981, as amended, 
will be regarded as having met licensing, 
filing, and approval requirements of all 
States, but must first demonstrate that 
it— 

(1) Meets licensing, filing and 
approval requirements in its domiciliary 
State; and 

(2) Meets each of the requirements of 
paragraphs (A) through (H) of section 
(a)(4) of the Liability Risk Retention Act 
of 1986 (15 U.S.C. 3901(a)(4) (A) through 
(H). (Supp. IV 1986). 

(The information collection requirements 
were approved by the Office of Management 
and Budget under control number 2502r-0343) 


§ 203.209 Payments under a plan. 

(a) If a Plan issuer or insurance backer 
elects to compensate a homeowner for 
damage suffered by the homeowner's 
property that is covered under a Plan in 
lieu of the Plan issuer’s making repairs 
such compensation must be made jointly 
to the mortgagee and the homeowner. 

(b) If payment is to be made to the 
mortgagee and homeowner, the Plan 
issuer first must receive the mortgagee's 
assurance in witing that the mortgagee 
is satisfied, based on a showing by the 
homeowner, that the homeowner has 
made a binding commitment to have the 
necessary repairs made to restore the 
damaged property. It a homeowner 
elects not to repair his or her damaged 
property, then the mortgagee must apply 
the compensation in reduction of the 
outstanding indebtedness of the 
mortgage. 

PART 221—LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE 

8. The authority citation for part 221 
continues to read as follows: 

Authority: Secs. 211, 221, National Housing 
Act (12 U.S.C. 1715b. 17151); sec. 7 (d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

9. In S 221.20, paragraph (a)(2)(iv) is 
revised to read as follows: 

§ 221.20 Maximum mortgage amount— 
loarvto-value (Imitation. 
***** 

(a) • « • 

( 2 ) * * * 

(iv) Is covered by a consumer 
protection or warranty plan acceptable 
to the Secretary and satisfies all 
requirements that would have been 
applicable if such dwelling had been 
approved for mortgage insurance before 
the beginning of construction. After 
August 6,1991, any consumer protection 
or warranty plan must meet the 
requirements of § § 203.200-203.209 of 
this chapter. 

* * * * * 

PART 222—SERVICEMEN’S 
MORTGAGE INSURANCE 

10. The authority citation for part 222 
continues to read as follows: 

Authority: Secs. 211, 222. National Housing 
Act (12 U.S.C. 1715b, 1715m); sec. 7(d). 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

11. In { 222.4, paragraph (a)(4) is 
revised to read as follows: 

§ 222.4 Maximum mortgage amount; ratio 
of loarvto-value limitation. 

• * * • • 


(a) * * * 

(4) Is covered by a consumer 
protection or warranty plan acceptable 
to the Secretary and satisfies all 
requirements that would have been 
applicable if such dwelling had been 
approved for mortgage insurance before 
the beginning of construction. After 
August 6,1991, any consumer protection 
or warranty plan must meet the 
requirements of § § 203.200-203.209 of 
this chapter. 

* * * * * 

PART 226—ARMED SERVICES 
HOUSING—CIVILIAN EMPLOYEES 
[SEC. 809] 

12. The authority citation for part 220 
continues to read as follows: 

Authority: Secs. 807, 009, National Housing 
Act (12 U.S.C. 1748f. 1748h-l); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

13. In 5 226.5, paragraph (a)(l)(iii) is 
revised to read as follows: 

§ 226.5 Maximum mortgage amount; loan- 
to-value limitation. 

(a) — * 

ID # # # 

(iii) Is covered by a consumer 
protection or warranty plan acceptable 
to the Secretary and satisfies all 
requirements that would have been 
applicable if such dwelling had been 
approved for mortgage insurance before 
the beginning of construction. After 
August 6,1991, any consumer protection 
or warranty plan must meet the 
requirements of 5 § 203.200-203.209 of 
this chapter. 


PART 234—CONDOMINIUM 
OWNERSHIP MORTGAGE INSURANCE 

14. The authority citation for part 234 
continues to read as follows: 

Authority: Sees. 211, 234, National Housing 
Act (12 U.S.C. 1715b, 1715y); sec. 7(d). 
Department of Housing and Urban 
Development Act (42 U.S.C 3535(d)). 

15. In § 234.27, paragraph (a)(2)(iii) is 
revised to read as follows: 

§ 234.27 Maximum mortgage amounts. 

(a) * * * 

( 2 ) • • * 

(iii) Is covered by a consumer 
protection or warranty plan acceptable 
to the Secretary and satisfies all 
requirements that would have been 
applicable if such dwelling had been 
approved for mortgage insurance before 
the beginning of construction. After 
August 6,1991, any consumer protection 
or warranty plan must meet the 
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requirements of §5 203.200~203.209 of 
this chapter. 


PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 

16. The authority citation for part 235 
continues to read as follows: 

Authority: Secs. 211, 235. National Housing 
Act (12 U.S.C. 1715b, 1715z); sec. 7(d), 


Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

17. In § 235.15, paragraph (a)(2) is 
revised to read as follows: 

§ 235.15 Eligible types of dwellings. 

(a) * * * 

(2) A single family dwelling which has 
never been previously occupied and is 
covered by a consumer protection or 
warranty plan acceptable to the 
Secretary and satisfies all requirements 
that would have been applicable if such 


dwelling had been approved for 
mortgage insurance before the beginning 
of construction. After August 6,1991, 
any consumer protection or warranty 
plan must meet the requirements of 
§5 203.200-203.209 of this chapter. 

* « • • t 

Dated: September 26.1930. 

Arthur J. Hffl, 

Acting Assistant Secretary for Housing- 
Federal Housing Commissioner. 

|FR Doc. 90-23428 Filed 10-4-90; 8:45 ami 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
49 CFR Part 391 
IFHWA Docket No. MC-87-17] 

RIN 2125-AB91 

Qualifications of Drivers; Diabetes 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Notice of proposed rulemaking 
(NPRM). 

summary: The FHWA is proposing to 
revise its driver qualification 
requirements to allow certain insulin¬ 
using diabetics to operate commercial 
motor vehicles (CMVs) in interstate 
commerce. This proposal would 
eliminate the blanket prohibition against 
insulin-using diabetics driving CMVs in 
interstate commerce. It outlines a 
process by which a determination of a 
person’s qualification to drive could be 
made by an examining physician in 
consultation with a board-certified 
endocrinologist. Certain restrictions on 
the operation of CMVs would be 
imposed upon insulin-using diabetics. 
DATES: Written comments concerning 
this rule must be received on or before 
December 4.1990. 
addresses: Submit written, signed 
comments to FHWA Docket No. MC 87- 
17. Room 4232, HCC-10, Office of the 
Chief Counsel, Federal Highway 
Administration, 400 Seventh Street, SW.. 
Washington, DC 20590. Commenters 
may, in addition to submitting “hard 
copies** of their comments, submit a 
floppy disk (either 1.2Mb or 360Kb 
density) in a format that is compatible 
with the word processing programs, 
“Word Perfect,” “WordStar,” Word,’* or 
MacWrite.” All comments received will 
be available for examination at the 
above address from 8:30 a.m. to 3:30 p.m. 
ET, Monday through Friday, except legal 
holidays. Those desiring notification of 
receipt of comments must include a self- 
addressed. stamped postcard. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Neill L. Thomas, Office of Motor 
Carrier Standards, (202) 368-2981, or Mr. 
Thomas P. Holian, Office of Chief 
Counsel. (202) 368-1350, Federal 
Highway Administration. Department of 
Transportation. 400 Seventh Street, SW., 
Washington, DC 20590. Office hours are 
from 7:45 a.m. to 4:15 p.m., e.t, Monday 
through Friday, except legal holidays. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Background—Authority 

II. Diabetes—Regulatory History 


III. Summary of ADA Petition 

IV. Comments to the ADA Proposal and 

ANPRM 

V. FHWA 1987 Medical Conference on 

Diabetes 

VI. Discussion of Diabetes and CMV Driving 

VII. FHWA’s Proposal 

VIII. Role of the Examining Physician 

IX. Regulatory Impact 

I. Background—Authority 

The FHWA is authorized by statute to 
establish minimum driver qualification 
requirements for drivers of commercial 
motor vehicles engaged in interstate 
commerce. This authority was originally 
granted to the Interstate Commerce 
Commission (ICC) in the Motor Carrier 
Act of 1935 (also known as Title II of the 
Interstate Commerce Act, now codified, 
in relevant part, at 49 U.S.C. 3102 (1982 & 
Supp. V 1987)). The authority was 
transferred to the DOT in 1968 with 
enactment of the Department of 
Transportation Act which created the 
DOT. See 49 U.S.C. App. 1655(e)(6)(C), 
repealed by Pub. L 97-449, 96 Stat. 2413, 
2443, Section 7(b) (1983) (an act to 
recodify without substantive change). 

In 1984, the Congress provided the 
DOT with alternative regulatory 
authority with the enactment of the 
Motor Carrier Safety Act of 1984 (49 
U.S.C. App. 2501-2520 (Supp. HI 1985)). 
This Act directed the Secretary to 
establish minimum safety standards to 
ensure that, “the physical condition of 
operators of commercial motor vehicles 
is adequate to enable them to operate 
such vehicles safely * * 49 U.S.C. 

App. 2505(a)(3)). 

While most of the minimum driver 
medical and physical qualification 
standards adopted by the FHWA permit 
individual determinations of a person’s 
qualification to drive a CMV in 
interstate commerce, some do not. For 
example, as explained more fully below, 
the FHWA adopted a standard which 
prohibits all insulin-using diabetics from 
driving commercial motor vehicles in 
interstate commerce. 49 CFR 
391.41(b)(3). This rule is based on a 
belief that persons using insulin to 
control their diabetes present an 
increased risk to public safety, and that 
individual determinations of the risks 
posed by such persons cannot be made 
reliably. Indeed, the FHWA continues to 
receive anecdotal information of fatal 
accidents in which a driver's diabetes is 
suggested as a causative factor in the 
accident (e.g., Albuquerque Journal, June 
15,1989, p. 1). 

The FHWA seeks to balance this risk 
to public safety without unreasonably 
restricting the employment opportunities 
of those it regulates. The FHWA has 
attempted to evaluate the incremental 
increase in risk, if any, of permitting 


certain persons to drive commercial 
motor vehicles in interstate commerce 
who were not heretofore permitted to so 
drive. Recognizing that substantial 
advances have been made in the 
treatment and management of diabetes, 
the FHWA believes that reliable case- 
by-case assessments of an insulin-using 
individual’s physical ability to safely 
operate a CMV may now be made by 
medical specialists. In order to address 
its public safety concern, the FHWA is 
proposing that insulin-using diabetics be 
qualified to drive in interstate commerce 
only after a medical evaluation has been 
completed in accordance with agency- 
developed minimum procedures, and 
that such drivers be subject to certain 
restrictions until such time as 
experience and data show such 
restrictions are not needed to ensure 
public safety. The FHWA believes that 
the proposed evaluation procedures and 
restrictions will minimize the risk posed 
by those permitted to drive under this 
rule. 

This proposal places a significant 
responsibility on examining physicians 
and the medical specialists with whom 
they consult. Moreover, the success of 
this approach is dependent on a diabetic 
person’s ability, willingness, and 
commitment to self-monitoring and 
control of his or her disease. 

II. Diabetes—Regulatory History 

Diabetes was not specifically 
addressed in the FMCSRs until April 22, 
1970 (35 FR 6458). However, as early as 
1939 the Interstate Commerce 
Commission (ICC) required a urine 
glucose test as part of the medical 
examination to determine whether a 
person was physically qualified to drive 
a CMV in interstate or foreign 
commerce. The standard in 1939 
provided that a person was qualified to 
drive if that person had, “No mental, 
nervous, organic, or functional disease, 
likely to interfere with safe driving.” [Ex 
Parte No. MC-4, Motor Carrier Safety 
Regulations Revised, 14 M.C.C. 669, 683 
(1939JJ 

The FHWA established the current 
standard for diabetes in 1970. This 
standard provides that a person is 
physically qualified to drive a motor 
vehicle if the person “has no established 
medical history or clinical diagnosis of 
diabetes mellitus currently requiring 
insulin for control.” 49 CFR 391.41(b)(3). 
The FHWA established the standard 
because the results of several accident 
studies, e.g., “Accident and Violation 
Rates of Washington’s Medically 
Restricted Drivers” by A. Crancer and L 
McMurray (December 1967), indicated 
that diabetic drivers have a higher rate 
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of accident involvement than do 
members of the general driving 
population. 

On March 28,1977, the FHWA 
published an ANPRM (Docket No. MC- 
76) to solicit comments on the driver 
qualification standard pertaining to 
insulin-using diabetics (42 FR 18452). 
Sixty-eight comments were received to 
the ANPRM. Many of the commenters, 
including the American Diabetes 
Association, supported the prohibition 
against driving for insulin-using 
diabetics. On November 3,1977, the 
FHWA terminated this rulemaking 
without amending the diabetes standard 
because it was determined, among other 
things, that the weight of available 
medical evidence supported prohibiting 
insulin-using diabetics from driving 
CMV'8 in interstate commerce. (42 FR 
57488). 

Rulemaking petitions have been 
accepted from two individuals, Mr. Troy 
Fuson of Livingston, Montana, in May of 
1986 and Mr. David L. Kendall of 
Madrid, Iowa, in October 1988, and from 
the American Diabetes Association 
(ADA) on October 7,1986. These 
petitioners requested that the FHWA 
initiate a rulemaking action to eliminate 
the "blanket prohibition" against 
insulin-using diabetics to allow such 
drivers to obtain a waiver on a case-by¬ 
case basis. The ADA petition requested 
that the FHWA develop a waiver 
program whereby physicians would 
make individual determinations of 
medical qualifications and the FHWA 
would consider these medical 
evaluations to grant waivers to qualified 
individuals on a case-by-case basis. On 
November 25,1987, the FHWA 
published an ANPRM requesting 
comments from interested parties on the 
ADA petition. The comment period 
closed on February 1,1988. See 53 FR 42. 

III. Summary of ADA Petition 

The ADA petition is set forth in 
Appendix A to the FHWA’s ANPRM 
published on November 25,1987. 52 FR 
45204, at 45207. A copy of the ADA 
petition is in the public docket for this 
rulemaking action (FHWA Docket No. 
MC87-17). A summary of the petition is 
set forth here for the convenience of the 
reader. 

The ADA recommended a 3-step 
process for petitioning the FHWA for a 
waiver by a person (applicant) with an 
insulin-controlled diabetic condition. 

The applicant would undergo a 
complete physical examination 
(including all relevant laboratory 
testing) performed by his/her personal 
physician and, if the physician is not a 
diabetologist, a consultation with a 
specialist in endocrinology would be 


required. The ADA proposed that the 
medical evaluation include thorough, 
detailed blood tests and related 
examinations to detect the effects of 
diabetes. An applicant over 40 years of 
age would be required to provide the 
results of a "maximal exercise stress 
test." 

The applicant would submit the 
examination results to an FHWA 
physician for review and assessment of 
the driver’s physical qualifications in 
accordance with the Federal medical 
standards. The ADA proposed that an 
applicant for a waiver provide the 
following information to the FHWA 
designated physician: 

1. Complete medical history (including 
hospitalization reports); 

2. Motor vehicle accident history, with 
an explanation of those incidents 
related to illness or incapacitation; 

3. A signed release form to allow the 
FHWA to obtain confidential 
information from employers, work 
associates, physicians, or other health 
care and diabetes support personnel 
indicating the absence of incapacitation 
or mental confusion due to "insulin 
reaction and/or diabetic acidosis, etc.;" 
and 

4. A complete medical evaluation 
performed by the applicant’s personal 
physician and/or a specialist in 
endocrinology and a prognosis for both 
short term (2 to 5 years) and long term 
(10 to 20 years). 

Based on its physician’s review and 
recommendation, the FHWA would 
determine whether to grant or deny a 
waiver. The ADA stated that an insulin¬ 
using diabetic should be considered for 
a waiver if the individual has "no 
otherwise disqualifying disease, 
especially significant complications of 
diabetes such as arteriosclerotic 
coronary or cerebral disease, other 
cardiac, renal, or eye disease." 

The ADA also proposed the following 
monitoring and reevaluation procedures 
for a person with an insulin-controlled 
diabetic condition who drives a 
commercial motor vehicle in interstate 
commerce; 

1. Twice daily—logs of whole blood 
glucose concentrations to be kept 
continuously and provided to the 
specialist upon reevaluation; 

2. Every 6 months—a complete 
medical reevaluation by a specialist 
(diabetologist or endocrinologist); 

3. Annually—confirmation by a 
specialist (diabetologist or 
endocrinologist) that the person with an 
insulin-controlled diabetic condition can 
demonstrate the accuracy of blood 
glucose concentrations; and 


4. Annually—ophthalmological 
confirmation of the absence of retinal 
disease. 

The ADA further proposed that the 
driver carry a monitoring device on¬ 
board the vehicle to test his/her "blood 
glucose concentration" within an hour 
before driving and approximately every 
4 hours while driving. 

IV. Comments to the ADA Proposal and 
ANPRM 

The FHWA received 481 comments on 
the issues raised in the ANPRM. Four 
hundred twenty eight comments were 
from individuals and 41 were from the 
medical community and professional 
organizations supporting the ADA 
proposal. The individual supporters of 
the ADA proposal primarily cited either 
personal knowledge of individual 
diabetics who have good control of their 
disease and/or recent medical advances 
that permit insulin-treated diabetics to 
adequately control their disease. The 
medical advances cited were 
improvements in diet and self¬ 
monitoring blood glucose concentration 
devices that allows better self¬ 
management of insulin dosage. 
Supporters of the ADA proposal also 
argue that the current rule is 
discriminatory in that it treats insulin¬ 
using diabetics more harshly than 
individual's with other medical 
conditions. They argue that the rule 
adversely affects the employment 
opportunities of insulin-using diabetics. 

The 41 commenters from the medical 
community and professional 
organizations that support the ADA 
proposal also believe that the FHWA 
significantly overestimated the 
incidence of accidents due to the 
proposed waiver program in its initial 
risk assessment. 

One individual and eleven industry 
groups opposed the ADA proposal. 
These commenters included the 
American Trucking Association, Inc., 
the Insurance Institute for Highway 
Safety, National L-P Gas Association, 
National Railroad Contractors 
Association, Frankfort Bottle Gas, 
Arizona Public Service Company, 

United Parcel Service, Inc., Complete 
Auto Transit Company, American Bus 
Association, Schanno Transportation, 
Inc., and Texas, New Mexico and 
Oklahoma Coaches, Inc. The opponents 
of the proposal asserted that the 
potential safety risks posed by insulin¬ 
using diabetics warrant retention of the 
current rule. They believe diabetes 
cannot be controlled well enough to 
eliminate the increased risks to public 
safety presented by insulin-using 
diabetics. These commenters stated that 
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several studies of general motor vehicle 
drivers conclude that, on average, 
diabetic drivers have more accidents 
than nondiabetic drivers. However, they 
failed to specifically cite these studies. 

These commenters also stated that the 
need to meet shipper schedules has 
been ignored by the ADA. They asserted 
that any episode of hypoglycemia poses 
a threat of increased accidents and that 
bus passengers in particular are entitled 
to a driver who is less likely to cause 
accidents. They argue that considerable 
increased risk outweighs the social 
benefits of the proposed waiver 
program. 

In addition to these comments on the 
ADA proposal, three commenters, the 
ADA, the U.S. Department of Justice, 
and the International Brotherhood of 
Teamsters submitted information or 
analyses that pointed to specific aspects 
of the FHWA’s initial risk analysis that, 
in their view, led to an overestimation of 
accident rates which would result from 
the ADA’s proposed waiver program. 

In response to these comments, the 
FHWA contracted with ASW 
Associates for the preparation of a 
“Regulatory Evaluation for Rulemaking 
Action: Insulin-Treated Commercial 
Motor Vehicle Drivers.” ASW 
Associates submitted its report to the 
FHWA in January 1989. A copy of this 
report has been placed in the docket. 

V. FHWA 1987 Medical Conference on 
Diabetes 

The FHWA sponsored a medical 
conference on diabetes September 9 and 
10,1987. A report of this conference was 
published in July 1988. The conference 
recommended that (1) all drivers with 
diabetes should have annual 
examinations for visual impairment, 
neurological function, and 
cardiovascular disease (including 
hypertension). (2) if poor control of the 
diabetic state based on the suggested 
guidelines of the ADA exists, 
certification should be deferred until 
control is improved, and (3) drivers 
taking oral agents should be informed 
about possible interactions of these 
drugs with other medications they may 
be taking and about possible 
hypoglycemic risk associated with 
missed meals. A copy of the conference 
report has been placed in the docket. 

VI. Discussion of Diabetes 

General 

Diabetes, generally, is a disease in 
which the body does not produce or 
properly use insulin which is needed to 
convert glucose and starches into energy 
needed to sustain daily life. Prior to the 
discovery of man-made insulin in 1921, 


those who developed diabetes in 
childhood or early adulthood had little if 
any hope of living more than a year or 
two after diagnosis. “Diabetes mellitus 
is a metabolic disorder that results in 
persistent hyperglycemia, an abnormally 
high amount of glucose in the blood. 1 
Scientists now believe diabetes is 
actually several different diseases with 
different causes, all with the same 
result, the body cannot efficiently utilize 
carbohydrates. Glucose is the end 
product of carbohydrate metabolism 
which is then used as the body’s 
primary fuel. The glucose enters the 
body’s cells with the help of insulin and 
is used for energy by the muscles. 

Excess glucose is stored in the liver in 
the form of glycogen to be used later 
when the blood glucose level becomes 
too low. However, if the pancreas fails 
to secrete insulin or Becretes an 
inadequate amount of insulin, then the 
glucose cannot permeate the cells. Thus, 
the glucose accumulates in the blood. 
Though there is plenty of glucose 
available, it is not used efficiently. The 
following information is quoted from the 
"Joslin Diabetes Manual” at pp. 2 to 4. 2 

Glucose cannot just flow into the cells. 

Cells are enclosed in membranes that 
separate what is inside the cell from what is 
outside. Somehow, the cell must be told that 
the glucose waiting outside the cell should be 
allowed in. That is what insulin does. Insulin 
is a substance, called a hormone, that is 
made in a gland called the pancreas. The 
pancreas is located deep within the middle of 
the abdominal cavity, just below and behind 
the stomach. Insulin is needed to signal the 
cells that they should allow the glucose that 
normally is in the blood to penetrate their 
outer layer. 

If the glucose cannot get into the cells, it 
"backs up” in the blood. As the level of 
glucose in the blood increases, a state of 
diabetes is produced. Such a condition occurs 
if there is a lack of insulin for whatever 
reason. Recent research ha9 shown that the 
condition is really much more complex than 
that and that there are other reasons glucose 
does not get into the cells of the body 
properly. 

Further relevant information is found at pp. 
13 to 14. as follows: 

Diabetes occurs when the blood glucose is 
too high 89 a result of a deficiency of 
available, effective insulin. This lack can be 
absolute when the pancreas does not produce 
enough insulin or produces none at all. As a 
result of this deficiency, the cells lack fuel, 
and the body suffers from a lack of energy. 
People with diabetes complain of weakness 
and tiredness, and a usually active young 
child may be tired or listless. 


1 S. Mirsky M.D. & J. Heilman, Controlling 
Diabetes the Easy Way. at 5-8 (1981) (hereinafter 
cited as Mirsky & Heilman). 

* L Krall M.D. & R. Beaaer. M.D.. Joslin Diabetes 
Manual 12th ed.. (Philadelphia. PA: Lea h Febiger. 
1989). 


When the cells are starved of their fuel the 
body recognizes that not enough food has 
been eaten and triggers a sense of extreme 
hunger, called polyphagia. The glucose level 
in the blood rises because it is not used. At 
the same time, out of desperation, the body 
turns to stored fuels, Le., glycogen, fat. and 
protein, to try to meet its energy needs. The 
level of glucose in the blood continues to rise, 
as does the blood level of fats. The huge 
excess of unused glucose circulates through 
the kidney, which normally rescues useful 
glucose from the filtered fluid to keep it from 
being lost in the ruins. There is a level of 
blood glucose, however, known as the renal 
threshold, above which the kidneys cannot 
keep up with the job of retrieving glucose, 
and it escapes into the urine. Once this level 
is passed, glucose spills into the urine as from 
an overflowing dam. As the blood sugar rises, 
excess glucose appears in the urine. When 
diabetes is severe, a large proportion of the 
body's energy needs are lost into the urine in 
the form of glucose. Enormous amounts, as 
much as 200 grams (800 calories) daily, can 
be lost this way. 

The body knows when the urine is too 
loaded with sugar and is too concentrated 
and tries to dilute it by allowing more and 
more fluid to flow through the kidneys. 

Hence, the person with high blood glucose 
levels and glycosuria (too much urine sugar) 
experiences frequent urination of large 
amounts of fluid, known as polyuria 
(excessive urine). With the fluid loss, the 
body senses increasing dehydration, and the 
thirst center is triggered, making the 
individual drink more fluid. This increased 
thirst is known as polydipsia. 

This vicious cycle of glucose and water 
loss, and the attempts to correct thi9 loss, 
lead to the classic symptoms of diabetes. All 
of these are due to the body's inability to use 
glucose properly as the body fuel When a 
person has the type of diabetes associated 
with a severe lack of insulin, this absence 
allows the fat cells to release fats, which are 
converted by the liver into ketones. These 
ketones are acidic. If this process proceeds 
rapidly or for an extended period of time, 
blood ketones rise to high levels and become 
ketoacidosis, which is indeed quite 
dangerous. 

Diabetes has been classified into two 
major types. These have been 
designated type I and type II. The two 
types of diabetes occur by two different 
mechanisms. Diabetes can be due to a 
shortage or lack of insulin. This is called 
type I diabetes, or insulin-dependent 
diabetes mellitus (IDDM). Insulin 
injections are mandatory because the 
person’s own production is reduced or 
absent. 

Type II. noninsulin-dependent 
diabetes mellitus (NIDDM), has only a 
“relative” insulin deficiency. The body 
does produce some insulin, sometimes 
quite a bit, but the need for insulin is so 
increased that production cannot keep 
up with this need. 

Type I diabetes was formerly called 
“juvenile diabetes” or “juvenile-onset 
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diabetes,” while type II was known as 
“adult-onset diabetes.” Age is not 
necessarily a factor however. Both of 
these occur in various age groups. 
Diabetes is now labeled by the 
mechanisms that caused the diabetes to 
occur “insulin-dependent” (IDDM), due 
to a lack of insulin, and “noninsulin- 
dependent” (NIDDM), due to a relative 
insufficiency of insulin supply. 3 

The Joslin Diabetes Manual goes on to 
describe the treatments of diabetes as 
follows: 

The chief tools in the treatment of diabetes 
are education, exercise, diet, oral 
medications, and insulin—no more, no less— 
There are no other. Most people need at least 
two of these. 

Education. Although education has been a 
vital part of diabetes care for many decades, 
it is only recently that the absolute 
importance of education has been recognized. 
It has been determined by the medical 
community that it is important to know what 
diet to follow: what insulin does to 
administer, how often the insulin should be 
administered. Without education this 
information would be generally unavailable 
to the public. Education is the first and 
probably the most important item, because 
without it some of the others will not be 
possible. 

Activity. Exercise is one of the original 
ways of controlling diabetes. Perhaps not by 
itself, but exercise improves the effect of the 
other treatments. It is important because it 
not only improves general health, but it may 
reduce insulin requirements by making the 
insulin more effective, probably by improving 
the function of the insulin receptors. The 
required level of activity of each individual is 
important in designing a diabetes treatment 
plan. Exercise, to the extent that it is suitable 
to a person, may be very desirable. 

Diet. Control of the type and amount of 
food ingested is still the basis for all 
treatment of diabetes. Many patients who 
develop type II diabetes retain the ability to 
make some insulin, and proper diet makes it 
easier for the insulin to be effective. For the 
person with type I diabetes, the eating plan is 
also important. While it is often less 
restrictive than the program for those with 
type II, it provides guidelines for wider and 
more intelligent food choices. It is a plan for 
healthy eating that is coordinated with 
insulin and activity. 

Oral medication. Oral hypoglycemic agents 
are pills taken by mouth which lower blood 
glucose levels. They can actually stimulate 
the release of more insulin and help reduce 
resistance to whatever insulin is available. 
They are used by perhaps 30% to 40% of those 
with diabetes in the United States and 
perhaps as many as half the people with 
diabetes worldwide. Unfortunately, they are 
not effective for everyone with diabetes. 

They are effective only when the pancreas 
itself can make insulin. 

Insulin. If the available body insulin is not 
adequate (type I diabetes), or if more insulin 
is needed despite proper diet (type II 


• Id., at 15-1 &. 


diabetes), it may be necessary to use insulin. 
Since it was discovered, insulin is still the 
backbone of all diabetes treatment whether 
the body makes its own or it is injected. 4 

Another treatise by Mirsky & 

Heilman, cited above, describes the 
incidence of diabetes as follows: 

In its most serious form, diabetes requires 
insulin. Less than fifteen percent of the total 
number of people with diabetes mellitus 
require insulin. For these people, the 
pancreas' production of insulin is so low or 
nonexistent that they must take insulin 
injections to compensate. Nevertheless, with 
supplementary insulin, aided by diet and 
exercise, the blood glucose of a person 
requiring insulin can be kept relatively 
normal. 

The treatment of diabetes is a system of 
balances. The triad of variables—insulin or 
oral agents, eating, and activity—can be 
manipulated by the individual. There are also 
other factors, the “intangibles” that affect 
any treatment program. These intangibles are 
minor, often imperceptible, daily variations in 
various factors—stress, timing, food 
absorption, etc.—that can also affect the 
diabetes. 8 

The most serious medically related 
safety concern the FHWA has regarding 
insulin-using diabetic drivers is that 
they are subject to hypoglycemia. 
Hypoglycemic episodes increase a 
driver's potential for accident 
involvement.® This condition can occur 
suddenly when carbohydrate intake 
does not balance insulin availability. 
This imbalance can result from a missed 
meal, uncommonly high levels of 
exercise, or the intake of excessive 
amounts of insulin or other drugs. 
Hypoglycemia symptoms may include 
sweating, nervousness, rapid heart beat, 
lethargy, decreased conversational 
ability, diminished short-term memory, 
mental confusion, loss of consciousness, 
coma or convulsions. In some episodes 
of hypoglycemia, early symptoms are 
clear and serve as a signal for the 
patient to ingest a concentrated sweet 
which will eliminate the reaction. In 
other situations, the early, mild 
symptoms are missed or are not noticed, 
so that a severe episode may result. 

Mild hypoglycemia can be a safety 
hazard if it occurs during a critical 
phase of driving or while other safety 
problems exist. Severe hypoglycemia, 
when assistance of another person is 
required to take corrective action, poses 
a very high risk for accident 
involvement if it occurs while the 
diabetic driver is operating a 
commercial motor vehicle. 


4 Id., at 34-37. 

• Mirsky A Heilman, at 10-11. 

• U.S. Department of Transportation, ’The 
Insulin-dependent Driver Research Report,* *' April 
1960. 


Self monitoring of blood glucose 
(SMBG) concentrations is vitally 
important. Previously, the only way to 
get serial readings, or a profile of daily 
blood glucose patterns, was to 
hospitalize the person being tested. Of 
course, the routine of the person differed 
from normal home and work routines. 
Now a more accurate picture of the 
patient in normal life-styles, a picture 
that can better target treatment needs, 
can be obtained through self monitoring 
blood glucose (SMBG). 7 

Developments in SMBG, diet, 
exercise, and insulin delivery (e.g., pre¬ 
measured syringes and insulin infusion 
pumps) have become the key to the 
successful self-management of insulin- 
requiring diabetes mellitus. 8 While good 
medical care remains necessary, in the 
final analysis individuals with diabetes 
can now take an active day-to-day role 
in the management of their disease. 9 
The new self-monitoring techniques 
allow people with diabetes to learn to 
adjust their own insulin dose and allow 
greater flexibility in their lives. After 
being taught the basic physiology and 
approach to the management of 
diabetes, these people develop a vast 
amount of practical knowledge which 
makes them virtual experts in the 
management of the disease. 10 

One of the most important goals of 
diabetes self-management is the 
maintenance of blood glucose 
concentrations within normal body 
ranges, thus preventing symptoms of 
either high or low blood glucose. In the 
past, it was difficult to assess blood 
glucose control because of the reliance 
primarily on urine testing. Urine testing 
is only a reflection of blood glucose, and 
does not measure the actual glucose 
concentration. 11 By the time glucose 
appears in the urine, it usually means 
that blood glucose has been high for 
some time. 12 Laboratory tests could be 


7 Krall & Beaser, at 139. 

• J. Aloia. M.D., P. Donohue-Porter. n N„ L 
Schlussel. R.D., Diabetes: The Cn prehens ive Self- 
Management Handbook. (1P84) at 177 (hereinafter 
cited at Aloia. Donohue-Porter A Schlutte) 

9 Mirsky A Heilman, at 22. 

10 ). Solowiejezk A L Baker. "Physician-Patient 
Communication in Chronic Illness." 4 Diabetes Care 
427 (May-June 1961). Diabetes Care is a peer- 
reviewed journal with all articles judged solely on 
the basis of scientific merit 

11 Mirsky A Heilman, at 31. 

19 R. Clements. Jr., N. Keane. K. Kirk. A B. Boshell. 
"Comparison of Various Methods for Rapid Glucose 
Estimation." 4 Diabetes Care 392, 394 (May-june 
1981). 
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performed but they were not of much 
use to someone who wished to monitor 
their glucose concentration on a 
consistent basis at home. Today, there 
are simple, practical, and convenient 
test methods available to measure one's 
blood glucose concentration. Since these 
tests may be used anywhere, the term 
“home blood glucose monitoring” has 
been replaced by “self monitoring.” 

Self-monitoring refers to the 
measurement of blood glucose by the 
individual, and is accomplished by 
taking a drop of blood from a finger, 
developing a color on a reagent strip, 
and subsequently measuring the 
reaction. 18 The easiest method of 
measurement is done by using 
chemically treated paper strips. 14 The 
results of the sample are measured by 
comparing the strip with a color chart on 
the container. This is a simple and 
inexpensive method. Medical studies 
have indicated that strip techniques 
provided estimates of the glucose 
concentration that are in sufficient 
agreement with the laboratory 
determinations to suggest that they 
could be of use in self-blood glucose 
monitoring. 1 * * Further, studies have 
indicated that reagent strips not 
requiring the use of a reflectance meter 
provide a technique of self-blood 
glucose monitoring similar in 
performance to those using reflectance 
meters. 16 A more sophisticated tool is 
the reflectance color meter which 
contains a microcomputer that reads 
and displays the blood glucose 
concentration. 

With time, persons with diabetes who 
practice self-monitoring develop a sense 
of control over their diabetes and have 
the capability of judging the effect of 
many factors of their condition. 
Ultimately they leam how to make 
appropriate adjustments in diet or 
insulin, or both, depending on the 
circumstances. 17 Not only is it simple to 
determine blood glucose levels during 
any 24-hour period, but persons with 
diabetes can now monitor blood glucose 
levels in a specific instance. 18 In sum. 


** Alola. Donohue-Porter ft Schlussel at 46-50. 

14 B. Shapiro. P. Savage. D. Lomatch. T. Gniadek. 
R. Forbes. R. Mitchell. K. Hein. R. Starr. M. Nutter, ft 
B. Scherdk “A comparison of Accuracy and 
Estimated Cost of Methods for Home Blood Glucose 
Monitoring,** 4 Diabetes Can 396. 402 (May-June 
1981J. 

** D. Schnatz. M.D., ft O. CroffordL MJ3.. Diabetes 
Mellitus: Problems in Management. (1982) at 51-55. 
(hereinafter cited as Schnatz ft Crofford). 

18 Aloia. Donohue-Porter ft Schlussell. at 51-54. 

19 Schnatz ft Crofford, at 55. 

*■ Aloia, Donohue-Porter ft Schlussel. at 47. 


self monitoring gives instant feed back 
so that persons with diabetes can know 
their blood glucose concentration 
immediately at any time or place. All 
meters available today weigh less than 
one pound, are portable, and take 
between 30 seconds and 2 minutes to 
use. 

As a result of the advent of these new 
monitoring techniques, increased 
medical emphasis is being placed on 
self-management of diabetes. 19 Self¬ 
monitoring of blood glucose is gaining 
increasing acceptance as a tool in 
assessing diabetes management such 
that self-monitoring of blood glucose 
concentrations by individuals has 
become an indispensable requisite for 
the achievement of physiologic blood 
glucose control in insulin-requiring 
diabetes mellitus. 

A number of clinical studies have 
been conducted to verify the 
relationship between self-monitoring 
and the improved control of glucose 
concentrations. 20 Glucose 
determinations by individuals with 
diabetes were found to be as reliable as 
those performed in a laboratory. 21 
These individuals were able to leam the 
skills to cope with managing their own 
disease. A high degree of patient 
compliance was found; thus, a program 
of self-management for people with 
diabetes requiring insulin was deemed 
feasible. 22 

Self-monitoring is the key to achieving 
excellent control of blood glucose levels 
in a safe and effective manner, allowing 
careful tailoring of dosages of insulin or 
oral agents to the needs of each person. 
It is especially useful when insulin 
therapy is used. A proper self¬ 
monitoring program combined with a 
thoughtfully designed treatment plan 
can eliminate the frequent, severe 
hypoglycemia of years past while 
achieving excellent control. The old fear 
that “tight control means lots of 
hypoglycemic reactions” is no longer 
valid if self-monitoring is used. The 
success of a self-monitoring program is 
dependent primarily upon the 
motivation of the self-tester. Better, 
safer diabetes control is the reward for 
these efforts. Any unanticipated change 
in diet, exercise, or stress can be 
immediately compensated for by an 
increase in insulin or glucose depending 
upon the circumstances. 28 


19 Solowiejczyk ft Baker, at 428. 

*° Id., at 428. 

* 1 M. Reeves. S. Fortham. J. Skyler. ft C. Peterson. 
"Comparison of Methods for Blood Glucose 
Monitoring.** 4 Diabetes Can 404 (May-June 1981). 
#B Krall ft Beaser. at 139-153. 

19 Id., at 139-153. 


Another tremendous innovation in the 
monitoring of blood glucose was the 
development of the glycosylated 
hemoglobin (Hb A u ) test This test is a 
measure of the mean blood glucose 
concentration over a period of weeks to 
months. The glycosylation of 
hemoglobin is continuous throughout the 
life span of the red blood ceil, so 
measurements such as hemoglobin Hb 
A ic provide an integrated value of the 
blood glucose concentration over time 
and can be used to determine the 
existence of irregular glucose 
concentration. The life span in the red 
blood cell is 100 to 120 days. Thus, the 
Hb Aj c test is an excellent marker of 
control. 24 

The secret of diabetes control is 
mastering the technique of matching 
insulin and food, which is why diet is 
also so important. Self-monitoring 
enables the individual to tell almost 
immediately whether the insulin and 
food intake are in balance and to take 
the proper corrective steps if they are 
not. 25 

These recent advances in diabetes 
self-management provide strong support 
for a reexamination of existing 
regulations which prohibit the medical 
certification of interstate motor carrier 
operators who use insulin. 

Other Agencies, State and Canadian 
Policy on Diabetics 

The Federal Aviation Administration 
(FAA), in 14 CFR 66.13 through 67.17, 
regulates physical qualification 
regarding diabetes and we have been 
informed that the Federal Air Surgeon’s 
policy is to continue to deny 
certification to individuals who have an 
established medical history or clinical 
diagnosis of diabetes that is controlled 
by use of insulin or another 
hypoglycemic drug. However, special 
issuances have been issued for some 
oral hypoglycemic using diabetic pilots. 

The Federal Railroad Administration 
(FRA) has no prohibition applicable to 
diabetics. If an examining physician 
deems the person qualified, that person 
may operate a locomotive. 

The United States Coast Guard 
(USCG) regulates merchant mariner 
licenses and has a waiver system for 
license renewals of insulin-using 
diabetics on a case by case basis. 
Insulin-dependent Type I diabetes is 
disqualifying for original applicants and 
qualified Merchant Marine Document 


* 4 C. Peterson, S. Forham ft R. Jones. "Self 
Management: an approach to people with Insulin- 
Dependent Diabetes Mellitus," 3 Diabetes Can 82, 
88 (Jan.-Feb. 1980). 

■ 4 Mirsky ft Heilman, at 121. 
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Ratings requiring a physical 
examination. Applicants with diabetes 
which is controlled by diet and/or oral 
medication are considered physically 
eligible provided their condition is 
stable. 

The Maryland National Capita! Park 
and Planning Commission's standard for 
Park Police on diabetes mellitus is 
disqualifying for applicants with type 1 
diabetes. Applicants with type II 
diabetes, whether using insulin or oral 
hypoglycemic drugs, and who 
demonstrably do not have evidence of 
cardiovascular, opthalmological, renal, 
or neurological complications, may be 
considered for employment on an 
individual basis. Officers who develop 
diabetes, whether type I or type II, and 
who demonstrably do not have evidence 
of cardiovascular, opthalmological, 
renal, or neurological complications, 
may continue on duty provided they 
meet criteria that is the same as the 
ADA’s waiver proposal submitted to the 
FHWA. 

Virtually every Canadian Province 
follows either the Canadian Medical 
Association’s Physicians Guide to 
Driver’s Examination (CMA Guide) or 
the National Safety Code. Both the CMA 
Guide and the National Safety Code 
prohibit insulin-using diabetics to drive 
taxis, buses, ambulances and heavy 
commercial motor vehicles. Article 9.1 of 
the CMA Guide states that, "Applicants 
with diabetes mellitus that can be 
controlled by diet alone or by diet and 
oral medication can drive any type of 
motor vehicle safely, provided they are 
under regular medical supervision to 
ensure the condition does not 
deteriorate without warning. Applicants 
who require insulin, but are under good 
control and not subject to hypoglycemic 
reactions, can usually drive private or 
light commercial vehicles without 
difficulty (class 5 or 6 license). Such 
applicants should not drive passenger 
transport or heavier commercial 
vehicles (class 1, 2, 3 or 4 license) 
because their work may require 
unexpected exertion or may prevent 
them from following their diet or taking 
insulin at required intervals. AH 
diabetics on insulin who drive should be 
under regular medical supervision." 

The Canadian National Safety Code, 
closely follows the recommendations set 
out in the CMA Guide. Type I diabetics 
who are not permitted to operate class 1, 
2. 3 or 4 motor vehicle, and Type U 
diabetics are not permitted a class 1,2 
or 4 license, but are allowed to operate 
Class 3 motor vehicles under 
exceptional circumstances (Class 1 
permits the operation of a motor vehicle 
of any type of mass with or without 


passengers, and a trailer of any mass; 
Class 2 permits the operation of a motor 
vehicle of any type or mass with or 
v/ithoui passengers, and a trailer not 
exceeding 4,600kg gross mass, does not 
permit pulling a semi trailer; Class 3 
permits the operation of a motor vehicle 
of any mass and a trailer not exceeding 
4,6CQkg gross mass, does not permit 
driving a taxi or bus or pulling a semi¬ 
trailer; Class 4 permits the operation of 
a motor vehicle not exceeding 11,000kg 
gross mass and a trailer not exceeding 
4,600kg gross mass, weight of vehicle 
and trailer together may not exceed 
11,000kg, also permits the operation of a 
taxicab, a bus carrying more than 24 
passengers, and emergency response 
vehicles). The Canadian government has 
been petitioned, by the Canadian 
Diabetes Association (CDA), to allow 
for waivers for insulin-using diabetica to 
become CMV drivers based on 
individual medical evaluations. 

CMV Driver Job Description 

Few people outside the motor carrier 
industry fully appreciate the physical 
and mental demands placed on CMV 
drivers. 

The safe operation of commercial 
motor vehicles consists cf many types of 
driving and diverse nondriving 
activities. There are long-haul, truck- 
load movements; long-haul, less-than- 
truck-Ioad movements which require 
drivers to unload or load several limes; 
pick up and delivery movements; special 
commodity deliveries such as gasoline, 
cement in bulk or new motor vehicles; 
small and large package delivery; 
household goods transportation; 
intercity passenger transportation; and 
many others. Regardless of the type of 
driving involved, the majority of the 
drivers will drive, in the aggregate, up to 
10 hours following an off duty period of 
time consisting of at least 8 consecutive 
hours. This means that a very large 
percentage of the driver population may 
be actually on duty up to 15 hours during 
any given calendar day. 

The vehicles driven range from a 
10,000 pound GVWR to a large heavy 
straight truck to even larger and 
heavier tractor trailer combinations 
(e.g., 60 foot tractor/semi-trailer 
combinations to 100 foot traclor/semi- 
trailer/trailer combinations). 

The physical demands of commercial 
motor vehicle driving and related tasks 
vary considerably with type of vehicle 
and duties involved. A driver's job may 
include: loading and unloading the 
vehicle, securing the load, driving, 
completing paperwork (keeping log of 
time, miles, expenses, etc.), fueling, 
hooking up the electrical system, 
performing maintenance functions, and 


resting in a sleeper berth while the 
vehicle is in motion. Drivers may be 
subject to abrupt duty hour changes, 
sleep deprivation, irregular work/rest 
cycles, temperature and weather 
extremes, long trips without regular 
meals, short notice for assignment of a 
trip, tight delivery schedules, delays 
enroute and other stresses and fatigue 
related to driving a large commercial 
motor vehicle on crowded streets and 
highways. 

A driver typically spends 70-80% of 
the driver's on-duty time in the vehicle. 
While driving, operators are exposed to 
noise and vibration caused by the 
engine, tires, exhaust system, CBs and 
radios. Twenty to 30% of a driver’s time 
is spent our of doore, exposed to dust, 
diesel exhaust fumes, and the weather. 

Generally, drivers must be available 
around the clock for trips to 
accommodate freight movements. A trip 
may require a driver to be away from 
home for as few as 8 hours or as long as 
one month. During these trips, a driver is 
allowed to drive a maximum of 10 hours 
following 8 consecutive hours off duty. 
Some trips require continuous operation 
of the vehicle by a two person team in 
order to meet customer or consumer 
demands. This is generally 
accomplished by having one driver rest 
in the sleeper berth while the other 
drives. 

Drivers arc required to handle straight 
trucks, tractor/trailer combinations or 
buses under all types of circumstances, 
including intercity travel, intracity 
travel, and maneuvering in the close 
confines of customer facilities. This 
activity involves hooking and unhooking 
the various tractor/trailer combinations, 
manually lowering and raising landing 
gear (gear capable of supporting trailers 
laden with 50,000 pounds or more), 
opening and closing cargo doors, 
climbing onto and off vehicles, fueling 
vehicles, and checking lubrication and 
coolant levels. While performing these 
duties, a driver repeatedly bends at the 
waist, neck, wrist and shoulders; twists 
his/her hands; twists and rotates 
forearms and elbows. The driver may 
use tools while securing the load or 
while performing maintenance work. 

Drivers sometimes load and unload 
full trailers of freight weighing as much 
as 50,000 pounds. This could involve 
moving 100 pound containers to and 
from floor level to carts, stacks or 
platforms over four feet high, balancing 
600 pound drum8 on their rims and 
rolling them into position, or stowing 
cartons or other merchandise overhead 
that weigh as much as 60 pounds each. 
This type of activity could precede or 
continue for hours after the driver has 
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completed 10 hours of driving. A driver 
could typically spend 10% of the day 
standing and 30% walking on surfaces of 
concrete, wood and metal. 

Drivers are required to secure freight 
in or on all types of vehicles. 

Securement may involve pounding nails 
and using straps and heavy chains while 
manipulating heavy freight. Drivers may 
be required to cover open-top trailers. 
This activity involves climbing to a 
height of 4 to 10 feet, balancing, and 
accelerated physical activity in 
awkward positions. Trailer tarpaulins 
may be 48 feet long, 10 feet wide, and 
weigh in excess of 100 pounds each. 

A driver may enter and exit the 
vehicle's cab 8 to 10 times a day. Cab 
level is generally from 36 to 66 inches 
from ground level, with entry and exit 
achieved with the assistance of one or 
two steps and hand-holds. 

VII. FHWA's Proposal 

The FHWA is proposing to revise 49 
CFR 391.41(b)(3) by eliminating the 
blanket prohibition against insulin-using 
diabetics driving CMVs in interstate 
commerce. Insulin-using diabetics who 
have had no severe hypoglycemic 
reaction resulting in loss of 
consciousness or seizure during the last 
five years could be found to be qualified 
to operate a CMV in interstate 
commerce. These insulin-using 
diabetics, if found to be qualified, would 
be permitted to operate CMVs, other 
than passenger carrying CMVs and 
CMVs laden with hazardous materials 
that require placarding, provided certain 
medical and operational conditions are 
met. 

Those insulin-using drivers found to 
be qualified to operate a CMV would, 
among other things, be required to 
return to the driver's normal work 
reporting location at the end of each 
work day. Careful glucose monitoring, 
proper nutrition (i.e., types of food, 
quantities, and timing of eating), 
exercise, managing stress, and obtaining 
adequate rest are important factors in 
managing a diabetic condition. 
Establishing a daily routine with these 
factors in mind facilitates successful 
management of diabetes. The FHWA 
believes that insulin-using drivers can 
better establish a daily routine and thus 
more successfully manage their disease 
if they return home each day. 

The FHWA has incorporated much of 
the ADA's proposal discussed above. In 
addition, the FHWA drew upon the 
recommendations of the participants of 
the 1988 Diabetes Conference. Section 
391.41(b)(3) of the FMCSRs would 
provide that a person is medically 
qualified to drive certain CMVs if that 
person has no established medical 


history or clinical diagnosis of diabetes 
mellitus likely to interfere with his or 
her ability to safely operate a 
commercial motor vehicle. This proposal 
is intended to make the diabetes 
standard more like the standards now 
used in determining whether persons 
with established medical histories or 
clinical diagnoses of cardiovascular 
disease (5 391.41(b)(4)), respiratory 
dysfunction (5 391.41(b)(5)), high blood 
pressure (5 391.41(b)(6)), or rheumatic, 
arthritic, or vascular diseases 
(5 391.41(b)(7)) are qualified to drive a 
CMV. 

The proposal is structured in three 
distinct steps. They are (1) 
prequalification, (2) medical evaluation, 
and (3) operational conditions. The 
FHWA believes these steps will provide 
a procedure for individual medical 
assessments of an insulin-using person’s 
ability to safely operate a CMV while 
ensuring such drivers do not pose any 
greater safety risk than does the general 
driving population. 

Under this proposal, a driver with an 
established medical history or clinical 
diagnosis of diabetes mellitus requiring 
insulin for control would have to be 
evaluated by a board-certified 
endocrinologist to determine whether a 
person’s medical condition would likely 
interfere with the person’s ability to 
safety operate a CMV. The FHWA is not 
proposing at this time to require a 
board-certified endocrinologist to 
physically examine an insulin-using 
driver applicant in all cases. A driver 
applicant who is examined by a 
physician who is not a board-certified 
endocrinologist and who determines 
that the applicant has diabetes requiring 
insulin for control must consult with a 
board-certified endocrinologist. In such 
a case, the insulin-using driver applicant 
could be certified as medically fit by the 
examining physician, but only after 
documented consultation with a board- 
certified endocrinologist. In order to 
provide an adequate basis for an 
individual medical determination, an 
insulin-using driver applicant would be 
required to submit the following 
information to the examining physician 
and/or an endocrinologist (through an 
examining physician, if the examining 
physician is not a board-certified 
endocrinologist): 

1. A complete medical history, 
including all hospitalization reports, 
consultation notes for diagnostic 
examinations, special studies, followup 
reports, family history of diabetes, etc. 
This information will aid the examining 
physician and/or endocrinologist in 
determining the person's prognosis and 
to determine whether the person is 
qualified. 


2. As complete driver’s record as 
reported by the State licensing agency 
which issued the person a driving 
license and all information regarding 
any motor vehicle accidents resulting in 
personal injury or property damage. 
Such information would potentially give 
the examining physician and/or 
endocrinologist an insight into what 
effect, if any, the disease has had on the 
person’s operation of a motor vehicle. 

3. Written authorization to permit an 
examining physician, board-certified 
endocrinologist and the FHWA to obtain 
relevant information from third parties. 

4. Provide any additional information 
requested by the examining physician 
and/or endocrinologist and submit to 
any relevant medical diagnostic 
examinations. 

The proposed diabetes standard 
would expressly provide a basis for a 
detailed evaluation process which must 
be utilized by an examining physician 
and/or endocrinologist to determine the 
person’s qualifications using the above- 
reference information. The examining 
physician and/or endocrinologist would 
consider, as a minimum, the results of 
the below listed five requirements 
before certifying that a person is 
medically qualified: 

1. Fasting blood/serum studies, 
complete blood count and urinalysis, 
three readings of glycoslated 
hemoglobin Hb A k concentration during 
the last 6 months, resting 
electrocardiogram, elevated blood 
pressure, medication for hypertension, 
any evidence of cardiovascular 
abnormality and possibly a stress test. 

2. Opthaimological confirmation of 
absence of retinal disease, preferably by 
a retinal specialist performing a dilated 
eye examination. 

3. Examinations and tests to detect 
any peripheral neuropathy or circulatory 
deficiencies of the extremities, when 
symptomatic. 

4. A detailed report of insulin dosages 
and types, diet utilized for control and 
any significant life-style factors such as 
smoking, alcohol use. and other 
medications or drugs taken. 

5. Results of a maximal exercise stress 
test for all persons over the age of 40. 

A board-certified endocrinologist 
shall (1) verify that the person has been 
educated in diabetes and its control and 
has been thoroughly informed of and 
understands the disease monitoring and 
management procedures and what 
actions should be followed if 
complications arise; (2) evaluate 
whether the person has the ability and 
willingness to properly monitor and 
manage their diabetes; and (3) 
determine whether the person's diabetes 
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will adversely affect the person's ability 
to safely operate a CMV. 

Following the findings and 
determination concerning an insulin¬ 
using driver applicant's qualifications to 
operate a commercial motor vehicle in 
interstate commerce by a board-certified 
endocrinologist, the endocrinologist 
must complete a report to the examining 
physician. The examining physician 
would then determine whether the 
applicant is qualified under all the 
requirements of 8 391.41(b). 

Finally, it will be incumbent upon the 
driver to ensure that the examining 
physician who certifies that the driver is 
qualified under the rules, forwards a 
copy of that certification (including the 
examining physician's address) and 
supporting documents (e.g., completed 
and signed physical examination form, 
endocrinologists's consultation report, 
etc.) to the FHWA's Office of Motor 
Carrier Standards, Washington, D.C. 

This information will enable the agency 
to determine the exact insulin-using 
driver population operating CMV’s. 
Further, the FHWA will be able to 
obtain data about this population that 
could be used as a basis for future 
rulemaking action. 

Section 391.43, Medical examination; 
certificate of physical examination, 
would be amended to require an 
examining physician to indicate on the 
physical examination form and medical 
examiner's certificate that the driver is 
an insulin-using diabetic, if such is the 
case. 

Individuals found qualified to drive 
under this new standard, would be 
required to: 

1. Submit copies of properly 
completed medical certificates to the 
FHWA. 

2. Undergo a complete medical 
reevaluation every six months. This 
would require the driver to submit any 
new data on the driver's medical 
condition, driving record and accident 
involvement to the examining physician 
and the endocrinologist who originally 
made the determination that the driver 
was qualified to drive a commercial 
motor vehicle in interstate commerce. 
Use of a new examining physician or 
new endocrinologist would require the 
insulin-using driver to follow the 
procedures set forth for a new applicant 

3. Carry, use and record the readings 
from a portable blood glucose 
monitoring device (one hour prior to and 
approximately every four hours while 
driving). Such monitoring is necessary to 
aid the driver in detecting changes in 
blood-glucose levels so that the driver 
can take corrective action. Make records 
of whole blood glucose concentrations 


available to Federal or State 
enforcement personnel upon request. 

4. Carry and use insulin whenever 
necessary. The driver must also have 
available in the vehicle syringes 
(including needles) or a pump, as 
appropriate. 

5. Carry and use, as necessary, a 
source of rapidly absorbable glucose. 

6. The driver s authorization to drive 
would be limited to exclude the driving 
of passenger carrying and hazardous 
materials laden vehicles. 

7. Return to the driver’s normal work 
reporting location each work day. 

The FHWA requests comments that 
specifically address the conditions set 
forth above. Further, we are praticularly 
interested in receiving responses to the 
following questions. 

(1) How may an examining physician 
be assured that an insulin-using diabetic 
driver applicant, who has had a severe 
hypoglycemic reaction or seizure during 
the last five years, is identified? 

(2) Could this information be obtained 
through a reliable third party? * 

(3) Is there a medical procedure to 
identify such a person? 

(4) Are the proposed conditions too 
stringent or not stringent enough? 

(5) Will the proposed conditions result 
in an undue hardship to any individual? 

(6) Should other conditions be added? 

While the FHWA believes that a 

person found qualified in accordance 
with the procedures spelled out in this 
proposal will not pose an unacceptable 
risk to public safety, certain limitations 
are proposed until more experience is 
obtained with these drivers. These 
drivers will not be permitted to operate 
passenger carrying or hazardous 
materials laden vehicles. These 
limitations are the same as those 
originally imposed on limb-handicapped 
drivers. While these limitations were 
eventually deleted from the limb- 
handicapped driver waiver program 
based on experience, the FHWA 
believes that the additional risks 
involved in passenger and hazardous 
materials transportation should be 
avoided by insulin-using diabetics at 
this time. 

VIII. Role of the Examining Physician 

The FHWA’s proposal highlights the 
role of the examining physician in 
determining a person’s medical 
qualifications to safely operate a CMV. 
The success of this proposal should it 
be adopted, will depend in large 
measure on individual determinations 
made by examining physicians, in 
consultation with board-certified 
endocrinologists. 

As the FHWA has noted in another 
context, 'The FHWA believes that a 


medical examiner who is familiar with 
the Federal Motor Carrier Safety 
Regulations and the nature of the 
functions performed by a commercial 
motor vehicle driver is best qualified to 
determine whether a person is medically 
fit to operate a commercial motor 

vehicle.55 FR 3548, at 3551 (1990) 

(controlled substances testing; interim 
final rule). The FHWA has also stated 
that an examining physician “may select 
the diagnostic tests which will, in the 
doctor’s opinion, enable the doctor to 
make an informed judgment regarding 
the driver's qualifications * * *” 53 FR 
7280 (1988) (NPRM). Finally, the 
FHWA’s regulations provide that if 
there is a conflict in the opinion of two 
or more physicians as to a person’s 
qualification to drive, the person or a 
motor carrier may seek a resolution of 
that conflict and a determination of the 
person’s qualification to drive a 
commercial motor vehicle by the FHWA 
under the procedure set forth in 49 CFR 
391.47. 

This proposal further builds on the 
historic role of examining physicians in 
determining driver's qualifications. In 
doing so, the FHWA has attempted to 
set forth more detailed guidelines which 
examining physicians will be required to 
follow. The agency believes that these 
more detailed guidelines are particularly 
warranted because of the safety 
sensitive nature of this issue (i.e., the 
ability of diabetic persons, especially 
those requiring the use of insulin to 
control their disease, to safely operate 
commercial motor vehicles) and its 
complexity. 

The FHWA has been concerned for 
some time about the medical standards 
it has adopted and from which the 
FHWA has not granted individual 
waivers. These standards have been 
adopted primarily to enhance the safety 
of the traveling public. This remains the 
FHWA’s paramount concern. However, 
the FHWA is also keenly aware of the 
hardship such rules impose on 
individuals who fall into such a class. 
The FHWA believes that it is 
responsible for assuring itself that its 
standards are soundly based on current 
medical and technical knowledge, and 
that no person is deprived of an 
opportunity to choose a certain kind of 
work unless that person is individually 
unqualified or belongs to a group which 
demonstrably poses an adverse risk to 
public safety and who cannot be 
evaluated individually. 

The FHWA has rejected the ADA's 
proposal for agency granted waivers 
because of it's limited resources. The 
agency proposes to continue to rely on 
examining physicians selected by motor 
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carriers or by drivers or driver- 
applicants. However, the FHWA is well 
aware of the problem of drivers being 
certified as qualified to drive by 
physicians who are unaware of the 
driver’s complete medical histories, the 
physical and mental demands of the 
driving positions which the drivers seek, 
or the regulatory standards adopted by 
the FHWA and applicable to the drivers. 
In its administration of the motor carrier 
safety program, the FHWA has 
encountered numerous instances of each 
of these problems. For clarity and 
uniformity, the FHWA is considering 
developing and requiring strict 
adherence by examining physicians to 
such detailed examination guidelines. 
The FHWA intends to issue a separate 
rulemaking document which will 
address, among other things, the 
medical criteria which should or must be 
followed by examining physicians in 
determining driver qualifications, the 
taking and recording of more detailed 
medical histories, more complete 
documentation of the driver’s medical 
condition and the demands of the 
particular driving position sought, 
recommended or mandatory 
consultation with medical specialists, 
and possible limitations on a driver’s 
privilege to operate a commercial motor 
vehicle (e.g., further time or distance 
limitations). Since each of these issues is 
implicated in the current rulemaking, 
commenters are invited to address these 
issues generally at this time, as well as 
specifically as herein proposed. 

IX. Regulatory Impact 

The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant action under the Department 
of Transportation’s regulatory policies 
and procedures. Based on the 
information available to the FHWA at 
this time, this action, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities. It is anticipated that the 
regulatory impact of this rulemaking, if 
any, will be minimal since we are 
dealing with a relatively small 
population of approximately 25,000 
insulin-using diabetics. Accordingly, a 
full regulatory evaluation has not been 
prepared. 

For the foregoing reasons, and under 
the criteria of the Regulatory Flexibility 
Act, the FHWA hereby certifies that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

Information collection requirements 
contained in this proposal (Secs. 391.41 
and 391.43) have been approved by the 
Office of Management and Budget under 


the provisions of the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511) 
and have been assigned OMB control 
number 2125-0080. 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this action does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

List of Subjects in 49 CFR Part 391 

Driver qualifications—diabetic 
standard, Highway safety, Highways 
and roads, Motor carriers, Reporting and 
Recordkeeping Requirements. 

(Catalog of Federal Domestic Assistance 
Program Number 20.217, motor carrier safety) 

Issued on: September 28,1990. 

T.D. Larson, 

Administrator. 

PART 391—[AMENDED] 

In view of the foregoing the FHWA 
proposes to amend chapter III, 
subchapter B of title 49 of the Code of 
Federal Regulations as follows: 

1. The authority citation for part 391 
continues to read as follows: 

Authority: 49 U.S.C. 504 and 3102; 49 U.S.C. 
App. 2505; 49 CFR 1.48. 

2. In $ 391.41, paragraph (b) is 
amended by revising the introductory 
text, and by revising paragraph (b)(3) to 
read as follows: 

§ 391.41 Physical Qualifications for 
Drivers. 

* • * * ♦ 

(b) A person is physically qualified to 
drive a commercial motor vehicle if that 
person— 

• * * * * 

(3)(i) Has no established medical 
history or clinical diagnosis of diabetes 
mellitus likely to interfere with that 
person's ability to safely operate a 
commercial motor vehicle and provided 
a person who requires insulin for control 
of the disease— 

(A) Has been examined by a board- 
certified endocrinologist under the 
medical evaluation procedures in 
paragraph (b)(3)(ii) of this section; 

(B) Has within the last five years: 


(1) An absence of a hypoglycemic 
reaction that resulted in loss of 
consciousness or seizure; 

(2) An absence of seizure or coma 
without antecedent prodromal 
symptoms of hypoglycemia; and 

(3) An absence of recurrent diabetic 
ketoacidosis or hyperosmolar nonketotic 
coma; 

(C) May not operate a commercial 
motor vehicle designed to transport 
more than 15 passengers, including the 
driver, or a commercial motor vehicle 
transporting hazardous materials in a 
quantity requiring placarding under the 
Hazardous Materials Regulations, 49 
CTO parts 171-179. 

(D) Returns to the driver’s normal 
work reporting location each work day; 
and 

(E) Complies with the conditions set 
forth in paragraph (b)(3)(iii) of this 
section. 

(ii)(A) Provides the following 
information, as a minimum, to the 
examining physician performing that 
person's medical examination in 
accordance with $ 391.43 of this part and 
to a board-certified endocrinologist, if 
the examining physician is not a board- 
certified endocrinologist: 

(7) A complete medical history 
(including all hospitalization reports, 
consultation notes for diagnostic 
examinations, special studies, follow-up 
reports, family history of diabetes, etc); 

(2) A complete driver’s record as 
reported by the state licensing agency 
which issued the person a driving 
license; 

(3) Complete information regarding 
any automobile or other accidents 
whether resulting in personal injury or 
property damage; and 

(4) A written, signed authorization to 
permit an examining physician and a 
board-certified endocrinologist and the 
FHWA to obtain information from 
employers, work associates, physicians, 
or other health care and diabetes 
support personnel relevant to the 
person’s medical condition. 

(B) A complete medical evaluation by 
a physician and a board-certified 
endocrinologist, if the examining 
physician is not a board-certified 
endocrinologist, concerning the 
applicant’s medical history, current 
status and prognosis both short (2 to 5 
years) and long term (10 to 20 years). A 
board-certified endocrinologist shall 
assess the results of the follow r ing 
procedures prior to determining whether 
the person is qualified to operate a 
commercial motor vehicle: 

(1) Fasting blood/serum studies 
(glucose, cholesterol, HDL, 
triglycerides), complete blood count and 
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urinalysis and three readings of 
glycoslated hemoglobin Hb Ai c 
concentration (and lab reference 
confirmation) during the last six months 
(six months prior and current); resting 
electrocardiogram (ECG); blood 
pressure reading (sitting) at rest on at 
least two occasions, a.m. and p.m., 
approximately one week apart. Elevated 
blood pressure, medication for 
hypertension, or other evidence of any 
cardiovascular abnormality will require 
a maximal concentration stress test ECG 
study. 

[2) Ophthalmological confirmation of 
absence of retinal disease, preferably by 
a retinal specialist performing a dilated 
eye examination. 

(J) Examination and tests to detect 
any peripheral neuropathy, or 
circulatory deficiencies of the 
extremities, when symptomatic, 

( 4 ) A detailed report of insulin 
dosages 8nd ty pes, diet utilized for 
control and any significant life-style 
factors such as smoking, alcohol use, 
and other medications or drugs taken. 

(5) The results of a maximal exercise 
stress test for all persons over the age of 
49. 

(C) The board-certified 
endocrinologist shall: 

(7) Certify that the person has been 
educated in diabetes and its control and 
thoroughly informed of and understands 
the procedures which must be followed 
to monitor and manage his/her diabetes 
and what actions should be followed if 
complications arise. 

[2) Ascertain that the person has the 
ability and willingness to properly 
monitor and manage his/her diabetes, 
including adhering to the provision of 
paragraph (b)(3)(iii) of this section. 

(5) Determine that the person’s 
diabetes will not adversely affect the 
person’s ability to safely operate a 
commercial motor vehicle. 

(D) The examining physician’s 
determination of whether the person is 
medically qualified to operate a 
commercial motor vehicle shall be 
based on the physician’s personal 
examination of the individual and in 
consultation with a board-certified 
endocrinologist. 

(E) The driver shall ensure that the 
examining physician who certifies the 


driver is qualified under the rules of this 
part forwards a copy of the examining 
physician’s certification (including the 
examining physician’s address) and 
copies of the documents specified in 
paragraph (b)(3)(ii) of this section to the 
FHWA, Office of Motor Carrier 
Standards, 400 Seventh Street, SW., 
Washington, DC 20590 as soon as 
possible upon receipt of this document. 
A copy of the certification shall be 
carried with the driver at all times while 
operating a commercial motor vehicle. 

(iii) The following monitoring and 
reevaluation procedures shall be 
performed as a minimum by an insulin¬ 
using diabetic who drives a commercial 
motor vehicle. These procedures may be 
supplemented with additional 
procedures and/or operational 
conditions by the examining physician. 

(A) One hour prior to driving and 
approximately every four hours while 
driving —Monitor (test) driver’s blood 
glucose concentration and record those 
concentrations by hand or 
electronically; 

(B) Upon request —make records of 
whole blood glucose concentrations 
available to Federal or State 
enforcement personnel; 

(C) Every 6 months —Submit to a 
complete medical reevaluation, 
including readings of glycoslated 
hemoglobin Hb Ai c by the examining 
physician and/or the specialist in 
endocrinology who originally made the 
determination that the driver was 
qualified to drive a commercial motor 
vehicle in interstate commerce. This 
requires the driver to submit any new 
data on the driver’s medical condition, 
driving record and accident 
involvement. Use of a new examining 
physician or new endocrinologist will 
require the insulin-using driver to follow 
the procedures set forth for a new 
applicant; 

(D) Annually —confirmation by a 
specialist in endocrinology that the 
insulin-using diabetic can demonstrate 
the accuracy of blood glucose 
concentrations, i.e., within 25 percent of 
actual concentration; and 

(E) Annually —Ophthalmological 
confirmation of absence of retinal 
disease. 


(F) The driver must carry necessary 
supplies and materials on board the 
vehicle and test his/her “blood glucose 
concentration” within an hour before 
driving and approximately every 4 hours 
while driving and take appropriate self- 
treatment measures when necessary. 
While driving, should circumstances 
preclude a particular test, intake of an 
appropriate snack or other source of 
glucose is an acceptable alternative. 
However, no two consecutive tests may 
be replaced by the ingestion of glucose. 

(G) Supplies required include as a 
minimum: Blood sampling lancet: 
personal blood glucose monitor and 
strips; a source of rapidly absorbable 
glucose; insulin; and syringes or pump, 
as appropriate. All disposable materials 
must be within their expiration dates. 

3. In 9 391.43. paragraph (d) is 
amended by modifying the medical 
examination form to add a new item 
“Diabetes” between the lines beginning 
with “[ ) Controlled substances test 
NOT performed” and “General 
comments;” and paragraph (f), Medical 
Examiner’s Certificate, is amended by 
adding a new item “Insulin-using 
diabetic” immediately following the line 
“[ ) Qualified only when wearing 
corrective lenses.” The amendments 
read as follows: 

§ 391.43 Medical examination; certificate 
of physical examination. 
***** 

(d) * * * 

Examination to Determine Physical 
Condition of Drivers 
***** 

Physical examination 
***** 

Diabetes 

[ ] Insulin-using diabetic. 


Medical Examiner’s Certificate 
***** 

( ] Insulin-using diabetic. 

***** 

[FR Doc. 90-23593 Filed 10-4-90; 8:45 am) 
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Title 3— 

Proclamation 6193 of October 3, 1990 

The President 

Atlanta: Olympic Host City Day, 1990 


By the President of the United States of America 

A Proclamation 

The selection of the City of Atlanta, Georgia, as host city for the Games of the 
XXVIth Olympiad in 1996 gives all Americans reason to celebrate. More than 
a tribute to this beautiful, historic city and the hospitality of its people, the 
International Olympic Committee’s decision to award the 1996 Games to 
Atlanta is a resounding vote of confidence in the United States and the future 
of the modem Olympic Games. 

The 1996 Games will mark the 100th anniversary of the beginning of the 
modem Olympic era in Athens, where Baron Pierre de Coubertin organized 
the first modem Games. Hosting these historic contests is, therefore, a very 
great honor. It is also a singularly important responsibility. Nevertheless, the 
people of Atlanta and their fellow citizens throughout Georgia are certain to 
prove more than equal to the task. 

Competing against other impressive candidate cities for the privilege of 
hosting the 1996 Games, the people of Atlanta and their elected representa¬ 
tives have worked together with remarkable unity and enthusiasm. In so 
doing, they have successfully highlighted the many amenities Atlanta has to 
offer Olympic athlete, official, and spectator alike. They have also demon¬ 
strated the vitality and warmth that are hallmarks of this fine southern 
American city. Most important, however, by celebrating our Nation’s rich 
ethnic diversity and the racial harmony that ha9 been achieved in the birth¬ 
place of the American civil rights movement and the home of the late 
Reverend Dr. Martin Luther King, Jr., the people of Atlanta have provided a 
superlative example of the Olympic spirit at work. 

In 1996, as we commemorate the 100th anniversary of the first modern 
Olympic Games, we will also look forward to the continued advancement of 
international understanding and goodwill through world sporting competition. 
The thriving capital of Georgia is a most fitting host for the centennial Games 
of the modem Olympic era, and all Americans take pride in the honor that has 
been rightfully bestowed upon our fellow citizens in Atlanta. 

NOW. THEREFORE. I, GEORGE BUSH. President of the United States of 
America, by virtue of the authority vested in me by the Constitution and laws 
of the United States, do hereby proclaim Wednesday, October 3, 1990, as 
“Atlanta: Olympic Host City Day.” I invite all Americans to observe this day 
by rededicating themselves to the Olympic ideal. 
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IN WITNESS WHEREOF, I have hereunto set my hand this third day of 
October, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and fifteenth. 


(FR Doc 90-23838 
Filed 10-03-90; 4:48 pm] 
Billing code 3195-01-M 



Editorial note: For the President’s remarks of Oct. 3, 1990, on signing Proclamation 8193. see the 
Weekly Compilation of Presidential Documents (vol. 28, no. 40). 
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Proclamation 6194 of October 3, 1990 

German-American Day, 1990 


By the President of the United States of America 
A Proclamation 

On October 6, 1683, the first German immigrants to America landed near 
Philadelphia. This small group of men, women, and children had sailed across 
the vast, treacherous waters of the Atlantic in search of religious freedom and 
a more prosperous future in the New World. Seven million other Germans 
eventually followed in their wake. These courageous, hardworking individuals 
and their descendants have helped to write the story of the United States, 

The rich heritage we celebrate each year on German-American Day consists 
of more than cultural, familial, and historic ties, however; it is also rooted in 
shared values and aspirations. Ever since General Friedrich von Steuben 
stood on the front lines in this Nation’s struggle for liberty and independence, 
German immigrants and their descendants have demonstrated—through word, 
deed, and sacrifice—their strong devotion to democratic ideals. 

German-American Day, 1990, is like none before it, for this year’s commemo¬ 
ration coincides with the achievement of the goal Americans and Germans 
have long shared: a united, democratic, and sovereign Germany. During the 
past year, the German people have tom down the artificial barriers that, for 
too long, cruelly divided their country. The Berlin Wall, which once stood as a 
bleak and even deadly symbol of division, now lays in ruin—a fitting reminder 
of the discredited regime that had directed its construction 29 years ago. 
Today Germany is at peace with its neighbors and, on this day of German 
unity, at peace with itself. 

The achievement of German unity will also give hope to others, particularly 
the Baltic peoples, that a peaceful but determined struggle for national self- 
determination can succeed even over seemingly insurmountable obstacles. 
The United States remains true to its policy of nonrecognition of the annex¬ 
ation of the Baltic states, just as we never wavered in our support for German 
unity even through the darkest hours of the Cold War. 

Since the end of World War II, the American people have stood shoulder to 
shoulder with the people of the Federal Republic of Germany (FRG) in efforts 
to secure our freedom and to advance our common interests. The spirit of 
friendship and cooperation between the people of the United States and the 
FRG is reflected in the wide range of exchange programs and other contacts 
we have developed over the years. 

Now, from this day forward, a new, united Germany will be our partner in 
leadership. We Americans, and above all, those of German descent, are proud 
of the role we have played in support of German unity. We rejoice with the 
German people on this day and celebrate the centuries-old relationship be¬ 
tween the German and American peoples. 

The Congress, by House Joint Resolution 469, has designated October 6, 1990, 
as “German-American Day” and has authorized and requested the President 
to issue a proclamation in observance of that day. 
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NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim October 6,1990, as German-American Day. I call 
upon the people of the United States to observe that day with appropriate 
ceremonies and activities. 

IN WITNESS WHEREOF, I have hereunto set my hand this third day of 
October, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and fifteenth. 


[FR Doc. 90-23839 
Filed 10-03-90; 4:45 pmj 
Billing code 3195-01-M 



Editorial note: For the President's remarks of Oct. 3, 1990. on signing Proclamation 6194, see the 
Weekly Compilation of Presidential Documents (vol. 28, no. 40). 
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Presidential Documents 


Proclamation 6195 of October 4, 1990 

Columbus Day, 1990 


By the President of the United States of America 
A Proclamation 

Christopher Columbus* epic voyage nearly half a millennium ago marked more 
than the triumph of a daring and determined navigator over skeptics and 
naysayers. It also marked a turning point in human history. 

In 1492, when the crews of the Nina , Pinto , and Santa Maria raised sail and 
set out toward the western horizon, few of their fellow Europeans saw 
anything but folly in the plans of Columbus. Still fewer could have envisioned 
the magnificent New World that he would soon discover across the vast, 
uncharted waters of the Atlantic. Seizing an opportunity to pursue his dreams 
and theories and to expand the realm of the known, Christopher Columbus not 
only introduced European culture and technology to the native peoples of the 
Western Hemisphere but also obtained for his countrymen an alluring glimpse 
of their rich lands and exotic customs. In so doing, he began a long, fruitful 
exchange of knowledge, resources, and traditions between the Old World and 
the New. Through his difficult yet fateful journey across the Atlantic, the bold 
Admiral of the Ocean Seas also demonstrated for all posterity the power of 
faith, courage, and individual initiative. 

The annual observance of Columbus Day is a time of celebration for all those 
who treasure the spirit of learning and discovery. However, this occasion 
holds special meaning for Americans of Italian and Spanish descent. Christo¬ 
pher Columbus was the first of many Italians to chart a course for the New 
World and to exchange with its peoples a wealth of skills and experience. As 
we commemorate the seminal journey of this brave son of Genoa, a journey 
made possible by the generous support of the Spanish monarchs Ferdinand V 
and Isabella I, we are also mindful of the many contributions that men and 
women of Spanish descent have made to the social, cultural, and economic 
development of the Americas. 

In just 2 years we will mark the 500th anniversary of Christopher Columbus* 
arrival in the New World. Members of the Christopher Columbus Quincenten¬ 
ary Jubilee Commission—a body established by the Congress in 1984 and 
assisted by representatives from Spain, Italy, and many nations of this 
hemisphere—are planning an exciting series of educational and commemora¬ 
tive events to celebrate this milestone. These events, to be held throughout the 
United States and around the world, will enable participants to learn more 
about the master mariner who defied the odds and opened a new chapter in 
the history of mankind. On this Columbus Day, as we look forward to the 
Quincentenary Jubilee, let us also celebrate the timeless spirit of learning, 
exploration, and discovery that has so enriched us all. 

In tribute to Christopher Columbus, the Congress of the United States, by joint 
resolution of April 30, 1934 (48 Stat. 657), as modified by the Act of June 28. 
1968 (82 Stat. 250), has requested the President to proclaim the second Monday 
in October of each year as “Columbus Day.” 











42046 


Federal Register / Vol. 55, No. 194 / Friday, October 5,1990 / Presidential Documents 


NOW THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim October 8, 1990, as Columbu3 Day. I call upon 
the people of the United States to observe this day with appropriate ceremo¬ 
nies and activities. 1 also direct that the flag of the United States be displayed 
on all public buildings on the appointed day in honor of Christopher Colum¬ 
bus. 
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DEPARTMENT OF ENERGY 

Intent To Prepare an Environmental 
Impact Statement and To Conduct 
Public Scoping Meetings; Lawrence 
Livermore National Laboratory and 
Sandia National Laboratory, 

Livermore, CA 

agency: Department of Energy (DOE). 
ACTION: Notice of Intent to prepare an 
Environmental Impact Statement (EIS) 
and to hold public scoping meetings. 

summary: In accordance with the 
regulations of the Council on 
Environmental Quality at 40 CFR 1501.7, 
DOE announces its Intent to prepare an 
EIS and to conduct public scoping 
meetings. The proposed action is the 
continued operation, including near-term 
proposed projects, of Lawrence 
Livermore National Laboratory (LLNL) 
and Sandia National Laboratory, 
Livermore (SNLL). in the vicinity of 
Livermore in Alameda County, and 
LLNL’s Site 300, between Livermore and 
Tracy in Alameda and San Joaquin 
Counties, California. This EIS will be 
prepared in conjunction with the 
preparation of an Environmental Impact 
Report (EIR) by the University of 
California (UC) under provisions of the 
California Environmental Quality Act 
(CEQA), resulting in one document 
entitled an EJS/E1R. 

dates: The public scoping meetings will 
be held at 10 a.m. and again at 7 p.m. on 
Thursday, November 15,1990, at the 
Holiday Inn, 720 Las Flores Road, 
Livermore, California. 

Requests to present oral comments at 
the public 9coping meetings should be 
received by Carol Powell at the address 
below by the close of business on 
Monday, November 12,1990. Requests 
to speak may also be made during 
registration for the meetings. 

Written comments, or documents 
submitted in support of or in place of 
oral statements presented at the public 
scoping meetings, should be postmarked 
by November 30,1990, to assure 
consideration in the preparation of the 
EIS/EIR. Comments postmarked after 
that date will be considered to the 
extent practicable. 

ADDRESSES: Written comments should 
be addressed to: 

Capt. Jay G. MacDonald, Deputy 
Director, Office of the Associate 
Deputy Assistant Secretary for Safety 
and Facility Operations (DP-20.2), 
Office of Defense Programs, U.S. 
Department of Energy, 1000 
Independence Avenue. SW„ 
Washington. DC 20585, (301) 353-5277, 
or 


Susan Brechbill, Acting Special 
Assistant to the Manager for EIS, San 
Francisco Operations Office, U.S. 
Department of Energy, 1333 
Broadway. Oakland. CA 94612, (415) 
273-4359. 

Requests to speak at the scoping 
meetings and requests for further 
information should be addressed to: 
Carol Powell, Public Information Officer, 
San Francisco Operations Office, U.S. 
Department of Energy, 1333 Broadway, 
Oakland. CA 94612, (415) 273-6396. 

For general information on the NEPA 
process contact: Carol M. Borgstrom, 
Director, Office of NEPA Oversight (EH- 
25), Department of Energy. 1000 
Independence Avenue SW., 

Washington, DC 20585, (202) 586-4800. 
SUPPLEMENTARY INFORMATION: 

Background: On February 5,1990, the 
Secretary of Energy issued Secretary of 
Energy Notice 15-90, which directed the 
development of an agency policy for 
preparation and updating of site-wide 
EISs. This EiS is being prepared in 
response to that policy and to the recent 
findings from DOE’s independent 
environmental compliance assessment 
(“tiger team”) that the existing 1982 site¬ 
wide EIS should be updated. This EIS 
will cover all current operations, 
including anticipated near-term (i.e., 
within 5 to 10 years) proposed projects, 
at LLNL and SNLL in Alameda County 
and LLNL's Site 300 in Alameda and San 
Joaquin Counties, California. 

LLNL and SNLL have been in 
operation for over 30 years conducting 
nuclear weapons design, research and 
development. Research and 
development is also conducted in a 
number of other areas including 
magnetic fusion, biomedical studies, 
laser fusion, laser isotope separation, 
conventional munitions, energy 
technologies, strategic defense, and 
material development. 

LLNL and SNLL are adjacent sites 
about 40 miles (65 kilometers) east of 
San Francisco in the Livermore Valley, 
adjacent to the city of Livermore. The 
sites occupy a combined area of 1,235 
acres. LLNL’s Site 300 is a nonnuclear 
high-explosive test site located about 12 
miles (20 km) southeast of Livermore 
between Livermore and Tracy. 
California. 

The site-wide EIS for operations at 
these facilities was published in 1982. 
Advances in the technologies employed 
at the laboratories, changes in 
environmental standards, and increased 
public expectations regarding 
environmental compliance indicate the 
need to review the environmental 
impacts of operations. 

UC, operator of LLNL, will prepare an 
EIR under provisions of CEQA prior to a 


decision on renewal of the contract 
between the University and DOE for 
operation of LLNL DOE, in coordination 
with UC, has decided that, consistent 
with the provisions of the Council on 
Environmental Quality’s regulations 
regarding elimination of duplication 
with state and local procedures (40 CFR 
15G6.2), its EIS will be prepared in 
conjunction with the preparation of the 
FUR, resulting in one document entitled 
an EIS/EIR. Public involvement in the 
scoping, review, and comment process 
will be handled as one process serving 
both statutes. DOE and UC will jointly 
hold the public meetings. 

DOE and UC intend to competitively 
select a contractor to assist in public 
hearings, literature review, analysis and 
the preparation of the draft and final 
EIS/EIR. The contractor will be jointly 
selected and managed by the DOE and 
UC The contractual document will be a 
contract between UC and the 
competitively selected contractor. 
Contractor selection is planned for the 
fail of 1990. 

Interested agencies, organizations, 
and members of the general public 
desiring to submit written comments or 
suggestions for consideration in 
connection with the preparation of this 
EIS/EIR are invited to do so and are 
encouraged to attend the public scoping 
meetings which will be held on 
November 15,1990, at the Holiday Inn in 
Livermore, California. 

Parties who desire to present oral 
comments at the scoping meetings 
should provide advance notice if 
possible to the DOE as described below 
under “Comments and Scoping 
Meetings." Upon completion of the draft 
FJS/EIR, its availability will be 
announced in the Federal Register and 
local media, at which time public 
comments will be solicited on the draft 
FJS/EIR. 

Preliminary Definition of 
Alternatives: The EIS/EIR will identify 
reasonable alternatives to the proposed 
action and evaluate and compare the 
environmental impacts to be expected 
from each reasonable alternative. As 
background for public comments and 
suggestions concerning reasonable 
alternatives to be considered, 
preliminary alternatives have been 
identified as follows. 

1. No action: Continued operation 
with no new proposed projects. 

2. Proposed action: Continued 
operation and near-term (within 5 to 10 
years) proposed projects (i.e., those 
proposed projects that can be described 
with sufficient specificity that their 
potential environmental impacts can be 
addressed in the EIS/EIR). 
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3. Shutdown and decommissioning. 

4. Scaling down those operations 
having the greatest environmental 
impact. 

5. Use of alternative technologies or 
management strategies having reduced 
environmental impacts. 

The potential for eventual total or 
partial relocation of weapons functions 
now performed at LLNL and SNLL will 
be examined in a DOE programmatic 
EIS covering reconfiguration 
(modernization) of the DOE nuclear 
weapons complex and will not be 
included in this EIS/EIR; the Notice of 
Intent to prepare the programmatic EIS 
is scheduled to be issued in late 1990. 
Issues concerning Department-wide 
long-term environmental restoration and 
waste management will be examined in 
a separate DOE programmatic EIS and 
will not be included in this EIS/EIR; the 
Notice of Intent for that programmatic 
EIS is scheduled to be issued shortly. 
Additional NEPA reviews for discrete 
projects at LLNL and SNLL may be 
tiered from this site-wide EIS/EIR. 

Preliminary Identification of 
Environmental Issues: The purpose of 
this notice is to solicit comments and 
suggestions for consideration in 
preparation of the EIS/EIR. As 
background for public comment and 
suggestions, it is useful to list some of 
the environmental issues identified in he 
1382 EIS and through subsequent 
activities. This list is not intended to be 
all inclusive nor to imply any 
predetermination of impacts or 
significant issues. Additional issues for 
analysis may be indentified as a result 
of public comment. 

1. Loss of potential agricultural use of 
land and the increasing urbanization of 
the local area. 

2. Sociological impacts on the local 
communities, such as demands for 
housing, schools and local businesses. 

3. Consumption of natural resources 
and energy including water, natural gas, 
and electrical power. 

4. Radiological impacts from 
operations, including radiation 
exposures from radiation-producing 
equipment and radioactive materials. 

5. Risks to employees from long-term 
exposure to radioactivity and hazardous 
chemicals. 

6. Impacts from releases to air, water, 
and soil. 

7. Impact from environmental 
restoration efforts to correct problems 
created by past releases to the 
environment, including groundwater and 
soil contamination. 

3. Impacts from waste management, 
including radioactive, sanitary, and 


chemical wastes; excess property 
disposition; salvage and reclamation; 
waste disposal; and permitted releases 
to municipal sewage facilities, surface 
water, and air. 

9. Impacts to threatened or 
endangered species. 

10. Impacts to historic and 
archaeological sites. 

11. Analyses of maximum credible 
accidents, including tritium releases, 
nuclear criticality accidents, spills of 
radioactive materials, fire, and chemical 
releases. 

12. Impacts of potential releases from 
seismic, climatological or other natural 
disasters. 

13. Impacts from transportation of 
radioactive materials to and from the 
laboratories. 

14. Impacts from traffic flow in the 
vicinity of the laboratories. 

Mitigation Measures: The 
environmental impacts that result from 
the continued operation of the 
laboratories will depend on the level of 
operations and the mitigation activities 
applied to each source of impacts. 
Mitigation measures will be discussed in 
the EIS/EIR and will relate to the 
potential impacts identified. 

Comments and Scoping Meetings: The 
purpose of the scoping period and 
meetings is to obtain information from 
interested parties on the issues that the 
EIS/EIR should address. The scoping 
meetings will be conducted informally; 
however, a transcript of the meetings 
will be prepared. Parties who desire to 
present oral comments at the meetings 
should provide advance notice to Carol 
Powell at the above address by the close 
of business on Monday, November 12, 
1990, if possible. 

The DOE and UC will designate an 
individual to preside over these 
meetings. The presiding officer will 
establish the order of speakers and 
provide any additional procedures 
necessary for the conduct of the 
meetings. Persons who have not 
submitted a request to speak in advance 
may register to speak at the scoping 
meetings, and they will be called on to 
speak as time permits. 

Meetings will begin at the times 
specified above and will continue until 
all those present who wish to speak 
have had an opportunity to do so. 
Speakers will be allotted time for their 
oral statements by the presiding officer 
based on the number of people desiring 
to make presentations. Speakers may 
provide in writing for the record further 
information that cannot be presented 
within the designated time. 


Written comments will be considered 
and given equal weight with oral 
comments. Written comments, or 
documents submitted in support of or in 
place of oral statements presented at the 
public scoping meeting, should be 
postmarked by November 30,1990, to 
assure consideration in the preparation 
of the EIS/EIR. Comments postmarked 
after the date will be considered to the 
extent practicable. 

To provide the public with 
background information concerning 
LLNL and SNLL and the proposed EIS/ 
EIR, collections of appropriate 
documents will be made available for 
public review beginning October 5.1990, 
during business hours, Monday through 
Friday, at the DOE Reading Room, San 
Francisco Operations Office, 1333 
Broadway, Oakland, CA 94612; at the 
Livermore Public Library, 1000 S. 
Livermore Avenue, Livermore, CA 
94550; at the Lawrence Livermore 
National Laboratory Visitor Center, East 
Entrance, Greenville Road, Livermore, 
CA 94550; and at the Tracy Public 
Library, 20 East Eaton Avenue, Tracy, 
CA 95376. Comments from the scoping 
meetings and other documents pertinent 
to the EIS/EIR process will be added 
from time to time to these collections. 

A transcript of the scoping meetings 
will be made available for inspection 
and copying, upon request, at the above 
locations and also at the DOE Freedom 
of Information Reading Room. 1000 
Independence Avenue, SW., 

Washington. DC 20585, during business 
hours, Monday through Friday. 
Comments will be incorporated into an 
Implementation Plan for preparation of 
the EIS/EIR. The Implementation Plan 
will be a publicly available document. 

Draft EIS/EIR Schedule and 
Availability: The draft EIS/EIR is 
scheduled for completion by December 
1991, at which time its availability will 
be announced in the Federal Register 
and in local media and public comments 
will again be solicited. 

Those individuals who do not wish to 
submit comments or suggestions at this 
time, but who would like to receive a 
copy of the draft EIS/EIR for review and 
comment when it is issued, should notify 
the Special Assistant for EIS. San 
Francisco Operations, Department of 
Energy. 1333 Broadway, Oakland, CA 
94612. 

Dated at Washington, DC, this 3rd day of 
October, 1990. 

Paul L. Ziemer, 

Assistant Secretary, Environment, Safety and 
Health. 

[FR Doc. 90-23865 Filed 10-4-90; 10:47 am] 
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LIST OF PUBLIC LAWS 

Last List October 4, 1990 
This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 


with “P L U S” (Public Laws 
Update Service) on 523-6641. 
The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as "slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone 202-275- 
3030). 

H.R. 2761/Pub. L 101-404 

United Services Organization’s 
50th Anniversary 
Commemorative Coin Act. 
(Oct 2, 1990; 104 Stat 875; 

3 pages) Price: $1.00 

H.R. 5755/Pub. L 101-405 

To extend the temporary 
increase in the public debt 
limit (Oct. 2, 1990; 104 Stat 
878; 1 page) Price: $1.00 






































































































































































_ 



Guide to 
Record 
Retention 
Requirements 

in the Code of 
Federal Regulations (CFR) 

GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1990 

The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 

Order from Superintendent of Documents, 

U.S. Government Printing Office, 

Washington, DC 20402-9325. 


Superintendent of Documents Publication Order Form 

Order Processing Code: *6788 Charge your order, a 

It's easy! . __ 

I- 1 vr-pri To fax your orders and inquiries. 202-275-0019 

-* 9 please send me the following indicated publication: 

- copies of the 1989 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 

S/N 069-000-00020-7 at $12.00 each. 

i Tu7771 COpi f S ,° f 0,6 1990 SUPPLEMENT TO THE GUIDE. S/N 069-000-00025-8 at $1.50 each. 

. the total cost of my order is $-(International customers please add 25%). All prices include reeuhr 

^ tJ ' r0 “ 8h 8/9 °' Af, ° r ' h “ da ' e ’ P ' eaSe 0rd " a " d 

Please Type or Print 


2 . 


(Company or personal name) 
(Additional address/attention line) 


(Street address) 


“(City. State. ZIP Code) 


i 


J 


(Daytime phone including area code) 


3. Please choose method of payment: 

[Z] Check payable to the Superintendent of Documents 
□ GPO Deposit Account f 1 I 1 1 1 I 1 ~[~~ 


□ VISA or MasterCard Account 


n 


\.. -T - r— :-,—- Thank you for your order 

(Credit card expiration date) 


(Signature) 

4. Mail To: Superintendent of Documents, Government Printing Office. Washington. DC 20402-9325 








































Public Laws 

are now available for the 101st Congress, 2nd Session, 1990 


Pamphlet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes all public laws, 
issued irregularly upon enactment, for the 101st Congress, 2nd Session, 1990. 

(Individual laws also may be purchased from the Superintendent of Documents, Washington, DC 
20402-9328. Prices vary. See Reader Aids Section of the Federal Register for announcements 
of newly enacted laws and prices). 


PtQteafriQ CbOe 

*6216 


Superintendent of Documents Subscriptions Order Form 


Charge your order. 

It’s easy! 



□ YES 9 please send me . 

for $107 per subscription. 


subscriptions to PUBLIC LAWS for the 101st Congress, 2nd Session, 1990 


1. The total cost of my order is $-. All prices include regular domestic postage and handling and are subject to change. 

International customers please add 25%. 

Please Type or Print 


2 ._ 

(Company or personal name) 

(Additional address/auention line) 


(Street address) 


3. Please choose method of payment: 

□ Check payable to the Superintendent of Documents 

□ GPO Deposit Account l 1 

□ VISA or MasterCard Account 


]-□ 


cr 


(City, State, ZIP Code) -- Thank you for your order! 

^ j (Credit card expiration date) 

(Daytime phone including area axle) 

(Signature) 1/9C 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 
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Public Papers 
of the 

Presidents 
of the 

United States 

Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House. 

Volumes for the following years are available; other 
volumes not listed are out of print. 


Jimmy Carter 

1978 

(Book 1) . 

....$24.00 

1979 

(Book I). 

....$24.00 

1979 

(Book I!). 

....$24.00 

1980-81 

(Book 1) . 

....$21.00 

1980-81 

(Book II). 

....$22.00 

1980-81 

(Book III). 

....$24.00 


Ronald Reagan 

1981.*25 DO 

1982 

(Book II). 

.$25.00 

1983 

(Book I). 


1983 

(Book II). 

.$32.00 

1984 

(Book 1). 

.$36.00 

1984 

(Book II). 

.$36.00 

1985 

(Book 1). 

.$34.00 

1985 

(Book II). 

.$30.00 

1986 

(Book I). 

.$37.00 

1986 

(Rnnk IV) _ 

.$35.00 

1987 

(Book I). 

.$33.00 

1987 

(Book II)_ 

.....$35.00 

1988 

(Book I). 

.....$39.00 

George Bush 

1989 

(Book I). 

.$38.00 


Published by the Office of the Federal Register. National 
Archives and Records Administration 

Order from Superintendent of Documents. U.S. 
Government Printing Office. Washingon, D C. 20402-9325. 




(Rev 9-4-90) 



























Microfiche Editions Available... 

Federal Register 

The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 

Code of Federal Regulations 

The Code of Federal Regulations, 
comprising approximately 196 volumes 
and revised at least onco a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
year's volumes are mailed to 
subscribers as issued 


Microfiche Subscription Prices: 

Federal Register: 

One year: $195 
Six months: $97.50 

Code of Federal Regulations: 
Current year (as issued): $188 



Superintendent of Documents Subscriptions Order Form 


*6462 


□ YES, 


please send me the following indicated subscriptions: 


Charge four order. 

/fs easy! 

Ctwrga OMtora t» Map**** to tf* QPO art* 
Omk aiCCCj 783-3*38 feoml 00• kv to 4 00pm 
ceflfem t kirn. lionrfsy-Frfctey hotateya) 



24* MICROFICHE FORMAT: 

-FwJffal Rtglttfr. -One year St96 _Sa iretuhv $37.53 


_ Code of Federal Regulations: 


Current year $188 


I. The total cost of my order is $-AH prices include regular domestic postage and handling and are subject to change. 

International customers please add 25%. 

Please Type or Print 


2 ._ 

(Company or personal name) 

(Additional addreWattcnuon line) 

(Street address) 

(City, State, ZIP Code) 

(Daytime phone including area code) 

4. Mail To: Superintendent of Documents, Government Printing 


3. Please choose method of payment: 

1 Check payable to the Supe rintendent of Docume nts 
I I GPO Deposit Account I 1 1 I 1 I I 1 ~| | 
I I VISA or MasterCard Account 


ill 1 1 Ilill 

nr i i i i i i i i 

(Credit card exptrmioo date) 

Thank you far your orderf 


(Signature) 


Office, Washington, D.C. 20402-9371 


(Rev. 2/90) 
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